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AND  IN 

LUNACY 

AND  ON  APPEAL  THEREFROM  IN  THE 

COURT   OF  APPEAL. 


HINDSON  V,  ASHBY.  C.A. 

[1894   H.  3703.] 

Hiuer — Biparian  Owner — Several  Fishery — Accretions. 

The  plaintiffs,  under  an  inclosure  award  made  in  1803,  were  entitled  to  a 
piece  of  land  at  Wraysbury  bounded  on  one  side  by  the  Thames,  which  is 
there  navigable  but  not  tid?.l.  The  land  ended  in  an  almost  perpendicular 
bank  5  or  6  ft.  high,  and  the  bed  of  the  river  reached  to  its  foot,  the  water 
often  reaching  some  height  above  the  foot.  The  defendant  was  entitled  to 
a  several  fishery  in  the  river  and  to  the  bed  of  the  river.  The  water  of  the 
river,  owing  to  the  removal  of  a  weir,  sank,  and  at  the  foot  of  the  bank  a 
deposit  took  place  forming  a  strip  on  which  some  large  trees  grew,  and 
which  during  some  part  of  the  year  was  left  dry,  but  it  was  overflowed 
during  a  considerable  part  of  the  year.  At  the  foot  of  the  bank  the 
defendant  dug  a  ditch  which  he  regularly  cleaned  out  for  more  than  twelve 
years,  and  afterwards  filled  it  up  with  concrete  so  as  to  make  a  footpath. 
The  plaintiffs  brought  an  action  for  an  injunction  to  restrain  him  from 
trespassing : — 

Heldy  by  Eomer  J.,  that  whether  the  strip  had  ceased  to  be  part  of  the 
bed  of  the  river  was  a  question  to  be  determined,  not  by  any  hard  and 
fast  rule,  but  by  regarding  all  the  material  circumstances  of  the  case, 
including  the  fluctuations  of  the  river,  the  nature  of  the  land,  and  its 
growths  and  user,  and  that,  in  the  present  case,  the  strip  had  ceased  to  be 
part  of  the  bed  and  belonged  to  the  plaintiffs  as  having  been  formed  by 
gradual  accretion  to  their  land  : 

Held,  on  appeal,  that  the  principle  on  which  Eomer  J.  had  proceeded  in 
determining  whether  the  strip  was  part  of  the  bed  of  the  river  was  sound, 
but  that  on  the  facts  the  strip  had  not  ceased  to  form  part  of  the  bed, 
and  therefore  belonged  to  the  defendant :  but  that  when  it  was  dry  the 
Vol.  II.  1896.  B  1 


1896 


MarcTi  13, 16, 
17,  19,  20,  31. 


2 


CHANCEEY  DIVISION. 


[1896] 


rights  of  the  plaintiffs  as  riparian  proprietors  were  not  affected,  and  they 
had  right  of  access  over  it  to  the  water,  and  could  use  it  to  the  same 
extent  as  they  could  use  the  bed  of  the  river  in  its  old  state. 

Whether  the  accretions,  if  they  had  ceased  to  form  part  of  the  bed  of 
the  river,  would  have  been  the  iDroperty  of  the  plaintiffs  as  owners  of  the 
adjoining  land,  quxre. 

Whether  the  doctrine  of  accretion  could  apply  in  a  case  where  the  steep 
6  ft.  bank  which  formed  the  original  boundary  between  the  lands  of  the 
plaintitfs  and  defendant  still  remained  clearly  defined,  quxre. 

This  was  an  appeal  by  the  defendant  from  a  judgment  of 
Eomer  J.  (1) 

The  plaintiffs,  under  an  award  made  in  1803,  were  owners  of 
a  piece  of  land  bounded  on  one  side  by  the  Eiver  Thames,  at  a 
part  where  it  is  navigable  but  not  tidal.  The  defendant  was 
owner  of  a  fishery  in  that  part  of  the  river  which  adjoined  the 
plaintiffs'  land,  and  was  entitled  to  the  bed  of  the  river.  The 
plaintiffs'  land  towards  the  river  ended  in  a  steep  and  nearly 
perpendicular  bank  5  or  6  ft.  high,  so  that  unless  the  river 
was  very  full  there  was  a  drop  of  5  or  6  ft.  from  the 
surface  of  the  plaintiffs'  land  to  the  water.  The  water  of  the 
river  sank  owing  to  the  removal  of  a  weir,  and  a  deposit  was 
gradually  formed  at  the  foot  of  the  bank,  which  deposit  was 
often  under  water,  but  was  often  dry  and  formed  a  strip  upon 
which  some  large  trees  grew.  The  defendant  dug  a  ditch  at 
the  foot  of  the  plaintiffs'  bank  and  cleared  it  out  yearly  for 
more  than  twelve  years,  after  which  he  filled  it  up  with  concrete 
so  as  to  make  a  path.  The  plaintiffs  brought  their  action  to 
restrain  this  proceeding  as  being  a  trespass. 

Romer  J.  held  that  this  strip  had. ceased  to  be  part  of  the 
bed  of  the  river,  and,  having  been  formed  by  gradual  deposit, 
had  become  by  way  of  accretions  part  of  the  plaintiffs'  land,  and 
gave  a  judgment  containing  a  declaration  to  that  effect,  and 
giving  liberty  to  apply  to  enforce  the  declaration  if  necessary. 

The  defendant  appealed. 

Crachanthorpe,  Q.G.,  BucJcnill,  Q.C,  and  Stuart  Moore,  for 
the  appellant.  The  appellant  is  the  owner  of  a  several  fishery 
in  a  part  of  the  Biver  Thames  extending  each  way  beyond  the 

(1)  [1896]  1  Ch.  78. 
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boundaries  of  the  respondents'  land,  and  of  the  whole  bed  of  C.A. 
that  part  of  the  river.  As  such  he  is  entitled  to  an  injunction  189G 
to  restrain  trespass  on  his  rights  :  Marshall  v.  Ulleswater  Steam  Hindsox 
Navigation  Co.  (1) ;  and  there  is  no  question  in  this  case  as  to  ashby. 
the  riparian  proprietors  being  owners  of  the  river  bed  usque 
ad  medium  filum.  The  subsidence  which  has  taken  place  is 
natural ;  the  river  is  still  in  its  old  bed  ;  and  the  strip  of  land  in 
question  was  originally  part,  and  has  never  ceased  to  be  part,  of 
the  bed  of  the  river.  The  inclosure  award  of  1803,  under  which 
the  respondents  claim,  was  an  award  of  a  definite  circumscribed 
area ;  and  where  the  boundaries  of  land  are  ascertained  and 
well  known,  the  law  of  accretion  has  no  application  whatever : 
Duke  of  Devojishire  v.  Pattinson  (2)  ;  Marshall  v.  Ulleswater 
Steam  Navigation  Co.  (1)  Nor  has  it  any  application  where ^ 
as  here,  the  stream  of  the  river  has  a  channel  differing  in  the 
summer  from  that  occupied  by  it  in  the  winter.  Between 
riparian  proprietors,  as  the  bed  of  the  river  shifts,  so  does  the 
property  in  it,  and  the  land  in  question  must  be  in  contact  with 
the  flow  of  the  stream,  otherwise  the  owner  is  not  riparian 
proprietor;  but  that  is  a  principle  which  does  not  apply  as 
against  the  owner  of  the  bed  of  the  river.  The  owner  of  the 
bed  of  the  river  does  not  cease  to  be  the  owner  because  during 
the  summer  months  the  bed  is  not  always  covered  by  water. 
Evidence  of  acts  of  ownership  in  the  river  generally  are  admis- 
sible in  favour  of  the  appellant  as  to  a  particular  part :  Jones  v. 
Williams  (3),  quoted  in  Bristow  v.  Cormican.  (4)  The  appel- 
lant's acts  of  ownership  are  such  as  to  maintain  his  original 
boundary  in  the  bed  of  the  river  :  Curzoii  v.  Lomax.  (5)  If  this 
land  is  river  bed  and  the  respondents  are  riparian  owners  the 
appellant  can  do  anything  he  likes  with  the  bed  so  long  as  he 
does  not  obstruct  the  water  :  Lijoii  v.  Fishmongers'  Co.  (6) 
Howards.  Ingersoll  (7),  cited  by  Komer  J.,  does  not  apply  to  this 
case.    The  decision  in  State  of  Alabama  v.  State  of  Georgia  (8) 

(1)  3  B.  &  S.  732.  (7)  54  U.  S.  381,  427.    The  head- 

(2)  20  Q.  B.  D.  263.  •      note  in  Howard  v.  Ingersoll  in  54  U.  S. 

(3)  2  M.  &  W.  326.  states  the  result  of  the  case  inac- 

(4)  3  App.  Gas.  641,  670.  curately :  it  is  corrected  at  p.  xii.  of 

(5)  5  Esp.  60.  55  U.  S. 

(6)  1  App.  Gas.  662,  683.  (8)  64  U.  S.  505,  515. 
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was  that  the  bed  of  a  river  is  that  which  is  alternately  covered 
or  left  bare  as  the  water  rises  or  recedes. 

The  jus  alluvionis  has  no  place  where  the  boundary  of  the 
land  is  absolutely  defined  ;  and  no  encroachment  and  no  derelic- 
tions can  alter  a  distinct  boundary  :  Bracton  and  Azo  (ed. 
Selden  Soc.)  105 ;  Fleta,  book  3,  ch.  ii.  p.  176 ;  22  Ass.  106, 
pi.  93.  According  to  these  authorities,  although  there  may 
be  a  gradual  accretion  to  the  land  of  A.,  it  never  will  belong 
to  A.  if  his  boundary  is  known  :  Hale  de  Jure  Maris,  reprinted 
in  Stuart  Moore  on  Foreshore,  pp.  371,  381,  and  referred  to  in 
Ford  V.  Lacy  (1) ;  A  ttorney -General  v.  Chambers  (2) ;  Bex  v. 
Lord  Yarhorough  (3) ;  In  re  Hull  and  Selby  By.  Co.  (4) ;  CaUis 
on  Sewers,  pp.  51,  77. 

In  Foster  v.  Wright  (5)  there  was  a  gradual  and  insensible 
accretion  of  alluvium,  which  distinguishes  that  case  from  the 
present.  Here  there  was  a  steep  bank  of  6  ft.  high  with  the 
water  laving  it,  and  the  river  was  suddenly  lowered  by  the 
removal  of  the  weir.  That  cannot,  be  called  accretion  which 
has  been  brought  about  by  the  hand  of  man.  It  is  said  that 
once  a  riparian  owner,  always  a  riparian  owner.  But  that  is 
not  true.  The  doctrine  of  accretion  only  applies  where  the 
accretions  have  been  insensible  and  the  former  owner  does  not 
resist  the  encroachment.  Here  there  have  been  constant  acts 
of  ownership  by  the  appellant,  while  until  four  days  before  the 
issue  of  the  writ  no  act  of  ownership  was  attempted  by  the 
respondents,  which  shews  that  no  idea  of  accretion  had  occurred 
to  them.  The  absence  of  acts  of  ownership  by  the  respondents 
is  strong  evidence  in  favour  of  the  possession  of  the  appellant. 
If  by  a  sudden  act  a  riparian  proprietor  is  cut  off  from  the  water 
he  is  a  riparian  owner  no  longer,  although  he  may  still  have  a 
right  of  access  to  the  water.  The  evidence  in  this  case  shews 
that  the  strip  of  land  in  dispute  is  still  part  of  the  bed  of  the 
river ;  but  if  it  has  ceased  so  to  be  the  appellant  has  acquired  a 
statutory  title  to  it. 

Moulto7i,  Q.C.,  A.  dB.  Terrell,,  and  Baden  Fuller,  for  the 


(1)  7  H.  &  N.  151,  156. 

(2)  4  De  G.  &  J.  55,  71. 


(3)  3  B.  &  0.  91,  106. 

(4)  5  M.  &  W.  327,  331. 


(5)  4  C.  P.  D.  438. 
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respondents.    If  this  strip  of  land  is  still  the  bed  of  the  river      C.  A. 
we  are  riparian  owners,  and  the  appellant  is  trying  to  get  1896 
between  us  and  the  river  and  to  deprive  us  of  our  position  as  Hindsoi? 
riparian  owners.    The  boundary  of  land  may  be  defined  by  ^shby 
occupation  as  well  as  by  metes  and  bounds.   

The  appellant  has  exercised  no  such  acts  of  ownership  as 
have  been  attributed  to  him ;  the  respondents*  land  is  a 
ploughed  field,  only  used  for  agricultural  purposes,  and  they 
have  had  access  to  the  river  at  all  times,  and  have  never  been 
interfered  with.  The  appellant  does  not  allege  that  he  has 
ever  excluded  the  respondents.  Assuming  that  the  bed  of  the 
river  belongs  to  the  appellant,  if  this  strip  of  land  has  become 
dry  land  it  belongs  to  the  respondents,  and  every  act  done  upon 
it  by  the  appellant  is  a  trespass,  upon  which  no  right  can  be 
founded.  Whether  the  river  recedes  by  diminution  of  water  or 
by  accretion  of  alluvial  soil,  and  whether  the  recession  is  caused 
by  natural  or  by  artificial  means,  the  land  gained  belongs  to  the 
respondents  as  riparian  owners,  and  it  matters  not  what  the 
appellant  has  done  upon  such  land,  because  he  has  not  excluded 
them  :  Attorney -General  v.  Chambers  (1) ;  Foster  v.  Wright  (2) ; 
In  re  Hull  and  Selby  By.  Co.  (3)  The  only  qualification  is  that 
the  accretion  must  not  be  caused  by  the  wrongful  act  of  the 
person  claiming  the  benefit  of  it.  Leigh  v.  Jack  (4)  goes  on 
the  question  what  acts  will  prove  exclusion.  They  must  be 
acts  by  a  stranger  inconsistent  with  the  purposes  for  which  the 
owner  used  the  soil,  otherwise  there  is  no  dispossession.  There 
can  be  a  shifting  freehold :  Scratton  v.  Brown  (5) ;  and  this  is 
XQCogm^edi  in  Attorney -General  \.  Chambers,  (6) 

Crackanthorpe,  Q.C.,  in  reply.  First,  has  this  strip  ceased 
to  be  part  of  the  bed  of  the  river?  We  say  that  where  the 
boundary  is  defined  the  doctrine  of  accretion  does  not  apply. 

[LiNDLEY  L.J.    Is  that  so  where  one  of  the  boundaries  is 
the  edge  of  a  stream  ?] 

Yes,  where  there  is  a  definite  boundary  and  not  merely  a 
fluctuating  water's  edge.    When  the  inclosure  was  made  the 


(1)  4  De  G.  &  J.  55. 

(2)  4  C.  P.  D.  438. 

(3)  5  M.  &  W.  327. 


(4)  5  Ex.  D.  264. 

(5)  4  B.  &  C.  485,  498. 

(6)  4  De  G.  &  J.  67. 
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0.  A.      boundary  was  the  foot  of  the  steep  bank  up  to  which  the  river 
1896       came.    The  only  case  to  weaken  the  old  authorities  that  accre- 
HiNDsoN    tion  does  not  apply  where  there  are  metes  and  bounds  is  In  re 
. AsHBY      Hull  and  Selhy  By.  Co.  (1) ;  but  in  that  case  the  question  could 
— ^      not  really  arise,  because  it  was  a  case  of  foreshore.    The  pro- 
positions of  Sir  Frederick  Pollock  were  correct  in  point  of  law, 
but  were  not  really  applicable,  because  in  a  case  of  foreshore 
metes  and  bounds  do  not  exist ;  the  Court,  therefore,  took  no 
notice  of  the  point. 

The  respondents  say  there  may  be  a  shifting  freehold.  We 
have  never  disputed  it.  The  case  of  a  foreshore  is  familiar; 
but  this  cannot  be  extended  to  the  case  of  a  river  which 
expands  and  contracts  from  day  to  day.  A  freehold  may  shift, 
but  it  cannot  shift  from  month  to  month  according  to  the 
volume  of  water.  If  this  judgment  stands  declaring  the  plaintiff 
entitled  to  this  land,  he  can  shut  us  out  from  access  to  the 
water.  As  to  exclusion,  we  have  cleaned  out  the  ditch  ever 
since  1880,  and  that  is  an  act  of  ownership  which  amounts  to 
taking  exclusive  possession.  The  evidence  does  not  bear  out 
the  allegation  that  it  was  done  secretly. 

March  31.  Lindley  L.J.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  of  Komer  J.  declaring  a  strip  of 
land  claimed  by  the  plaintiffs  and  by  the  defendant  to  be  the 
property  of  the  plaintiffs. 

The  dispute  has  arisen  in  this  way.  By  an  inclosure  award 
made  in  1803  a  piece  of  land,  situate  in  the  parish  of  Wrays- 
bury,  in  the  county  of  Bucks  and  adjoining  the  Thames,  was 
allotted  to  trustees,  who  are  now  represented  by  the  plaintiffs. 
This  piece  of  land  is  marked  on  the  plan  annexed  on  the  award 
"No.  233  Church  Land,"  and  is  described  in  the  award  as 
containing  5a.  2e.  8p.  and  as  bounded  on  the  south-west  by 
the  Eiver  Thames.  The  plan  shews  the  same  boundary.  The 
other  boundaries  are  also  described  and  shewn,  and  exist  and 
are  well  known  now.  The  terms  of  the  award  and  the  plan 
annexed  shew  that  on  the  south-west  the  allotment  was 
bounded  by  the  river — by  which  I  understand  the  water  of  the 

(1)  5  M.  &  W.  327. 
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river.  There  was  no  other  boundary  on  that  side.  The  allot-  0.  A. 
ment,  however,  did  not  slope  gradually  down  to  the  water's  1896 

edge ;  but,  except  when  the  river  was  much  swollen,  there  was  Hindson 

a  drop  of  about  6  ft.  from  the  surface  of  the  plaintiffs'  allot-  ashby 

ment  to  the  water.    In  other  words,  there  was  a  bank  of  about  ^ .  - — ;  ^ 

Liudley  L.J. 

6  ft.  high  between  the  top  of  the  allotment  and  the  water.   

This  bank  was  part  of  the  allotment,  but  was  not  its  true 
boundary :  the  true  boundary  was  the  water  of  the  river  in  its 
normal  state.  When  much  swollen  the  water  came  over  the 
bank  and  flooded  the  allotment.  On  the  other  hand*  when 
the  water  was  low  it  may  not  even  have  reached  the  bank. 

The  river  at  Wraysbury  was  and  is  a  public  non-tidal  but 
navigable  river.  The  defendant  claims  to  be,  and  is  admitted 
to  be,  the  owner  of  a  several  fishery  in  that  part  of  the  river 
which  bounds  the  plaintiffs'  land,  and  his  fishery  extends  both 
above  and  below  it.  The  defendant  also  claims  to  be,  and  he 
is  admitted  to  be,  in  respect  of  his  fishery,  the  owner  of  the  bed 
of  the  river,  and  to  be  entitled  to  all  such  rights  as  his  several 
fishery  confers  upon  him.  I  do  not  understand  that  the 
admission  goes  further  than  this.  We  do  not  know  the  origin 
of  his  right  to  the  fishery,  iior  how  he  or  his  predecessors 
acquired  the  right  to  the  bed  of  the  river. 

Before  considering  the  rights  of  the  parties,  I  will  state  what 
has  happened  since  1803.  In  1840  the  defendant  or  his  father 
planted  a  row  of  willows  in  the  bed  of  the  river  at  a  short 
distance  from  the  plaintiffs'  bank.  These  willows  are  still 
growing.  They  are  now  large  trees,  and  the  defendant  has 
lopped  them  from  time  to  time,  and  has  always  claimed  them 
as  his.  For  many  years  silt  and  mud  have  been  gradually 
accumulating  in  the  river,  and  on  what  was  in  1803  unques- 
tionably its  bed ;  and  those  accumulations  have  been  forming 
both  at  the  foot  of  the  plaintiffs'  bank  and  also  in  the  river 
above  and  below.  In  1860,  this  mud  having  become  tolerably 
firm,  the  defendant  or  his  father  cut  a  small  ditch  or  grip  in  it 
at  the  foot  of  the  plaintiffs'  bank,  and  this  ditch  or  grip  has 
constantly  been  cleared  out  by  the  defendant.  Shortly  before 
the  commencement  of  this  action  he  filled  up  this  ditch  or  grip 
Wt  with  concrete,  in  order  to  form  a  path  for  his  own  convenience 
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C.A,  to  a  bungalow  on  an  eyot  which  he  claims  as  his,  and  the 
1896  ownership  of  which  is  not  in  dispute.  The  mud  from  this  ditch 
HiNDsoN  ^^3jS  always  been  thrown  on  the  river  side  of  it,  and  has  helped 
AsHBT  raise  the  mud  which  kept  gradually  accumulating  on  the  bed 
  of  the  river.    The  defendant's  evidence  shews  that  this  ditch  or 

Lindley  L.J. 

- —  grip  was  cut  and  kept  open  to  mark  the  boundary  between  the 
bed  of  the  river  and  the  land  belonging  to  the  plaintiffs.  There 
is  a  mass  of  evidence  and  much  contradiction  about  this  ditch^ 
some  witnesses  even  denying  its  existence.  But  it  is  impossible 
to  believe  this,  and  I  take  the  truth  to  be  what  I  have  stated. 

In  1877  or  1878  a  weir  known  as  Penton  Hook  Weir,  and 
situate  at  Laleham,  some  distance  down  the  river,  was  removed 
by  the  Thames  Conservators.  This  caused  the  water  in  the 
river  above  to  fall,  and  by  the  plaintiffs'  land  the  fall  amounted 
to  about  two  feet,  more  or  less.  This  fall  in  the  river  increased 
the  distance  between  the  plaintiffs'  bank  and  the  water  of  the 
river,  at  least  in  the  summer  months.  The  fall  also  facilitated 
the  gradual  accumulation  of  mud  on  what  had  unquestionably 
once  been  the  bed  of  the  river.  Gradually  and  by  slow  degrees 
the  water  has  receded  from  the  foot  of  the  plaintiffs'  bank,  and 
mud  has  accumulated  between  the  foot  of  the  bank  and  the 
water  of  the  river  in  the  summer  and  autumn  months.  The 
strip  of  land  thus  formed  is  dry  in  summer,  but  is  under  water 
in  winter ;  it  is  of  considerable  length,  and  extends  along  the 
banks  of  the  river  both  above  and  below  the  plaintiffs'  land. 
The  plaintiffs  claim  so  much  of  this  strip  as  lies  between  their 
land  and  the  water,  and  they  claim  it  as  an  accretion  to  their 
land.  The  plaintiffs,  however,  have  never  taken  possession  of 
this  strip  or  used  it  as  their  property.  On  the  other  hand,  the 
defendant  claims  it  as  part  of  the  bed  of  the  river.  He  also 
claims  it  under  the  Statute  of  Limitations  by  virtue  of  his 
possession  for  twelve  years  before  action  brought.  Eomer  J. 
has  decided  that  the  land  in  dispute  has  ceased  to  be  the  bed  of 
the  river,  and  belongs  to  the  plaintiffs,  and  from  this  decision 
the  defendant  has  appealed. 

In  order  to  determine  the  rights  of  the  parties  to  this  strip  of 
land  it  is  necessary  to  consider,  first,  the  rights  of  the  plaintiffs, 
and,  secondly,  the  rights  of  the  defendant. 
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The  owners  of  the  allotment  made  in  1803  were  clearly  C.A. 
riparian  proprietors,  and  the  river  being  a  public  navigable  1896 
river  they  had  a  right  as  members  of  the  public  to  use  the  river  Hindson 
as  a  public  highway.  They  had  also  as  riparian  proprietors  the 
right  to  pass  to  and  fro  between  the  water  and  their  own  land, 
and  to  pull  their  boats  up  from  the  water  on  to  their  own  land, 
and  to  push  them  down  again  from  their  own  land  into  the 
water.  They  had  also  as  riparian  proprietors  the  right  to  take 
water  from  the  river  provided  they  did  not  injure  others  by  so 
doing.  These  rights,  at  least,  the  allottees  acquired,  and  to 
these  rights,  at  least,  the  plaintiffs  are  now  entitled :  see  Lyo7i 
v.  Fishmongers'  Co.  (1)  The  right  of  navigating  a  non-tidal 
river  does  not,  however,  entitle  the  public  to  fish  in  it :  see 
Smith  V.  Andrews  (2)  and  the  authorities  there  cited.  Con- 
sequently, as  the  defendant's  predecessors  had  an  exclusive 
right  to  fish  in  the  river  where  it  bounded  the  allotment, 
the  plaintiffs'  predecessors  never  had  as  riparian  proprietors  or 
otherwise  any  right  to  fish  in  the  river  either  from  their  own 
land  or  in  boats.  Nor  have  the  plaintiffs  ever  claimed  such 
right. 

As  regards  the  bed  of  the  river,  the  presumption  of  ownership 
in  the  defendant's  predecessors  as  owners  of  the  several  fishery 
displaces  the  presumption  that  would  otherwise  arise  in  favour 
of  the  riparian  proprietors  being  the  owners  of  the  bed  of  the 
river  usque  ad  medium  filum,  as  to  which  see  Hale  de  Jure 
Maris,  ch.  i.  There  is  no  question  here  of  any  right  on  the 
part  of  the  Crown  to  the  bed  of  the  river ;  for  at  Wraysbury 
the  river,  though  navigable,  is  not  and  never  was  tidal  :  Hale 
^deTlire  Maris,  ch.1v.  The  bed  of  the  river  clearly  did  not  pass 
to  the  plaintiffs'  predecessors  by  the  allotment  made  in  1803 ; 
nor  do  I  see  upon  what  principle  they  can  claim  by  accretion  of 
mud  or  lowering  of  water  any  soil  which,  although  dry  at  times, 
is  still,  as  a  matter  of  fact,  bed  of  the  river.  Nor  do  I  under- 
stand Eomer  J.  to  be  of  a  different  opinion.  His  judgment 
proceeds  upon  the  footing  that  the  strip  of  land  in  dispute  has 
ceased  to  be  bed  of  the  river.  I  will  consider  this  presently ; 
but  I  will  first  state  what  I  conceive  to  be  the  rights  of  the 
(1)  1  App.  Cas.  662.  (2)  [1891]  2  Ch.  678. 
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defendant  as  owner  of  a  several  fishery  to  the  bed  of  the  river 
within  its  hmits. 

Both  upon  principle  and  according  to  the  authorities  a  several 
fishery  may  exist  in  a  public  navigable  river  either  apart  from 
or  as  incident  to  the  ownership  of  the  soil  over  which  the  river 
flows.    Moreover  (according  to  the  law  which  governed  plead- 
ings and  forms  of  action  before  the  Judicature  Acts  passed),  the 
owner  of  a  several  fishery,  whether  he  owned  the  soil  or  whether 
he  did  not,  could  maintain  trespass  for  a  disturbance  of  his 
right  of  fishery ;  for,  even  if  he  did  not  own  the  soil,  his  several 
fishery  was  an  incorporeal  hereditament  and  a  profit  a  prendre 
for  the  disturbance  of  w^hich  trespass  was  the  appropriate 
remedy.    The  authorities  on  this  point  are  Smith  v.  Kemp  (1) ; 
Seymour  v.  Lord  Courtenay  (2) ;  liolford  v.  Bailey  (3),  in  the 
Exchequer  Chamber.    See  also  Marshall  v.  Ulleswater  Steam 
Navigation  Co.  (4)    If  the  origin  of  a  several  fishery  is  known, 
if  a  grant  creating  it  is  produced,  or  its  terms  can  be  inferred 
from  those  of  more  recent  documents,  the  terms  of  that  grant 
will  shew  whether  the  grantee  is  the  owner  of  an  incorporeal 
hereditament  only,  or  whether  he  is  also  the  owner  of  the  soil 
of  the  river  in  which  his  right  of  fishery  exists.    In  Duke  of 
Somerset  v.  Fogwell  (5)  the  terms  of  a  grant  of  a  several  fishery 
in  a  public  navigable  and  tidal  river  were  inferred  to  have  been 
such  as  to  have  conferred  on  the  grantee  an  incorporeal  here- 
ditament only.    If  the  existence  of  a  several  right  of  fishery  is 
proved,  and  the  owner  of  the  several  fishery  can  also  prove  that 
he  has  so  used  the  soil  over  which  his  fishery  extends  as  to  give 
rise  to  the  inference  that  he  is  the  owner  of  the  soil  as  well  as 
of  the  fishery,  he  will  establish  his  ownership  of  both.  This 
was  the  case  in  Attorney-Generals.  Emerson  (6),  when  a  several 
fishery  was  established  over  the  foreshore  of  the  Maplin  Sands 
in  the  estuary  of  the  Thames. 

But,  further,  it  must  be  taken  as  now  settled  that,  if  the 
right  to  a  several  fishery  in  a  public  navigable  river  is  proved 
to  exist,  the  owner  of  the  fishery  is  to  be  presumed  to  be  also 


(1)  2  Salk.  637. 

(2)  5  Burr.  2815. 

(3)  13  Q.  B.  426. 


(4)  3  B.  &S.  7a2. 

(5)  5  B.  &  C.  875. 

(6)  [1891]  A.  C.  649. 


2Ch. 


CHANCEKY  DIVISION. 


11 


the  owner  of  the  soil  over  which  his  fishery  extends,  unless      C.  A. 
there  is  evidence  to  the  contrary.    The  reasoning  on  which  this  1896 
presumption  is  based  is  not  satisfactory,  and  the  difficulties  Hindson 
involved  in  it  were  very  forcibly  pointed  out  by  Cockburn  C.J.  ashby. 
in  Marshall  v.  UUesivater  Steam  Navigation  Go.  (1);  but  the  l-^^^^j 

presumption  is  supported  by  Mr.  Butler  in  his  note  to  Coke   

upon  Littleton  (122(x)  ;  it  has  the  great  authority  of  Bayley  J. 
and  the  other  judges  who  decided  the  Duhe  of  Somerset  v. 
Fogwell  (2)  ;  it  was  deliberately  sanctioned  by  the  Court  of 
Queen's  Bench  and  by  the  Exchequer  Chamber  in  Holford  v. 
Bailey  (3) ;  it  was  recognised  as  law  and  was  acted  upon  as 
such  by  Cockburn  C.J.  himself  and  by  his  colleagues  in  Mar- 
shall V.  UUesivater  Steam  Navigation  Co.  (1) ;  and,  lastly,  it 
was  treated  by  the  House  of  Lords  in  Attorney -General  v. 
Emerson  (4)  as  no  longer  open  to  question. 

But,  treating  this  presumption  as  established,  what  does  it 
involve  ?  Is  the  owner  of  a  several  fishery  to  be  treated  as  if 
he  were  the  grantee  of  a  defined  strip  of  land,  with  all  sub-  " 
jacent  mines  and  minerals  ?  Or  is  his  presumed  ownership  of 
the  soil  to  be  limited  to  the  right  to  make  such  a  use  of  it  as  is 
necessary  for  the  purposes  of  his  fishery?  Are  the  limits  of 
his  soil  fixed  by  metes  and  bounds,  or  do  they  change  as  the 
bed  of  the  river  changes?  Again,  what  are  his  rights  as 
regards  riparian  owners  ?  What  as  regards  accretions  to  the 
banks  or  to  the  bed  of  the  river  ?  And  what  are  his  rights  as 
regards  soil  from  which  the  bed  of  the  river  has  permanently 
receded  ?  The  answer  to  all  these  questions  must  depend 
primarily  on  the  real  meaning  of  the  doctrine  under  considera- 
tion, and  on  the  extent  to  which  the  owner  of  a  several  fisheiy 
is  to  be  treated  as  the  owner  of  the  bed  of  the  river  within  the 
limits  of  his  fishery ;  and  on  this  subject  there  is  as  yet  very 
little  authority  in  our  books.  Scratton  v.  Brown  (5)  is  a  very 
important  authority  to  shew  that  water  boundaries  of  land 
may  fluctuate  in  law  as  well  as  in  fact.  In  Foster  v.  Wright  (G) 
it  was  decided  that  the  owner  of  a  several  fishery  had  the 


(1)  3  B.  &  S.  746. 

(2)  5  B.  &  C.  875. 

(3)  8  Q.  B.  1000;  13  Q.  B.  420. 


(4)  [1891]  A.  C.  649. 

(5)  4  B.  &  C.  485. 

(6)  4  C.  P.  D.  438. 
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Lindley  L.J. 


exclusive  right  to  fish  in  a  river  vv^hich  had  gradually  encroached 
upon  and  into  the  land  of  a  riparian  proprietor,  the  limits  of 
whose  land  were  known.  This  decision  was,  in  my  opinion, 
quite  right,  although  in  one  part  of  my  judgment  I  may 
perhaps  have  gone  too  far.  I  am  not,  however,  satisfied  that 
I  did,  for  in  that  case  the  river  was  the  boundary.  In  the 
Mayor  of  Carlisle  v.  Graham  (1)  it  was  held  that  the  owner 
of  a  several  fishery,  in  a  part  of  a  river  which  had  been  per- 
manently left  dry,  had  no  right  to  fish  in  an  entirely  new 
channel  which  the  river  had  made  for  itself  in  quite  a  dif- 
ferent place.  No  such  questions  arise  here ;  but  those  cases  are 
useful  as  throwing  some  light  on  the  rights  of  owners  of  several 
fisheries. 

Treating  the  defendant  as  the  owner  of  a  several  fishery,  and 
as  presumptively,  as  well  as  by  admission  of  the  plaintiffs,  the 
owner  of  the  bed  of  the  river  within  the  limits  of  the  fishery, 
it  is  very  difficult  to  see  how  either  his  rights  or  those  of  the 
riparian  proprietors  can  be  affected  either  by  accretions  to 
the  bed  or  by  the  lowering  of  the  level  of  the  water,  so  long  as 
the  accretions  or  the  soil  from  which  the  water  has  receded  are 
still  in  fact  part  of  the  bed  of  the  river.  So  long  as  this  is  the 
case,  so  long  will  the  riparian  proprietors  continue  to  be  such, 
and  to  be  entitled  to  free  access  to  and  from  their  lands  to  the 
water  across  the  accretions  and  soil  left  dry,  and  otherwise  to 
use  such  accretions  and  soil  to  the  same  extent  as  they  were 
entitled  to  use  the  bed  of  the  river  before  any  change  in  it 
became  observable.  On  the  other  hand,  in  the  case  supposed, 
the  owner  of  the  several  fishery  will  have  the  same  rights  to 
such  accretions  and  soil,  as  parts  of  the  bed  of  the  river,  as  he 
had  to  the  old  bed  of  the  river  before  any  change  took  place. 
Moreover,  the  defendant's  acts  of  ownership  go  far  to  shew 
that  he  has  not  yet,  at  all  events,  lost  his  right  to  the  accretions. 
Ford  V.  Lacy  (2)  strongly  supports  his  case  on  this  point. 
Further,  during  the  period  of  transition  from  bed  of  the  river 
to  land  which  no  longer  answers  that  description,  the  Statute 
of  Limitations  cannot  be  invoked  by  the  owner  of  the  several 
fishery  against  the  riparian  proprietors  for  the  purpose  of 
(1)  L.  R.  4  Ex.  361.  (2)  7  H.  &  N.  151. 
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changing  the  ownership.    The  statute  cannot  begin  to  run  C.A. 
against  them  in  respect  of  ownership  until  the  right  to  the  1896 
soil  accrues  to  them ;  and  this  cannot  be  the  case  until  the  Hindson 
land  has  ceased  to  be  bed  of  the  river,  and  ceased,  therefore,  to  ashbt. 
belong  to  the  owner  of  the  fishery.    On  this  point  I  agree  lj^^I^lj 

with  Eomer  J.    No  doubt  if  the  defendant  had  excluded  the   

plaintiffs  long  enough  from  the  use  of  the  land  in  question  the 
plaintiffs  would  have  lost  their  rights  over  it,  but  there  has  not 
been  any  exclusion  proved,  and  the  Statute  of  Limitations, 
therefore,  is  out  of  the  question  :  see  Leigh  v.  Jach.  (1) 

Whether,  apart  from  the  Statute  of  Limitations,  the  accre- 
tions, or  the  land  left  by  the  water,  can  become  the  property  of 
the  plaintiffs  or  cease  to  be  the  property  of  the  defendant,  is 
a  question  of  considerable  difficulty,  and  one  which,  in  my 
view  of  the  facts,  it  is  not  now  necessary  to  decide.  Passages 
were  cited  from  Bracton,  Britton,  Fleta,  and  Hale  de  Jure 
Maris,  c.  i.  and  vi.,  and  the  Year-book,  22  Ass.,  fo.  106,  pi.  93, 
to  shew  that  the  doctrine  of  accretion  does  not  apply  where 
boundaries  are  well  defined  and  known.  This  may  be  if  the 
boundary  on  the  waterside  is  a  wall,  or  something  so  clear  and 
visible  that  it  is  easy  to  see  whether  the  accretions,  as  they 
become  perceptible,  are  on  one  side  of  the  boundary  or  on  the 
other.  But  I  am  not  satisfied  that  the  authorities  referred  to 
are  applicable  to  cases  of  land  having  no  boundary  next  flowing 
water,  except  the  water  itself.  The  cases  of  Bex  v.  Lord  Yar- 
borough  (2),  affirmed  by  the  House  of  Lords  in  Gifford  v.  Lord 
Yarborough  (3)  and  Li  re  Hull  and  Selhy  By.  Co.  (4),  seem 
opposed  to  those  authorities  if  applied  to  fluctuating  water 
boundaries.  The  judgments  in  Scratton  v.  Broion  (5)  point  in 
the  same  direction.  On  the  other  hand,  Attorney-General  v. 
Chambei's  (6)  seems  the  other  way.  But  it  is  unnecessary  to 
dwell  more  on  this  question,  and  I  leave  it  for  reconsideration 
and  decision  when  it  shall  arise. 

The  conclusion  at  which  I  have  arrived  from  a  careful  study 
of  the  evidence  is  that  the  strip  of  land  in  dispute  has  not  yet 


(1)  5  Ex.  D.  264. 

(2)  3  B.  &  0.  91. 

(3)  5  Bing.  163. 


(4)  5  M.  &  W.  327. 

(5)  4  B.  &  C.  485,  498, 499, 502, 505. 

(6)  4  De  G.  &  J.  55,  71. 
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C.A.  ceased  to  be  part  of  the  bed  of  the  river,  and  has  not  yet 
1896  become,  even  if  it  ever  will  become,  the  property  of  the  plain- 
HiNDsoN  ^i^^-        1803  the  v^ater  reached  the  bank  of  the  river  on  the 
AsHBY  plaintiffs'  side  ;  so  it  does  now,  although  not  so  constantly  as 
  then.    In  summer  the  water  is  lower  than  it  used  to  be,  and 

Lindley  L.  J.  , 

  since  1803  the  river  shore  near  the  bank  has  risen  from  the 

constant  accumulation  of  silt  and  mud,  aided  by  willows,  osiers, 
and  vegetation.  Still  this  strip  of  land  is  under  water,  except 
when  the  river  is  low.  It  is  not  under  water  only  when  the 
water  is  swollen  by  an  unusual  flood  :  its  normal  state  in  winter 
is  under  water,  and  it  is  under  water  when  the  river  is  well 
within  its  old  banks.  As  stated  by  one  of  the  plaintiffs'  own 
witnesses,  the  least  push  of  water  brings  the  river  over  most, 
if  not  all,  of  the  land  in  question.  Notwithstanding,  therefore, 
the  photographs  taken  in  the  autumn  of  last  yeaT,  and  which 
shew  this  strip  of  land  to  be  dry  land  covered  with  vegetation, 
I  cannot  come  to  the' conclusion  as  a  matter  of  fact  that  the 
strip  in  dispute  has  yet  ceased  to  be  bed  of  the  river,  and, 
if  it  has  not,  the  plaintiffs'  claim  to  it  as  their  land  cannot  be 
supported.  The  defendant  still  has  exclusive  fishing  rights 
over  it,  and  the  presumption  that  the  soil  is  his  is  not  rebutted 
by  the  fact  that  there  is  in  summer  and  autumn  less  water 
there  than  there  formerly  was.  If  the  doctrine  of  accretion  is 
to  be  invoked,  the  accretion  seems  to  me  to  be  rather  on  and 
to  the  defendant's  soil  than  on  or  to  the  soil  of  the  plaintiffs. 
I  do  not  see  how  the  doctrine  of  accretion  can  assist  the  plain- 
tiffs, so  long  as  the  accretion  is  in  fact  on  what  is  still  bed  of 
the  river.  I  do  not  propose  to  examine  the  evidence  which  has 
led  me  to  the  above  conclusion  as  to  the  true  state  of  the  strip 
of  land  in  dispute.  My  brother  Smith  has  done  this  very  fully 
in  his  judgment,  and  it  is  unnecessary  for  me  to  go  over  the 
same  ground.  I  do  not  differ  from  the  American  authority  to 
which  Eomer  J.  has  referred,  as  affording  criteria  for  deter- 
mining what  is  and  what  is  not  bed  of  a  river ;  but  I  am  unable 
to  concur  with  Eomer  J.  in  his  inference  from  the  proved  facts. 
I  attach  more  importance  than  he  did  to  the  history  of  the 
case,  and  to  the  extent  to  which  the  place  is  still  under  water. 
The  defendant's  acts  of  ownership,  although  important  from 
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one  point  of  view,  do  not  throw  much,  if  any,  hght  on  the  <J.A. 
question  of  fact  on  which  this  case  really  turns.     I  am  of  1896 
opinion  that  the  appeal  must  be  allowed,  and  judgment  be  Hindsox 
entered  for  the  defendant,  with  costs  here  and  below.    But  I  \shby 
think  that  our  judgment  should  be  prefaced  by  a  declaration   lj^^'^^l  j 

that  the  strip  of  land  claimed  by  the  plaintiffs  was,  at  the  time   

of  the  commencement  of  the  action,  part  of  the  bed  of  the 
river,  and  as  such  is  the  property  of  the  defendant,  and  that 
the  plaintiffs  have  all  the  rights  of  riparian  proprietors,  so  far 
as  their  land  extends.  This  declaration  will  preserve  the 
plaintiffs'  rights  over  the  strip  of  land  as  part  of  the  bed  of  the 
river,  and  at  the  same  time  preserve  to  the  defendant  his  right 
to  the  soil  of  the  bed,  including  the  strip  in  question. 

Kay  L.J..  The  plaintiffs  are  owners  in  trust  of  a  piece  of 
agricultural  land  which  was  allotted  under  an  inclosure  award 
in  1803  to  their  predecessors  in  title,  and  was  described  in  the 
award  as  bounded  on  the  south-west  side  by  the  River  Thames. 
This  land  is  on  the  northern  side  of  the  river  at  Wraysbury,  in 
the  county  of  Bucks,  where  the  river  is  navigable  but  not  tidal. 
The  land  is  about  7  ft.  above  the  river  bed,  and  the  bank  is  an 
irregular  slope,  upon  which  grow  trees  and  bushes.  The  river 
opposite  to  the  plaintiffs'  land  is  divided  into  two  streams  by 
eyots  now  forming  an  island.  These  eyots  belong  to  the  defend- 
ant. He  has  also  land  on  the  northern  bank  adjoining  to  the 
plaintiffs'  land  on  the  western  side,  and  separated  from  it  by  a 
ditch.  The  defendant  in  1890  built  a  bungalow  on  the  eastern 
end  of  the  eyot  opposite  the  plaintiffs'  land,  and  for  a  conve- 
nient access  to  this  bungalow,  which  is  called  "  The  Nest,"  the 
defendant  has  recently  made  a  concrete  path  at  the  foot  of  the 
bank  of  the  plaintiffs'  land,  and  a  bridge  of  wood  from  the  end 
of  it  to  ''The  Nest." 

The  plaintiffs  say  that  the  land  on  which  this  path  is  made 
is  part  of  the  land  belonging  to  them,  and  they  have  brought 
this  action  against  the  defendant  for  this  alleged  trespass.  The 
learned  judge  has  made  a  declaration  that  the  land  on  which 
the  path  has  been  made  was  and  is  the  plaintiffs'  land,  and  not 
part  of  the  bed  of  the  river.  Against  this  the  defendant  appeals.. 
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C.A.         It  seems  to  be  admitted  that  the  defendant  is  owner  of  a 
1896      several  fishery  in  this  part  of  the  river,  and,  as  such  owner,  the 
HiNDsoN    bed  of  the  river  opposite  the  plaintiffs'  land  belongs  to  and  is 
AsHEY     vested  in  the  defendant.    The  question  mainly  argued  in  this 
case  is  whether  the  site  of  the  path  is  bed  of  the  river.  The 
- —      defendant  says  that  it  is.    If  not,  he  says  it  has  not  become 
property  of  the  plaintiffs,  and  he  reHes  on  certain  acts  of  owner- 
ship which  he  claims  have  confirmed  his  title. 

I  will  consider  this  last  point  first.  The  site  of  the  path  was, no 
doubt,  originally  part  of  the  river  bed.  No  act  of  the  defendant 
while  it  was  vested  in  him  as  alveus  of  the  river  can  affect  the 
question.  If  it  has  ceased  to  be  river  bed  there  is  no  evidence 
when  this  took  place.  It  cannot  be  affirmed  that  it  happened 
more  than  twelve  years  before  the  acts  complained  of,  and, 
therefore,  no  other  title  to  it  except  as  bed  of  t*he  river  is 
established  by  the  defendant  in  this  action.  This,  as  I  under- 
stand, was  the  view  of  the  learned  judge,  and  I  cannot  come  on 
this  point  to  any  other  conclusion. 

The  question  whether  this  site  is  bed  of  the  river  is  of  much 
more  difficulty. 

The  plaintiffs  are  bound,  in  order  to  maintain  an  action  of 
trespass  like  the  present,  either  to  prove  that  they  are  in  actual 
possession  of  the  land  in  question,  or  to  establish  a  title  which 
will  sustain  the  action.  There  is  no  evidence  of  any  act  of 
ownership  by  the  plaintiffs  on  any  of  the  land  below  the  bank. 
They  or  their  tenants  have  always  cultivated  the  land  above 
the  bank,  and  they  claim  that  their  possession  of  that  land  is 
possession  of  all  the  land  down  to  the  river.  But  no  actual  use 
or  occupation  of  the  land  below  the  bank  by  the  plaintiffs  or 
their  predecessors  in  title  is  proved  by  the  evidence.  However, 
the  plaintiffs  contend  that  the  water  is  their  boundary,  and  that 
if  that  boundary  gradually  shifts  by  silting,  up  of  stream  or  by 
its  receding,  whether  from  a  natural  or  an  artificial  cause,  their 
boundary  is  still  the  water.  Alternatively  the  plaintiffs  say  this 
river  has  receded  by  slow  and  imperceptible  degrees,  and  this 
has  caused  an  accretion  to  their  land.  They  contend  that  the 
land  in  question  is  no  longer  bed  of  the  river,  but  dry  land, 
which,  by  the  law  of  accretion,  belongs  to  the  plaintiffs. 
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There  does  not  seem  to  be  much  dispute  upon  the  main  facts  C.  A. 

of  the  case.    Prima  facie  the  defendant,  as  owner  of  the  fishery,  1896 

is  entitled  to  the  bed  of  the  river.    This  was  a  narrow  branch  Hindson 

of  the  river.    In  1860  or  thereabout  the  defendant's  father  dug  askby 

a  shallow  ditch  a  foot  deep  at  the  foot  of  the  bank  of  the  plain-   

,     ,         ,  Kay  L.J, 

tiffs'  land.    This  was  done,  it  is  said,  to  mark  the  boundary  of  

the  defendant's  land.  At  that  time  this  land  was  river  bed.  I 
suppose  it  w^as  apprehended  that  it  might  some  day  cease  to  be 
so,  and  this  was  a  precaution  taken  to  preserve  the  defendant's 
title  to  it  if  that  should  happen.  In  my  opinion,  as  I  have  said, 
this  was  useless.  Nothing  of  this  kind  done  in  the  bed  of  the 
river  could  better  the  defendant's  title  or  affect  that  of  the 
plaintiffs.  This  ditch  has  been  cleaned  out  from  time  to  time 
by  the  defendant  since  its  formation.  It  had  no  use  except  as 
a  boundary.  The  cement  path  has  been  made  in  this  ditch. 
The  small  quantity  of  soil  thrown  out  in  cleaning  it  was  put  on 
the  side  next  the  stream.  A  bank  seems  to  have  been  slowly 
forming  which  this  soil  somewhat  increased.  On  this  bank 
the  defendant  in  1840,  or  about  that  time,  planted  osiers  and 
willows,  some  of  which  have  now  become  large  trees,  and  from 
time  to  time  he  has  lopped  and  trimmed  these  trees.  About 
1878  the  Thames  Conservators  removed  Penton  Hook  Weir, 
which  caused  the  water  to  sink  in  this  part  of  the  river  about 
two  feet.  From  these  causes,  but  chiefly  the  last,  the  river  has 
receded  opposite  the  plaintiffs'  land,  so  that  during  a  great  part 
of  the  year  the  bed  where  this  cement  path  is  made  is  dry  land. 

The  learned  judge  has  found  that  the  site  of  the  cement  path 
is  not  now  part  of  the  river  bed.  It  certainly  is  a  somewhat 
strange  way  to  use  the  bed  of  a  river  to  lay  down  along  it  a 
permanent  pathway.  This  proves,  at  any  rate,  that  the  de- 
fendant knows  it  will  be  dry  land  for  a  great  part  of  the  year. 
The  evidence  proves  that  this  is  the  case.  How  long  it  is  dry 
is  not  distinctly  shewn ;  perhaps  it  would  be  difficult  to  esti- 
mate this.  It  must  vary  with  the  seasons.  This  year  we  are 
told  it  has  been  dry  until  the  rains  of  this  month,  which  have 
flooded  the  river  so  much  that  the  water  is  over  not  only  the  path, 
but  also  the  mound  of  silt  between  it  and  the  stream  beyond. 
[His  Lordship  here  read  various  passages  from  the  evidence 
Vol.  II.  1896.  G  1 


18 


CHANCEEY  DIVISION. 


[1896] 


0.  A.      of  the  witnesses  in  the  case  as  to  the  extent  to  which  the  strip 

1896      in  question  was  overflowed.] 
HiNDsoN       Photographs  were  taken  by  direction  of  the  Court  last  autumn 
AsHBY.  presence  of  the  agents  of  both  parties.    Four  of  them 

were  on  the  north  side  of  the  stream  shewing  the  path.  The 
other  two,  Nos.  6  and  7,  were  taken  from  the  eyot  on  the  other 
side  of  the  stream  looking  towards  the  north  bank.  The  water 
was  then  very  low,  the  path  is  strewn  with  leaves,  and  the  place 
does  not  look  much  like  the  bed  of  a  river. 

This  is  not  so  much  a  question  of  disputed  facts  as  of  the 
inference  to  be  drawn  from  facts  not  in  dispute.  But  the  words 
of  Lopes  L.J.  in  Savage  v.  Adam  (1),  recently  adopted  by  the 
Court  of  Appeal  in  Colonial  Securities  Trust  Co.  v.  Massey  (2), 
apply  :  "  The  presumption  is  that  the  decision  of  the  Court 
below  on  the  facts  was  right,  and  that  presumption  must  be 
displaced  by  the  appellant.  If  he  satisfactorily  makes  out  that 
the  judge  below  was  wrong,  then,  inasmuch  as  the  appeal  is  in 
the  nature  of  a  rehearing,  the  decision  should  be  reversed ;  if 
the  case  is  left  in  doubt,  it  is  clearly  the  duty  of  the  Court  of 
Appeal  not  to  disturb  the  decision  of  the  Court  below." 

Is,  then,  the  case  left  in  doubt  ?  There  is  a  well  defined  bank 
at  the  river  end  of  the  plaintiffs'  land.  Undoubtedly  it  was 
formerly  the  margin  of  the  river  bed,  which  ended  at  any  rate 
not  sooner  than  the  foot  of  this  bank.  The  river  still  overflows 
it  and  reaches  to  this  bank  so  as  to  be,  according  to  the 
plaintiffs'  evidence,  from  2  ft.  9  in.  to  3  ft.  deep  in  ordinary 
winter  seasons.  Sometimes  even  now  the  water  in  flood  comes 
over  this  bank,  which  is  about  7  ft.  above  the  land  at  the  foot 
•of  it.  It  comes  to  the  foot  of  this  bank,  according  to  the 
plaintiffs'  witness  Simmons,  "  at  the  least  push  of  water."  No 
doubt  the  river  is  low^er  since  the  removal  of  Penton  Hook 
Weir  in  1878.  Also,  the  bed  has  been  rising  by  an  accumulation 
of  silt  which  the  defendant  has  somewhat  encouraged.  But  I 
cannot  come  to  the  conclusion  that  the  site  of  the  defendant's 
path  has  ceased  to  be  part  of  the  river  bed.  I  differ  from  the 
learned  judge  with  reluctance ;  but  I  cannot  help  thinking  he 
relied  too  much  upon  the  appearance  of  the  locality  as  shewn 
(1)  W.  K  (1895)  109  (11).  (2)  [1896]  1  Q.  B.  38,  40. 
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in  the  photographs,  and  upon  the  inference  to  be  drawn  from  C.  A. 
the  defendant's  act  in  putting  down  the  cement  to  form  the  1896 
pathway.  h^on 

Assuming  then,  as  I  think,  that  the  land  up  to  the  foot  of 
the  plaintiffs'  bank  is  still  part  of  the  bed  of  the  river,  the  next 
question  is,  what  are  the  relative  rights  of  the  parties  ?  The 
plaintiffs  have  claimed  it  as  their  freehold.  That  claim  fails. 
The  defendant,  however,  has  no  other  right  to  the  bed  of  the  river 
than  that  which  he  has  as  owner  of  the  fishery.  I  do  not  find 
any  definition  of  the  extent  of  such  a  right.  It  must,  in  my 
opinion,  be  a  limited  ownership  in  support  and  for  the  purposes 
of  the  fishery.  Unquestionably  any  act  done  by  the  defendant 
in  the  bed  of  the  river  which  would  interfere  with  the  naviga- 
tion would  be  illegal.  So  also  would  any  act  which  interfered 
with  the  access  from  the  plaintiffs'  land  to  the  water  of  the 
stream  adjoining,  whether  it  was  low  or  high.  The  plaintiffs' 
right  of  access  over  the  bed  of  the  river  to  the  water  in  any 
state  of  its  flow  I  think  is  indisputable.  The  plaintiffs  are 
riparian  proprietors,  and  while  the  land  up  to  the  foot  of  the 
bank  is  bed  of  the  river  any  act  done  by  the  defendant  which 
would  interfere  with  the  rights  of  the  plaintiffs  as  riparian 
proprietors  would  be  illegal. 

This  action  is  not  framed  or  intended  to  raise  the  question 
whether  what  the  defendant  has  done  in  laying  down  the 
cement  path  is  an  act  of  this  kind.  The  plaintiffs  claim  the 
site  of  the  path  as  their  freehold ;  and  the  learned  judge  states 
that  this  was  the  question  which  both  parties  agreed  to  submit 
to  him  at  the  trial. 

I  am  obliged  to  differ  with  respect  from  the  conclusion  of  the 
learne(i  judge.  I  think  that  the  land  in  question  has  not 
ceased  to  be  part  of  the  river  bed,  but  that  the  bed  extends  to 
the  bank  of  the  plaintiffs'  land. 

I  think  there  should  be  a  declaration  to  this  effect,  and  also 
that  the  plaintiffs  have  all  the  rights  of  riparian  proprietors  on 
the  northern  side  of  the  river  so  far  as  their  land  extends. 

A.  L.  Smith  L.J.  This  is  a  common  law  action  of  trespass, 
in  which  the  plaintiffs  complain  that  the  defendant  has  broken 

.(7  2  1 
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C.  A.      and  entered  their  close  and  laid  down  thereon  a  concrete  f oot- 
1896      path.    The  defendant  denies  that  the  land  upon  which  he  has. 
HiNDsoN    laid  down  this  footpath  is  the  land  of  the  plaintiffs,  and  he  also- 
AsHBY      ^^^^  defence  of  liberum  tenementum.    The  substantial 

A  Ll^iithLJ  ^^^^^^'^^     whether  the  land  is  the  land  of  the  plaintiffs. 

  It  was  proved  that  the  plaintiffs  are  riparian  proprietors  upon 

the  left  bank  of  the  Eiver  Thames  near  Staines,  which  at  this, 
part  is  a  non-tidal  public  navigable  river,  their  predecessors  in 
title  having  in  the  year  1803  had  awarded  to  them,  as  trustees 
of  the  Wraysbury  Church  lands,  a  piece  of  arable  and  meadow 
land  containing  5a.  2r.  8p.,  bounded  on  the  south-west  by  the 
Eiver  Thames. 

It  is  not  denied  that  the  defendant  is  owner  of  a  several 
fishery  in  the  Kiver  Thames  opposite  to  the  plaintiffs'  land, 
and  it  is  not  disputed  that  upon  authority  which  cannot  be 
questioned — Holford  v.  Bailey  (1),  Marshall  v.  TJlleswater 
Steam  Navigation  Co.  (2),  and  Attorney -General  v.  Emerson  (3) 
— this  ownership  of  the  several  fishery  is  evidence  of  the  defend- 
ant's ownership  of  the  soil  underlying  it.  The  question  what 
acts  an  owner  of  a  several  fishery  may  or  may  not  perform 
upon  the  soil  underlying  his  fishery  does  not  arise  in  this  case, 
the  question  being  whether  the  land  whereon  the  defendant 
has  laid  down  the  concrete  path  is  or  is  not  the  plaintiffs'. 

The  plaintiffs  being  riparian  proprietors,  and  the  defendant 
being  owner  of  the  soil  of  the  bed  of  the  river,  the  question  is 
to  where  in  the  year  1894,  when  this  action  was  brought,  did 
the  plaintiffs'  land  extend — in  other  words,  where  did  their 

ripa  "  end, 

I  This  seems  to  me  so  far,  prima  facie,  easy  of  answer,  for 
where  the  bed  of  the  river  began  (the  soil  of  which  was  the 
defendant's)  there  the  plaintiffs'  "ripa"  ended;  but  where,  as 
a  matter  of  fact,  this  boundary  line  was  in  1894  is  the  great 
question  in  this  case. 

If  the  plaintiffs'  land  ended  upon  the  river  side  of  the  concrete 
path,  then,  apart  from  some  further  questions  which  would 
arise  under  the  Statute  of  Limitations,  the  plaintiffs  are  in  the 

(1)  13  Q,  B.  426,  444.  (2)  3  B.  &  S.  732. 

(3)  [1891]  A.  C.  649,  654,  655. 
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right ;  on  the  other  hand,  if  it  ended  upon  the  land  side  of  this  C.  A. 
path,  the  plaintiffs  are  in  the  wrong,  1896 

The  burthen  of  proof  is  upon  the  plaintiffs" to  shew  that  in  Hindsox 
1894  their  land  extended  to  the  land  in  dispute,  Ashby. 

My  brother  Eomer  came  to  the  conclusion  that  in  1894  the    j^~^th l.j. 

bed  of  the  river  ended  outside — i.e.,  on  the  river  side  of  the   

concrete  path — and  that  the  land  of  the  plaintiffs  therefore 
embraced  the  locus  in  dispute,  and  he  gave  judgment  for  the 
plaintiffs  accordingly. 

The  learned  judge  held,  and  I  think  quite  rightly,  that 
whether  a  particular  spot  is  or  is  not  part  of  the  bed  of  a  river 
is  one  of  fact.  To  help  him  to  decide  this  question  he  ordered 
that  photographs  should  be  taken  of  the  locality,  and  they  were 
taken  by  the  joint  surveyors  of  the  plaintiffs  and  the  defendant. 
After  having  seen  these  photographs  and  heard  the  case  out, 
the  learned  judge  in  his  judgment  says  :  "  And  but  for  the  fact 
that  this  land  did  formerly  form  part  of  the  bed  of  the  river,  I 
doubt  whether  any  one  would  have  the  boldness  to  contend  that 
in  its  present  state  and  under  its  present  conditions  it  formed 
part." 

This  is  a  strong  statement ;  and  when  I  first  saw  the  photo- 
graphs which  the  learned  judge  had  had  taken,  they  appeared 
to  me  to  shew  that  the  learned  judge's  conclusion  was  justified  ; 
and  if  they  had  shewn  what  I  may  call  the  average  state  of 
things  as  shewn  by  the  evidence — which  I  have  since  found  out 
they  do  not — they  would  have  been  of  much  more  value  than 
they  are. 

Whilst  we  were  hearing  this  appeal  three  other  photographs 
were  taken — namely,  upon  March  19,  1896 — and  were  pro- 
duced before  us.  If  photographs  were  anything  more  than 
pictures  representing  a  particular  place  at  a  particular  time  I 
should  have  thought  that  these  last  photographs  should  not 
have  been  looked  at ;  but  as  photographs,  unless  verified  upon 
oath,  are  not  of  themselves  evidence,  we  looked  at  them  as 
mere  pictures. 

The  two  sets  of  photographs  shew  two  entirely  different 
state  of  things :  the  one  a  dry  autumn  time  and  no  water,  the 
other  a  wet  spring  time  with  water.    The  latter  shew  the 
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C.  A.  water  of  the  river  a  considerable  way  up  what  we  know  to  be 
1896      the  left  bank  of  the  Thames,  and  which  bank,  in  my  opinion, 

HiNDsoN  plays  a  very  important  part  in  this  case.  These  last  photo- 
4:eBBY     graphs,  nnhke  the  previous,  would  lead  to  the  conclusion  that 

T        T  T       locus  in  quo  was  bed  of  the  river  on  March  19,  1896. 

L.  Smitn  L.J. 

— —  In  these  circumstances  I  part  with  the  photographs  which 
shew  such  totally  different  scenes,  and  turn  to  the  evidence 
upon  which  this  case  must  be  decided,  to  see  how  far,  in  the 
year  1894,  the  bed  of  the  river  extended,  and  consequently 
where  the  plaintiffs'  land  ended.  The  history  of  this  part  of 
the  Thames  for  the  last  100  years  is  by  no  means  left  in 
obscurity. 

The  evidence  shews  that  in  the  year  1803  the  plaintiffs'  field 
was  situated  some  6  ft.  or  so  above  the  river,  and  at  its  river 
end  there  was  a  steep  sloping  bank  dow^n  to  the  river,  in  some 
places  6  ft.  and  more,  and  in  other  places  somewhat  less  from 
its  top  to  its  foot.  This  bank  I  shall  hereafter  call  the  6  ft. 
bank.  This  bank  has  been  described  by  the  different  witnesses 
as — a  shelving  bank,  almost  perpendicular,  not  quite ;  a  steep 
bank  ;  a  sloping  bank,  rather  steep,  with  bramble  growing  along 
it ;  a  sloping  bank  ;  the  ordinary  bank,  with  the  wash  of  the 
Water  coming  against  it. 

From  the  award  of  1803,  and  the  plan  annexed,  it  would 
seem  that  at  this  date  the  bed  of  the  river  extended  up  to  this 
6  ft.  bank,  and  it  is  part  of  the  plaintiffs'  case  that  this  was  so, 
and  no  one  denies  it.  The  plaintiffs  say,  and  with  truth,  that 
they  were  then — ^i.e.,  in  1803 — riparian  proprietors,  which  they 
could  not  have  been  unless  their  land  had  extended  down  to 
the  water's  edge ;  for,  as  Lord  Selborne  said  in  Lyon  v.  Fish- 
mongers' Co.  (1) :  "  It  is,  of  course,  necessary  for  the  existence  of 
a  riparian  right  that  the  land  should  be  in  contact  with  the 
flow  of  the  stream."  It  is  obvious  in  a  river  like  the  Thames, 
rising,  as  we  know  it  does,  and  as  the  evidence  shews,  in 
freshets  and  floods,  and  falling  again  in  dry  times  and  in 
droughts,  that  its  waters,  when  freshets  are  on,  would  extend 
up  the  face  of  the  6  ft.  bank,  and  in  time  of  floods,  as  is  the 
evidence,  over  the  top  of  this  bank ;  and  that  in  dry  times  and 

(1)  1  App.  Oas.  G83. 
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droughts  the  exact  opposite  would  take  place,  and  the  waters  C.  A. 

would  dwindle  and  recede  from  this  bank.    That  this  6  ft..  18% 

bank  in  1803  was  the  limit  of  the  plaintiffs'  land,  and  that  it  hindson 

was  also  then  the  limit  of  the  defendant's  soil,  I  do  not  doubt.  ^^^^^ 

It  is  proved  that  where  this  bank  stood  in  1803  there  it   

^  ^  A.  L.  Smith 

stands  to-day,  and  it  can  be  seen  by  any  one  in  exactly  the  same   

place  and  in  substantially  the  same  position  as  of  old. 

It  appears  upon  the  evidence  that  within  living  memory  the 
land  lying  on  the  riverside  of  this  6  ft.  bank,  and  upon  which 
the  concrete  path  has  been  made,  was  much  lower  than  it  is 
now,  and  that  accumulations  have  been  taking  place  thereon 
year  by  year ;  that  this  land  used  to  be  more  often  under  water 
than  it  is  now,  and  more  especially  so  since  some  eighteen 
years  ago  (1877  and  1878),  when  the  Thames  Conservancy  did 
away  with  Penton  Hook  Weir,  which  had  the  effect  of  lowering 
the  level  of  the  Thames  at  this  part  of  the  river  some  eighteen 
to  twenty  inches,  one  witness  putting  it  at  thirty  inches ;  but  no 
accurate  measurements  were  made  as  to  this. 

It  was  shewn  that  as  long  ago  as  1832  WiUing  Eyot,  Chilting 
Eyot,  Billy's  Eyot,  and  Pancake  Eyot  were  in  existence,  and 
evidence  was  given,  which  I  do  not  doubt  is  correct,  that  the 
planting  of  these  eyots  with  willows  and  osiers,  which  has  for 
years  been  going  on,  resulted  in  the  flow  of  the  river  at  these 
parts  being  retarded,  the  consequence  being  the  silting  up  of 
mud  and  soil  brought  down  by  the  river ;  and  thus  these  eyots 
became  enlarged  and  altered  and  of  different  dimensions  to 
what  they  theretofore  had  been,  and  the  bed  of  the  river  near 
to  its  left  bank  at  the  spot  in  dispute  thereby  became  raised. 

That  the  bottom  of  the  river — i.e.,  the  fundus  or  bed  of  the 
river  as  distinguished  from  its  area  and  limits — became  altered 
I  do  not  doubt ;  the  question,  to  my  mind,  is.  Have  its  area  or 
limits  been  curtailed  ? 

It  was  shewn  that  in  1840  the  defendant's  father  planted 
willow  trees  in  the  bed  of  the  river,  which  are  to  be  seen  there 
at  the  present  day,  outside  of  the  foot  of  the  6  ft.  bank,  and  it 
was  proved  by  uncontradicted  evidence  that  these  trees  had 
been  continuously  trimmed  by  the  Ashbys  from  when  they 
grew  up  to  the  present  time. 
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V. 

ASHBY. 


A.  L.  Smith  L.J. 


a  A.         It  was  proved  by  an  overwhelming  body  of  evidence,  although 
1896       there  was  some  contradiction  as  to  this,  that  in  1860  Mr. 
HiNDsoN    Ashby's  father  had  a  grip — some  call  it  a  ditch — cut  when  the 
river  was  small  along  the  toe  of  the  6  ft.  bank  to  mark  his 
boundary,  and  at  some  places  along  this  bank  where  the  water 
stood  up  to  this  bank  he  placed  stumps  for  the  like  purpose. 

It  was  also  proved  that  continuously  from  1860  to  the  pre- 
sent time  Mr.  Ashby  had  cleaned  out  this  grip,  and  had 
thrown  what  was  dug  out  of  it  upon  the  place  where  the 
willow  trees  which  had  been  planted  by  his  father  in  1840 
grew.  This,  together  with  the  continued  silting  up  of  the  bed 
of  the  river  around  these  trees,  has  created  the  outside  bank 
at  the  foot  of  these  willows  which  now  exists. 

It  was  proved  that  the  concrete  path  was  recently  made  by 
Mr.  Ashby  for  the  convenience  of  those  inhabiting  the  bunga- 
low which  he  had  built  upon  his  Billy  Eyot,  so  that  when  the 
river  was  low  they  might  get  thereto  and  therefrom  dryshod ; 
and  it  was  also  proved  that  this  concrete  path  was  made  upon 
part  of  the  site  of  the  old  grip  or  ditch. 

That  these  willow  trees  when  planted  in  1840  were  planted 
in  the  bed  of  the  river  as  distinguished  from  dry  land  is  not 
denied  by  the  plaintiffs — it  is  part  of  their  case  that  they  were  ; 
and  that  this  grip  when  cut  in  1860  was  also  cut  in  the  then 
dry  bed  of  the  river  is  clear ;  and  had  either  the  trees  been 
planted  or  the  grip  been  cut  upon  land  which  had  then  ceased 
to  be  part  of  the  bed  of  the  river  and  had  then  become  dr}^ 
land,  the  plaintiffs  would,  in  my  judgment,  have  been  met  by 
the  Statute  of  Limitations,  which  they  could  not  have  got  over ; 
for  it  is  not  suggested  by  them  that  they  have  ever  exercised 
a  single  act  of  ownership  over  the  locus  in  quo,  whilst  the 
defendant  from  1840  downwards  has  been  exercising  the  acts 
above  mentioned.  It  was  said  that  by  tilling  their  field  the 
plaintiffs  had  exercised  acts  of  ownership  over  the  land  in 
dispute.  This  is,  in  my  opinion,  too  far-fetched  to  be  adopted. 
Unless  the  defendant  had  been  willing  to  waive  the  point,  the 
plaintiffs  would  have  been  defeated  in  this  action  by  reason  of 
their  not  being  able  to  establish  any  possessory  title  whatever 
upon  which  to  maintain  trespass. 
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A.  L.  Smith  L.J. 


Now  it  must  be  pointed  out,  for  it  is  very  important,  that  C.A. 
no  evidence  has  been  produced  to  shev^  that  at  any  time  the  189G 
waters  of  the  Thames,  except  as  occasioned  by  the  temporary  Hindson 
and  ordinary  vicissitudes  of  the  weather,  have  receded  from  ashby 
their  ancient  bed,  which  in  1803,  as  before  stated,  extended  up 
to  the  6  ft.  bank. 

It  is  true  that  the  general  level  of  the  waters  of  the  river  has 
been  lowered,  especially  since  Penton  Hook  Weir  was  abolished, 
and  that  for  years  silting  up  has  taken  place  around  the  eyots 
as  they  have  been  planted  with  willows  and  osiers,  and  also 
adjoining  the  left  bank  of  the  river ;  but  as  to  the  waters  of  the 
river  having  receded  so  as  to  constitute  an  abandonment  of  the 
ancient  bed  and  left  land  derelict  has  not  only  not  been  shewn, 
but  the  contrary  has  been  established.  What  has  taken  place, 
to  use  Lord  Selborne's  words  in  Lijon  v.  Fislimoiigers'  Co.  (1), 
has  been  in  the  ordinary  and  regular  course  of  nature,"  and 
not  otherwise — that  is,  when  the  weather  is  dry  the  river 
recedes,  and  when  the  weather  is  wet  the  river  again  reverts 
up  to  its  old  metes  and  bounds,  i.e.,  to  the  6  ft.  bank. 

The  evidence  as  to  this  is  as  follows  :  [His  Lordship  gave  a 
summary  of  the  evidence.] 

This  being  the  evidence,  now  comes  the  question,  what  con- 
stituted the  bed  of  the  river  in  1894  ?  Was  it  the  same  old 
bed  ?  I  mean  by  that,  did  it  consist  of  the  same  old  limits,  or  has 
the  old  bed  been  curtailed,  and  if  so,  when  and  by  how  much  ? 
I  take  the  bed  of  a  river  to  be  where  the  running  water  of  the 
river  makes  its  mark.  It  may  be  there  one  moment  and  back 
another,  and  as  the  rains  from  heaven  descend  it  will  ever  and 
again  fill  its  old  accustomed  bed. 

I  will  here  use  the  words  which  I  find  in  an  American 
case  to  which  I  have  been  referred  :  State  of  Alabama  v. 
State  of  Georgia  (2) ;  for  they,  in  apt  language,  convey  what  I 
mean  to  express  as  to  what  constitutes  a  bed  of  a  river :  "  The 
bed  of  the  river  is  that  portion  of  its  soil  which  is  alternately 
covered  and  left  bare,  as  there  may  be  an  increase  or  diminu- 
tion in  the  supply  of  water,  and  which  is  adequate  to  contain  it 
at  its  average  and  mean  stage  during  the  entire  year,  vdthout 
(1)  1  App.  Gas.  662,  683.  (2)  64  U.  S.  515. 
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O.  A.  reference  to  the  extraordinary  freshets  of  the  winter  or  spring, 

1896  or  the  extreme  droughts  of  the  summer  or  autumn." 

HiNDsoN  If  the  old  bed  has  been  curtailed,  as  the  plaintiffs  assert,  this 

AsHBY  i^i^st  have  been  brought  about  either  by  reason  of  the  receding 

.  ^   of  the  river  from  part  of  its  ancient  bed,  so  as  to  leave  the  land 

Jl.  L.  Smith  L.J.  ^ 

  derelict,  or  by  reason  of  the  deposit  of  alluvion  against  the 

plaintiffs'  bank,  either  of  which  in  this  case  must  have  occurred 
since  the  year  1882,  i.e.,  within  twelve  years  of  action,  in  order 
to  avail  the  plaintiffs ;  for  otherwise  they  would  be  defeated  by 
the  Statute  of  Limitations.  The  incidents  attending,  and  the 
distinction  between,  land  derelict  and  land  formed  by  alluvion 
are  dealt  with  by  Best  C.J.,  in  delivering  the  opinion  of  the 
judges  in  the  House  of  Lords  in  Gifford  v.  Lord  Yarhorough,  (1) 
As  regards  the  possibility  of  an  owner  of  a  several  fishery 
having  a  shifting  boundary  to  his  land  under  his  several  fishery, 
Bramwell  B.,  in  the  case  of  Mayor  of  Carlisle  v.  Graham  (2), 
when  dealing  with  a  several  fishery,  says  :  "  The  plaintiffs  had 
a  several  fishery  which,  no  doubt,  must  have  been  granted  or 
acquired  by  metes  and  bounds ;  the  locus  in  quo  is  not  within 
those  metes  and  bounds."  If  this  be  the  law,  then  even  if  the 
plaintiffs  could  have  established  that  the  Thames  had  receded 
from  part  of  its  ancient  bed,  not  merely  by  shrinking  and  again 
growing  in  the  ordinary  and  regular  course  of  nature,  but  had 
otherwise  done  so  and  left  land  derelict,  it  would  be  adverse  to 
the  plaintiffs'  contention,  that  as^the  river  receded  so  the  soil 
underneath  the  several  fishery  of  the  defendant  also  became 
contracted. 

It  was  pointed  out  by  the  plaintiffs'  counsel  that  Bayley  J.  in 
Bcratton  v.  Brown  (3),  after  citing  the  1  Inst.  48  b,  when  dealing 
with  the  question  as  to  whether  there  may  be  a  shifting  boun- 
dary to  land,  says :  "  That  must  be  the  case  of  land  fronting 
the  sea  or  a  river,  where,  from  time  to  time,  the  sea  or  river 
encroaches  or  retires.  If  the  sea  leaves  a  p  arcel  of  land,  the  piece 
left  belongs  to  the  person  to  whom  the  shore  there  belongs.  ... 
The  Crown  by  a  grant  of  the  seashore  would  convey,  not  that 
which  at  the  time  of  the  grant  is  between  high  and  low  water 

(1)  5  Biilg.  163.  (2)  L.  E.  4  Ex.  361,  370. 

(3)  4  B.  &  C.  485,  498. 
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mark,  but  that  which  from  time  to  time  shall  be  between  those  C.A. 
two  termini."  1896 

I  incline  to  the  opinion  that  when  the  water  is  the  boundary  hindson 
this  may  be  so ;  but  whether  this  is  so  when  such  a  line  of  ashby 
demarcation  as  the  6  ft.  bank  exists  I  do  not  decide ;  for  there  ^  ^  — -  ^  ^ 

A.  L.  femith  L.J. 

has  been  no  such  receding  by  the  waters  of  the  Thames  in  the   

present  case  as  to  leave  land  derelict  so  as  to  raise  the  point.  , 
For  the  reasons  above,  in  my  judgment,  the  plaintiffs  have 
not  proved,  as  they  were  bound  to  do  to  establish  this  part 
of  their  case,  that  the  Thames  has  receded  from  part  of  its 
ancient  bed ;  but,  on  the  contrary,  the  evidence  shews  that  it 
has  not. 

It  was  said  that  the  photographs  ordered  by  Romer  J.  shewed 
that  land  vegetation  had  sprung  up  and  had  taken  the  place  of 
water  vegetation  upon  the  locus  in  dispute,  and  that  this  shewed 
that  it  had  become  dry  land  in  1895,  and  was  consequently  not 
in  1894  the  bed  of  the  river.  There  is  not  a  particle  of  evidence 
that  this  is  so ;  and,  speaking  for  myself,  I  cannot  tell  by  looking 
at  the  photographs  whether  this  be  so  or  not ;  and  even  if  I 
could,  as  I  have  before  said,  photographs  per  se  and  unverified 
are  no  evidence  at  all. 

Being  of  opinion  that  the  evidence  shews  that  the  area  of  the 
bed  of  the  Thames  extends  to  where  it  always  has  been  during 
the  present  century — that  is,  up  to  the  foot  of  the  6  ft.  bank — 
this,  in  my  judgment,  is  sufficient  to  conclude  this  case  in  favour 
of  the  defendant,  and  upon  this  I  decide  it.  But  if  I  am  wrong, 
I  must  add  that  I  very  much  doubt  if  the  plaintiffs  can  invoke 
the  doctrine  of  accretion  as  applying  to  a  case  where,  as  here, 
the  old  line  of  demarcation  between  the  plaintiffs'  land  and  the 
river  has  always  been  in  existence  and  still  remains  patent  for 
all  to  see.    I  allude  to  the  old  6  ft.  bank. 

It  cannot  be  denied  that  authority  is  to  be  found  in  the  books, 
for  instance,  in  Hale,  De  Jure  Maris,  Britton,  Fleta,  Bracton,  the 
Institutes  of  Justinian,  and  the  Year  Books  (all  of  which  will 
be  found  referred  to  by  Lindley  L.J.,  when  Lindley  J.,  in  his 
judgment  in  Foster  v.  Wright  (1) ),  and  also  in  the  judgment  of 
Chelmsford  L.C.  in  Attorney -General  v.  Chambers  (2),  Bex  v. 
(1)  4  C.  P.  D.  438,  447.  (2)  4  De  G.  &  J.  55,  71. 


28 


CHANCEEY  DIVISION. 


[1896] 


V. 

ASHBT. 


A.  L.  Smith  L.J. 


G.A.      Lord  Yarhorough  (1),  and  in  other  cases,  which  would  lead  to 
1896       the  conclusion,  that  in  a  case  with  such  metes  and  bounds  ever 
HiNDsoN    existing  as  in  the  present,  the  doctrine  of  accretion  would  not 
apply. 

The  case  upon  which  counsel  for  the  plaintiffs  relied  to  shew 
that  although  there  might  be  metes  and  bounds,  yet  the  doctrine 
of  accretion  did  apply,  was  that  of  Foster  v.  Wright.  (2)  In 
that  case,  in  which  the  question  was  as  to  whether  the  owner 
of  a  fishery  in  a  river  could  follow  his  fishery  when  the  river 
gradually  and  imperceptibly  changed  its  course  and  ate  into  the 
soil  of  another,  although  after  many  years  the  encroachment 
upon  that  other's  soil  could  be  identified,  Lindley  J.  held  that 
it  could  be  followed ;  and,  if  I  may  be  permitted  to  say  so,  I 
agree  with  him  ;  but  that  learned  judge  said  :  "  The  change  of 
the  bed  of  the  river  has  been  gradual ;  and,  although  the  river 
bed  is  not  now  where  it  was,  the  shifting  of  the  bed  has  not  been 
perceptible  from  hour  to  hour,  from  day  to  day,  from  week  to 
week,  nor  in  fact  at  all,  except  by  comparing  its  position  of  late 
years  with  its  position  many  years  before."  This,  I  would  point 
out,  is  not  so  in  the  present  case  ;  for,  as  before  stated,  the  old 
6  ft.  bank  has  been  ever  standing  where  it  is.  There  stands 
the  old  line  of  demarcation  of  the  plaintiffs'  land,  and  there  it 
has  stood  clearly  defined  whenever  the  deposit  of  alluvium  by 
reason  of  the  silting  up  of  sand  became  such  as  to  be  in  itself 
apparent,  and  then  and  at  that  very  moment,  when  the  first,  and 
indeed  every  subsequent  accretion,  became  apparent,  so  also  at 
the  same  identical  time  it  became  perceptible  to  the  ordinary 
observer  that  the  accretion  so  formed  was  no  part  of  the 
plaintiffs'  land. 

This  certainly  differentiates  this  case  from  Foster  v.  Wright  (2) 
in  an  essential  particular ;  and,  as  at  present  advised,  I  doubt 
extremely  whether  the  doctrine  of  accretion  applies  at  all  to  the 
present  case. 

The  whole  doctrine  of  accretion  is  based  upon  the  theory  that 
from  day  to  day,  week  to  week,  and  month  to  month  a  man 
cannot  see  where  his  old  line  of  boundary  was  by  reason  of  the 
gradual  and  imperceptible  accretion  of  alluvium  to  his  land. 
(1)  3  B.  &  C.  91 ;  5  Bing.  163.  (2)  4  C.  P.  D.  438,  446. 
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How  can  this  apply  to  a  case  like  the  present,  when  the  whole      C.  A. 
thing  is  at  once  patent?    The  late  "Willes  J.,  in  the  case  of  1896 
Lloyd  V.  Ingram  (1)  (the  Shoreham  foreshore  case),  there  laid  hindson 
down  the  law  of  accretion  to  the  jury:  ''If  by  gradual  and  ^shby. 
imperceptible  accretions  in  the  ordinary  course  of  the  opera-  ^  ^       l  j" 

tions  of  nature  land  is  added  on  by  slow  degrees  to  the   

shore "  (Lloyd  v.  Ligram  (1)  had  relation  to  the  seashore ; 
but  as  to  this  point,  a  river  stands,  in  my  judgment,  upon 
the  same  footing),  *'  notwithstanding  that  after  a  certain  period 
you  may  see  that  a  body  of  land,  however  considerable,  has 
accrued  to  the  shore,  yet  if  the  steps  by  which  that  land  is 
formed  are  steps  gradual  and  in  the  ordinary  course  of  nature, 
and  happening  from  time  to  time,  but  you  cannot  perceive  the 
change  from  step  to  step  (if  one  may  use  that  figure),  then  that 
land  so  gradually  and  imperceptibly  accrued  does  belong  to  the 
owner  of  the  shore,  and  is  given  to  him  by  the  law  as  his 
property.  I  say  gradual  and  imperceptible  ....  The  question 
is  whether  the  land  in  question  was  formed  by  sudden  practical 
perceptible  addition  such  as  ordinary  observation  would  recog- 
nise from  time  to  time,  or  whether  it  was  formed  by  gradual 
addition  such  as  ordinary  observation  would  not  recognise  as 
from  step  to  step,  but  as  to  which  from  stage  to  stage  you 
would  say,  there  has  been  an  addition  that  I  can  now  perceive, 
to  the  place  in  question." 

Apply  this  ruling  to  the  present  case.  As  soon  as  ever  any 
deposit  of  alluvion  became  visible  at  all,  a  practical  perceptible 
addition  to  the  plaintiffs'  land  would  at  once  be  recognised  by 
the  ordinary  observer,  and  this  would  be  seen,  not  by  stage  to 
stage,  but  by  step  to  step.  As,  however,  I  have  not  to  decide 
this  point,  I  will  say  no  more  about  it,  excepting  that  there 
appear  to  me  to  be  great  obstacles  in  the  plaintiffs'  way  in 
maintaining  that  the  doctrine  of  accretion  applies  to  this  case 
at  all. 

In  my  judgment,  my  brother  Eomer  has  been  led  astray  by 
the  photographs  he  ordered  to  be  taken,  and  has  lost  sight  of 
the  proved  fact  of  the  ancient  and  still  existing  boundary,  the 
old  6  ft.  bank  ;  and  he  does  not  so  much  as  allude  to  the 

(1)  Separately  reported  in  1868. 
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C.  A.      fact — which  the  evidence  clearly  shews — that  what  the  Thames 
1896       has  for  the  last  100  years  been  doing  and  still  is  doing,  as 
HiNDsoN    regards  its  rise  and  fall  to  and  from  the  6  ft.  bank,  has  ever 
AsHBY      ^^^^  ordinary  and  regular  course  of  nature — both  facts,  in 

my  opinion,  of  vital  importance  for  the  right  determination  of 
this  case. 

I  must  take  leave  to  say  that,  having  considered  the  whole 
evidence  in  this  case,  I  have  the  boldness  to  assert  that  in  1894 
the  site  of  the  concrete  path  formed  part  of  the  ancient  bed  of 
the  Thames. 

The  learned  judge  held  that  the  putting  down  of  the  concrete 
path  by  the  defendant  was  evidence  that  the  land  no  longer 
formed  part  of  the  bed  of  the  river,  and  he  said  that  he 
suspected  that  the  defendant  had  done  so  in  order  to  acquire 
title  to  the  land. 

With  all  respect,  I  cannot  agree  with  my  brother  Romer  in 
either  of  these  suggestions.  What  the  defendant  did  was  to 
put  down  this  path  in  the  dry  bed  of  the  river,  so  that  that 
bed  might  be  better  utilized  by  passers  on  foot  (when  the 
waters  of  the  river  were  off  it)  to  and  from  the  bungalow  by 
having  a  hard,  dry  path  instead  of  a  slimy,  slippery,  and,  at 
times,  muddy  one  to  walk  upon. 

The  plaintiffs  are  still  entitled,  as  they  have  ever  been  since 
1803,  as  riparian  owners  to  access  to  the  river,  to  contact  with 
its  waters  as  they  shrink  and  grow  in  the  ordinary  and  regular 
course  of  nature :  Lyon  v.  Fishmongers'  Co.  (1),  per  Lord 
Selborne.  This  right  they  have  still ;  and  this  right  the  de- 
fendant cannot  interfere  with.  If  he  does,  then  I  apprehend 
the  plaintiffs  may  lawfully  complain ;  but  I  cannot  bring  myself 
to  hold,  as  my  brother  Eomer  has  held,  that  the  soil  whereon 
the  concrete  path  has  been  placed  is  the  soil  of  the  plaintiffs, 
for  in  my  opinion  it  is  not ;  and  therefore  this  action  must  be 
dismissed,  with  costs  here  and  below. 

Solicitors  :  Soames,  Edwards  d-  Jones,  for  Bowell  d  Thomas, 
Bickmansworth  ;  S.  Vigers  d  Bichardson. 

(1)  1  App.  Cas.  683. 

H.  C.  J. 
W.  W.  K. 
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In  re  WAED.  C.A. 

SoHcitor — CosU — Taxaiion — Taxation  of  one  of  several  Bills — Order  of  ^^^^ 

Course,  NORTH  J. 

March  13. 

A  solicitor  delivered  to  his  clients  seven  bills  of  costs,  relating  to  seven       q  ^ 
different  matters  in  which  he  had  acted  for  them,  together  with  a  cash       j^^^  g 

account  which  shewed  that  the  seven  bills  amounted  to  261?.  15s.,  and   

that  the  solicitor  had  received  160?.  on  account,  leaving  a  balance  of 
101?.  15s.  due  to  him.  The  clients  then  paid  him  a  further  sum  of  50?.  on 
account  of  the  balance,  he  giving  a  written  undertaking  "  to  return  to  you 
any  sum  that  may  be  found  due  from  me  on  taxation  of  my  bills 
delivered."  The  next  day  the  solicitor  wrote  to  the  clients  that  he 
accepted  the  50?.  in  full  discharge  of  all  claims  by  him  against  them,  and 
asked  them  to  treat  the-  50?.  as  the  balance  due  on  the  cash  account,  and 
not  the  101?.  15s. 

The  clients  were  dissatisfied  with  one  of  the  bills,  which  was  for 
172?.  18s.  10c?.,  and  obtained  an  order  of  course  for  the  taxation  of  that 
bill  alone.  After  this  the  clients'  new  solicitor  wrote  to  the  solicitor 
saying  that  all  the  other  bills  were  agreed  to  and  paid,  so  that  this  was  the 
only  bill  outstanding.  On  a  motion  by  the  solicitor  to  discharge  the  order 
for  irregularity  : — 

Held,  by  North  J.,  that,  inasmuch  as  the  solicitor  had  admitted  that 
nothing  was  due  to  him,  and  he  could  therefore  have  no  lien  on  the  clients' 
documents,  the  only  question  being  whether  he  had  been  overpaid,  the 
order  was  not  irregular. 

In  re  Byrch  (8  Beav.  124)  ;  In  re  Law  and  Oould  (21  Beav.  481) ;  Be 
Wavell  (22  Beav.  634)  ;  and  Be  Yetts  (33  Beav.  412)  distinguished. 

An  appeal  from  this  decision  was  dismissed. 

Motion  by  E.  H.  Ward,  a  solicitor,  to  discharge  for  irregu- 
larity an  order  of  course,  dated  January  27,  1896,  for  the 
taxation  of  a  bill  of  costs  in  and  about  an  action  in  the  Chancery 
Division,  Hand  in  Hand  Investinent  and  Mortgage  Co.  v. 
National  Dwellings  Society,  in  which  action  Ward  had  acted 
as  sohcitor  for  the  plaintiffs. 

The  order  was  obtained  on  the  petition  of  the  Hand  in  Hand 
Company. 

Ward  had  acted  as  sohcitor  for  the  company  in  six  other 
distinct  matters. 

In  November,  1895,  the  company  determined  to  change  their 
solicitor,  and  they  obtained  an  order  in  the  action  appointing 
H.  D.  Booth  to  act  as  their  soHcitor  in  the  place  of  Ward. 
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C.  A.  On  November  16, 1895,  a  written  retainer  was  given  to  Booth, 
1896       as  the  solicitor  of  the  company,  in  the  action  against  the 

Vrf-y-W/  .... 

In  re  National  Dwellings  Society,  and  in  all  other  actions  and  pro- 
ceedings  then  pending,  in  place  of  Ward  ;  and  Ward  was  thereby 
required  to  hand  over  to  Booth  all  documents  and  papers  belong- 
ing to  the  company.  Notice  of  the  change  of  solicitors  and  of 
the  retainer  of  Booth  was  on  the  same  day  served  upon  Ward. 

On  November  18,  1895,  Ward  received  the  following  letter 
from  Booth : — 

"  Oil  Saturday  last  my  clients  handed  me  50/.  I  shall  be  glad, 
therefore,  if  you  will  hand  over  the  whole  of  the  papers  to  Mr. 
Edmunds,  who  brings  this  letter,  and  you  may  accept  it  as  an 
undertaking  on  my  part  to  pay  you  the  balance  of  costs  which 
may  be  found  due  to  you  up  to  50Z." 

Between  November  25  and  December  19, 1895,  Ward  handed 
over  to  Booth,  as  solicitor  to  the  company,  all  the  documents 
and  papers  belonging  to  them  in  all  matters  and  proceedings 
in  which  he  had  acted  as  their  solicitor. 

On  December  7, 1895,  Ward  delivered  to  Booth,  as  solicitor  to 
the  company,  seven  bills  of  costs,  relating  respectively  to  seven 
matters  in  which  he  had  acted  for  the  company,  together  with 
a  cash  account.  The  bill  which  related  to  the  action  against 
the  National  Dwellings  Society  amounted  to  172Z.  18s.  lOd. 

The  total  amount  of  the  seven  bills  was  261/.  155.  The  cash 
account  shewed  that  Ward  had  received  on  account  of  his 
costs  three  payments  amounting  to  160/.,  and  that  a  balance 
of  101/.  155.  remained  due  to  him. 

On  December  31,  1895,  Booth,  on  behalf  of  the  company, 
paid  to  Ward  the  sum  of  50/.  on  account  of  the  balance  of 
101/.  155.,  and  Ward  gave  in  exchange  the  following  written 
undertaking : — 

In  consideration  of  your  handing  to  me  a  cheque  for  the 
50/.  deposited  with  you"  (i.e.  by  the  company)  "I  hereby 
undertake  to  return  to  you  any  sum  that  may  be  found  due 
from  me  on  taxation  of  my  bills  delivered." 

On  January  1,  1896,  Ward  wrote  to  Booth  as  follows  : — 
It  is  not  my  intention  to  take  any  further  trouble  to  obtain 
payment  of  any  balance  that  might  be  found  due  to  me  in  the 


2  Ch. 


CHANCERY  DIVISION. 


33 


event  of  a  taxation  of  my  bills  of  costs,  and  I  therefore  accept  C.  A. 
the  50/.  in  full  discharge  of  all  claims  by  me  against  the  com-  1896 
pany,  so  far  as  I  am  concerned ;  and  you  will  therefore  please  in  re 
treat  the  50/.  as  the  balance  due  on  the  cash  account,  and  not  ^^^^ 
the  lOlZ.  155.  as  appears  by  the  said  account." 

The  company  were  satisfied  with  all  the  bills  except  that 
relating  to  the  action.  On  January  27,  1896,  they  obtained 
the  common  order  of  course  for  the  taxation  of  that  one  bill. 

On  February  4,  1896,  the  order  was  served  upon  Ward.  On 
February  11  he  attended  before  the  taxing  master,  and  offered 
not  to  object  to  the  order  if  the  company  would,  as  regarded 
the  costs  of  the  taxation,  consent  to  the  other  six  bills,  with  the 
€ash  account,  being  considered  by  the  taxing  master.  The 
company's  solicitor  refused  to  consent  to  this ;  and  the  taxing 
master  adjourned  the  taxation  in  order  that  "Ward  might  apply 
to  discharge  the  order  for  taxation. 

On  February  12  Crook,  who  was  then  acting  as  solicitor  for 
the  company  in  this  matter,  wrote  to  Ward : — "  It  is  true  that 
the  company  employed  you  in  certain  matters  other  than  the  one 
iLOW  in  discussion ;  but  your  bills  of  costs  with  regard  to  those 
ether  matters  are  agreed  and  paid,  and  there  is  not  and  never 
has  been  any  dispute  with  respect  to  them.  You  have  delivered 
a  separate  and  distinct  bill  as  to  the  action  against  the  National 
Dwellings  Society,  and  it  is  this  bill  only  which  is  in  dispute. 
It  has  not  been  paid ;  but  the  moneys  you  have  received  from  the 
•company  after  paying  off  the  other  bills  leave  a  balance  in  your 
hands  of  121/.  3s.  lOd.  as  against  the  disputed  bill  delivered  at 
172/.  18s.  lOd.  .  .  .  No  doubt  the  common  order  to  tax  should 
not  be  obtained  for  taxation  of  one  of  several  bills  in  dispute, 
because  taxation  ought  not  to  be  applied  for  piecemeal.  All 
outstanding  bills  against  a  client  should  be  taxed  together ;  but 
in  your  case  there  is  no  outstanding  bill  except  the  one  relating 
to  the  action  by  the  company  against  the  society.  I  understand 
you  to  raise  the  points — (1.)  that  the  company  should  be  debarred 
from  saying  that  the  other  bills  are  settled  and  paid,  and  (2.) 
that  the  bill  in  dispute  cannot  be  taxed  without  the  bills  not  in 
dispute  being  taxed  also.  In  my  view  these  are  unsustainable 
propositions. 

Vol.  II.  1896.  D  1 


34 


CHANCEEY  DIVISION. 


[1896] 


C.A.  "  P.S. — The  notion  that  a  chent  cannot  settle  and  pay  one 
1896  account  and  dispute  another  separate  one  for  wholly  different 
jnre  business  seems  too  absurd  for  serious  consideration.  Why 
should  not  a  client  pay  accounts  he  is  satisfied  with  ?  Why 
should  he  be  compellable  to  extend  the  area  of  dispute  to 
accounts  he  admits?  You  have  debited  the  accounts  we  are 
satisfied  with  against  the  payments  made  to  you.  We  adopt 
that,  and  those  accounts  are  thus  paid,  leaving  one  only  in 
dispute  to  be  settled  by  the  taxing  master." 

On  February  17  Ward  gave  notice  of  motion  to  discharge  the 
order  of  January  27. 

Crook  deposed  that  after  Ward's  letter  of  January  1,  1896, 
the  company  resolved  to  agree  to  all  the  bills  which  had  been 
delivered  except  the  bill  for  172Z.  I85.  lOd.,  and  to  tax  that  one. 
He  further  deposed  that  on  February  11,  before  the  taxing 
master,  Ward  had  proposed  that,  for  the  purpose  of  consider- 
ing the  costs  of  taxation  under  the  Solicitors  Act,  the  master 
should  take  into  account  the  total  of  the  bills,  taking  the  total 
as  the  total  of  the  bill  to  be  taxed,  and  the  amount  taxed  off 
the  one  bill  as  the  amount  taxed  off  the  aggregate  total  of  all 
the  bills,  but  that  Ward  had  never  offered  to  have  all  the  bills 
taxed. 

The  motion  was  heard  before  North  J.  on  March  13,  1896. 

Cordery,  for  Ward.  It  is  irregular  to  obtain  an  order  of 
course  to  tax  one  of  several  bills  :  In  re  Byrch  (1) ;  In  re  Laiv 
and  Gould  (2) ;  Be  Wavell  (3) ;  Be  Yetts.  (4) 

Beddall,  for  the  company.  The  order  of  course  contains  a 
direction  that  the  solicitor  shall,  on  payment  of  what  is  found 
due  to  him  on  taxation,  deliver  up  all  the  client's  documents 
which  are  in  his  hands.  The  cases  cited  only  shew  that  it  is 
irregular  to  obtain  such  an  order  for  the  taxation  of  one  bill 
of  several,  because  the  effect  would  be  to  destroy  the  solicitor's 
lien  in  respect  of  the  other  bills.  Here  the  solicitor  admits  that  • 
he  makes  no  further  claim,  and  therefore  he  has  no  lien.  The 


(1)  8  Beav.  124. 

(2)  21  Beav.  481. 


(3)  22  Beav.  634. 

(4)  33  Beav,  412. 
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only  question  is  whether  he  has  been  overpaid.  Consequently,  C.A. 
the  cases  cited  do  not  apply.  189G 

There  is  no  reason  why  the  clients  should  be  compelled  to  in 
tax  the  bills  which  they  do  not  dispute. 

Corderij,  in  reply.  If  the  letter  of  January,  1896,  operated 
as  payment  of  the  bills,  the  clients  have  no  right  to  tax  at  all 
unless  they  can  shew  special  circumstances.  The  bills  are 
either  paid  or  they  are  not  paid.  If  they  are  paid,  they  are  not 
liable  to  taxation,  except  under  special  circumstances  ;  if  they 
are  not  paid,  they  are  all  open  to  taxation,  and  should  be  taxed 
together. 


NoETH  J.  In  my  opinion  the  order  was  properly  obtained. 
Seven  bills  were  due  from  the  clients  to  the  solicitor,  and  it  is 
said  that  it  is  not  open  to  the  clients  to  obtain  an  order  of 
course  to  tax  one  of  those  bills  vdthout  taxing  the  others, 
especially  because  the  order  of  course  contains  a  direction  that 
upon  payment  by  the  petitioners  to  the  solicitor  of  what  may 
be  certified  to  be  due  to  him,  or  in  case  it  shall  appear  that 
there  is  nothing  due  to  him,"  he  is  to  deliver  to  the  petitioners 
all  deeds,  books,  papers,  and  writings  belonging  to  them, 
although  he  may  have  a  lien  upon  those  documents  or  on  some 
of  them,  in  respect  of  the  other  bills  which  are  not  being  taxed, 
jjjj^v  It  is  said  there  is  authority  which  shews  in  such  circum- 
stances an  order  of  course  is  irregular.  There  are,  no  doubt, 
authorities  which  shew  that  when  several  bills  are  open  and 
unsettled  between  a  solicitor  and  his  client  the  client  cannot 
obtain  an  order  of  course  to  tax  one  without  the  others.  But 
in  the  present  case  the  circumstances  are  very  peculiar.  The 
seven  bills  amounted  together  to  261 Z.  155.  Three  payments 
had  been  made  on  account,  amounting  altogether  to  160Z.,  and 
the  cash  account  shewed  that  a  balance  of  lOlZ.  155.  remained 
due  to  the  solicitor.  The  clients  wanted  to  have  their  papers, 
and  they  obtained  them  from  the  solicitor  on  the  terms  of  their 
paying  him  50^.  more.  He  handed  them  over  to  the  clients, 
and  on  December  31,  1895,  he  gave  this  note  to  them :  "In 
consideration  of  your  handing  to  me  a  cheque  for  the  50/. 
deposited  with  you,  I  hereby  undertake  to  return  to  you  any 
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C.  A.  sum  that  may  be  found  due  from  me  on  taxation  of  my  bills 
1896  delivered."  It  was  therefore  contemplated  that  there  might 
jn  re  possibly  be  a  taxation  of  the  bills,  and  this  was  an  undertaking 
to  hand  back  any  excess  which  might  turn  out  on  the  taxation 
f^OTthj.         iiave  been  received  by  the  solicitor. 

Then  the  next  day  the  solicitor  writes  thus :  [His  Lordship 
read  the  letter  of  January  1,  1896.]  So  that  there  he  said  in 
effect,  "  I  accept  50Z.  in  full.  I  shall  then  have  received  210Z., 
and  I  accept  that  in  full  satisfaction  of  all  the  bills." 

That,  of  course,  could  not  prevent  the  clients  from  taxing  the 
bills  if  they  liked.  They  proceeded  to  obtain  an  order  of  course 
to  tax  one  bill  and  not  the  rest.  They  accepted  the  offer  which 
had  been  made,  subject  to  the  taxation  of  the  one  bill  which 
the  clients  did  not  choose  to  accept  at  the  amount  for  which  it 
was  delivered.  So,  if  acceptance  were  necessary,  there  is  suffi- 
cient acceptance  of  the  offer  made  by  the  solicitor.  The  result 
is,  that  one  bill  only  is  being  taxed,  but  all  the  bills  have  been 
paid  in  full,  subject  to  the  solicitor  having  to  repay  to  the 
clients  (this  is  the  utmost  which  can  be  said)  any  sum  which 
he  may  have  received  in  excess  of  his  just  claim.  Upon 
the  solicitor  being  paid  in  full  the  right  of  the  client  to  have 
his  deeds  handed  up  to  him  is  a  matter  of  course,  and  I  can 
see  no  impropriety,  therefore,  under  the  circumstances  of  the 
present  case,  in  the  order  being  made  in  that  form.  In  fact, 
the  clients  are  entitled  to  say  which  bill  shall  be  taxed,  and 
the  only  bill  which  they  choose  to  select  is  being  taxed.  The 
solicitor  cannot  complain  that  he  is  ordered  to  deliver  up  the 
clients'  deeds  when  something  may  be  due  to  him,  for  the  only 
question  between  the  parties  was  whether  he  had  been  exactly 
paid,  or  whether  he  had  been  overpaid.  If  anything  could  be 
found  due  to  him,  I  agree  that  it  would  be  wrong  to  obtain  an 
order  of  course  containing  a  direction  that  on  the  taxation  of 
one  bill  all  the  clients'  documents  should  be  given  up  to  him. 

But,  having  regard  to  the  question  between  the  parties  here, 
it  seems  to  me  that  the  order  of  course  was  right. 

The  present  case  is  entirely  outside  the  authorities  which 
were  cited  by  Mr.  Cordery. 

W.  L.  C. 
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The  solicitor  appealed.    The  appeal  was  heard  on  May  8, 


Cordery,  for  the  appellant.  Where  a  solicitor  is  employed 
about  several  distinct  matters,  an  order  of  course  cannot  be 
obtained  for  taxation  of  one  of  the  bills  :  In  re  Byrch.  (1)  But 
my  substantial  objection  is  that  these  bills  are  one  for  the  pur- 
poses of  the  statute,  being  bound  together  by  the  cash  account, 
and  there  cannot  be  an  order  of  course  to  tax  part  of  a  bill. 
The  only  distinction  between  this  case  and  In  re  Johnson  and 
Weatherall  (2)  is  that  the  bills  here  are  not  actually  stitched 
together. 

Beddall,  for  the  company.  Mr.  Crook's  letter  of  February  12 
shews  that  all  the  bills  except  this  one  were  agreed  to  by  the 
clients  and  paid. 

LiNDLEY  L.J.  There  are  seven  bills,  not  one.  After  the 
explanation  given  by  Mr.  Crook's  letter  of  February  12,  a 
motion  to  discharge  the  order  of  course  for  irregularity  ought 
not  to  have  been  made,  for  after  that  letter  none  of  the  other 
bills  could  be  taxed.    The  appeal  must  be  dismissed  with  costs. 

Lopes  L.J.    I  agree. 

i   Kay  L.J.   I  agree. 


1896. 


Solicitors:  B.  H.  Ward;  G.  B.  Crook. 


(1)  8  Beav.  124. 


(2)  37  Ch.  D.  433. 

H.  C.  J. 
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In  re  CLAKKE'S  DESIGN. 


1896 


[1895    C.  4056.] 


April  23,  24 ;' 


May  11.   '  Design — Begistration — Shape — Patents,  Designs,  and  Trade  Marhs  Act,  1883 


(46  &  47  Vict.  c.  57),  ss.  47,  60 — Patents,  Designs,  and  Trade  Marhs  Act, 
1888  (51  &  52  Vict.  c.  50). 

C.  registered  a  design  for  a  "  Lamp  for  electric  ligiiting,  applicable  for  its 
sliape."  It  was,  in  fact,  a  design  for  a  lamp-shade,  consisting  of  a  re- 
flecting screen  which,  had  been  commonly  used  for  gas  lights,  and  a 
ventilating  top  not  materially  differing  from  those  which  had  been  used 
before  for  gas,  except  that  a  chimney  which  was  rec^uired  for  gas  lights, 
but  not  for  electric  lights,  was  omitted ; — 

Held  (reversing  the  decision  of  North  J.),  that  what  C.  had  registered  was 
substantially  the  old  form  of  lamp-shade  with  the  omission  of  the  chimney, 
Avhich  was  useless  when  the  shade  was  to  be  applied  to  electric  lights,  and 
that  there  was  no  such  originality  or  novelty  in  the  design  as  to  make  it  a 
proper  subject  of  registration. 

This  was  an  appeal  by  Julius  Sax  &  Co.,  Limited,  from  the 
refusal  of  North  J.  to  remove  from  the  register  a  design 
registered  by  J.  F.  Clarke. 

The  certificate  of  registration  granted  by  the  comptroller 
stated  that  the  design  No.  206,870  was  in  February,  1893, 
registered  in  class  1  in  the  name  of  J.  F.  Clarke,  and  that  a 
copyright  for  five  years  was  granted  to  him,  and  that  the  claim 
under  the  heading  "  Statement  of  nature  of  design "  was 
"  Lamp  for  electric  lighting,  applicable  for  its  shape."  Two 
photographs  giving  external  and  internal  views  of  the  lamp 
were  registered. 

The  apparatus  in  question  was  intended  to  be  placed  outside 
in  front  of  a  shop,  and  to  throw  the  light  through  the  window 
upon  the  goods  displayed  in  it,  and  was,  in  fact,  a  reflector 
placed  outside  a  lamp,  the  further  side  which  was  turned 
towards  the  shop  being  not  inclosed,  but  allowing  free  passage 
of  hght.  The  interior  formed  a  reflecting  surface.  It  was 
not  in  dispute  that  this  reflecting  part  was  well  known  and  * 
commonly  used  for  gas-lamps  in  front  of  shops  before  the 
registration.  These  gas-shades  had  a  ventilating  top  not 
generally  differing  very  materially  in  form  from  that  in  the 
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registered  design,  and  a  chimney  which  projected  to  a  consider-  C.  A. 
able  height  above  the  ventilating  top.  1896 

In  1895  Clarke  commenced  an  action  against  Sax  &  Co.  for 
an  injunction  to  restrain  them  from  infringing  his  registered  ^^Sgn^ 

design,  the  alleged  infringement  being  the  supplying  a  lamp-   

shade  used  with  an  electric  light,  having  a  reflecting  part  pre- 
cisely similar  to  that  of  Clarke,  but  having  a  ventilating  top 
bearing  no  resemblance  to  his.  Clarke  moved  for  an  injunction, 
and  the  motion  came  on  to  be  heard  before  North  J.  along 
with  a  motion  by  Sax  &  Co.,  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  to  expunge  Clarke's  design  from  the  register. 

North  J.  held  that  there  was  sufficient  novelty  to  justify 
placing  the  design  on  the  register.  His  Lordship,  therefore, 
refused  the  motion  of  Sax  &  Co.  He  also  refused  the  motion 
for  injunction  on  the  ground  that  the  design  of  Sax  &  Co.  was 
not  an  infringement  of  Clarke's  design.  Sax  &  Co.  appealed 
from  the  refusal  of  their  application. 


Vernon  Smith,  Q.G.,  and  Church,  for  the  appeal.  We  ask  to 
have  this  design  taken  off  the  register.  This  case  is  governed 
by  Le  May  v.  Welch.  (1)  To  entitle  a  design  to  be  registered 
there  must  be  a  clearly  marked  and  defined  difference  between 
it  and  what  has  gone  before.  North  J.  said  that  the  lantern 
alone  was  not  novel,  but  that  the  top  was  new,  so  that  there 
was  sufficient  novelty  to  entitle  the  entirety  to  be  registered. 
But  the  registration  applies  to  the  design  as  a  whole :  John 
Harpe?'  cC-  Co.  v.  Wright  and  Butler  (2) ;  and  it  cannot  be  right 
to  register  a  design  as  new  because  a  small  part  is  added  to 
what  is  old,  and  an  omission  is  made  of  something  which  is  not 
wanted  for  the  new  purpose. 

[Kay  L.J.  referred  to  Saunders  v.  Wiel  (3),  and  Lopes  L.J. 
to  Walker  d  Co.  v.  Scott  d  Co.  (4)] 

In  questions  as  to  registration  of  design,  it  is  not  to  be  taken 
into  account  whether  the  alleged  infringement  answers  the 
same  purpose :  Hecla  Foundry  Co.  v.  Walker,  Hunter  dc  Co.  (5), 

(1)  28  Ch.  D.  24.  (3)  [1893]  1  Q.  B.  470. 

(2)  [1896]  1  Ch.  142.  (4)  9  Eep.  Pat.  Cas.  482. 

(5)  14  App.  Cas.  550. 


40 


CHANCEEY  DIVISION. 


[1896]; 


C.  A.  the  statute  having  no  reference  to  utility ;  but  there  must  be 
1896  something  novel  or  original :  Hothersall  v.  Moore  (1)  The  bulk 
jnre  ^^iis  design  is  old,  and  the  ventilating  top,  which  is  new, 

Desig?    differs  very  little  from  some  in  use  before. 

  [Lopes  L.J.    Can  an  obvious  combination  of  old  things  be- 

registered  as  a  new  design  ?] 

Malins  V.-C.  held  it  could  not :  Lazarus  v.  Charles.  (2) 
[Moody  V.  Tree  (3)  was  referred  to.] 

If  this  judgment  stands,  it  will  enable  dishonest  traders  to  lay 
traps  for  honest  ones ;  for  the  combination  as  a  whole  is  pro- 
tected, and  an  article  similar  in  appearance  to  the  whole  will 
be  an  infringement,  though  it  may  not  contain  the  only  point 
in  which  this  design  has  any  degree  of  novelty :  Holdsworth 
V.  M'Crea.  (4) 

Sicinfen  Eady^  Q-C,  and  K.  G.  Metcalfe,  for  Clarke.  In  Hecla 
Foundry  Co.  v.  Walker y  Hunter  d  Co.  (5)  the  fire-door  was  regis- 
tered, and  the  registration  was  supported,  though  there  was- 
nothing  new  but  the  moulding,  and  the  observations  of 
Lindley  L.J.  in  Saunders  v.  Wiel  (6)  go  on  the  same  lines. 

[Kay  L.J.  If  you  put  a  knob  of  new  design  on  a  tea-pot,, 
can  you  register  the  whole  tea-pot  ?] 

Yes ;  but  what  is  it  that  is  protected  ?  The  tea-pot  as  thus- 
ornamented.  .You  do  not  protect  every  separate  part :  anybody 
may  make  the  article  if  he  does  not  pirate  the  new  part  which 
has  been  introduced.  There  may  be  a  new  design  by  a  com- 
bination of  old  parts:  Sherwood  v.  Decorative  Art  Tile  Co.  (7) 
In  John  Harper  &  Co.  v.  Wright  and  Butler  (8)  it  was  argued 
that  the  claim  of  the  plaintiffs  in  that  case  must  be  confined 
to  details,  and  that  the  details  in  the  articles  of  the  plaintiffs 
and  the  defendants  were  essentially  different ;  but  Lord 
Herschell  (9)  shewed  that  the  designs  might  be  the  same 
though  the  details  differed. 

[Lopes  L.J.    Here  you  have  claimed  the  whole  design.] 

(1)  9  Rep.  Pat.  Gas.  27.  (5)  14  App.  Gas.  550. 

(2)  L.  E.  16  Eq.  117.  (6)  [1893]  1  Q.  B.  470. 

(3)  9  Rep.  Pat.  Gas.  333.  (7)  4  Rep.  Pat.  Gas.  207. 

(4)  L.  R.  2  H.  L.  380.  (8)  [1896]  1  Gh.  142. 

(9)  [1896]  1  Gh.  148. 
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There  is  no  provision  in  the  Act  as  to  registration  of  designs 
similar  to  the  provisions  as  to  patents  which  enables  the 
inventor  to  say  that  he  does  not  claim  particular  parts.  Hein- 
riclis  V.  Bastendorff  (1)  shews  that  a  combination  of  old  parts 
may  be  registered  as  a  whole.  If  this  appeal  be  allowed  it  will 
be  impossible  ever  to  register  a  design  composed  of  new  and 
old  parts. 

Vernoji  Smithy  Q.C.,  in  reply.  Clarke  in  his  action  sought 
to  restrain  us  from  using  a  lamp-shade  the  upper  part  of  which 
is  utterly  unlike  his ;  so  it  is  plain  that  he  intended  to  claim  the 
whole  design,  and  every  part  of  it.  Not  a  single  authority  has 
been  cited  which  takes  this  case  out  oi  Le  May  v.  Welch.  (2) 

Cur.  adv.  vult. 

May  11.  LiNDLEY  L.J.  This  is  an  appeal  from  the  refusal 
of  North  J.  to  expunge  from  the  Register  of  Designs  a  design 
for  the  shape  of  an  electric  lamp.  [His  Lordship  read  the 
certificate  of  registration.]  The  design  being  on  the  register,  it 
is  for  those  who  dispute  the  propriety  of  its  registration  to 
make  out  their  case,  and  the  applicant  here  maintains  that  at 
the  date  of  registration  this  design  was  not  new  or  original,  and 
was  well  known  in  the  United  Kingdom.  The  question  is 
whether  this  is  proved.  Before  alluding  to  the  evidence  it  is 
necessary  to  examine  the  statute  which  relates  to  the  registra- 
tion of  designs.  The  Patents,  Designs,  and  Trade  Marks  Act, 
1883,  repealed  and  amended  the  previous  statutes  relating  to 
copyright  in  designs,  and  replaced  them  by  a  series  of  enact- 
ments contained  in  Parts  III.  and  V.  of  that  Act.  These 
enactments,  amended  by  another  Act  passed  in  1888  (51  &  52 
Vict.  c.  50),  are  those  which  have  to  be  considered.  The 
sections  which  are  material  on  the  present  occasion  are 
contained  in  the  Act  of  1883,  and  are  ss.  47,  registration  ; 
50,  copyright;  52  and  53,  inspection  and  information;  55, 
register ;  58,  infringement ;  60,  definition ;  90,  rectification  of 
register.  Rules  were  made  in  1890  and  1893  for  carrying  the 
Act  into  effect.    These  provide  rules  and  forms  for  applications 

(1)  10  Kep.  Pat.  Cas.  160.  (2)  28  Ch.  D.  24. 
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for  registration  and  a  classification  of  goods.  The  important 
rules  are  4,  5,  9,  12,  and  15.  The  applicant  for  registration 
mnst  state  the  nature  of  his  design,  and  whether  it  is  applicable 
for  pattern  or  shape.  (See  rule  9  and  Form  E.)  Ornament  is 
not  mentioned  in  the  rule  nor  in  the  form,  although  it  is 
alluded  to  in  s.  60  of  the  Act.  There  is  no  provision  for  notice 
to  the  public  of  an  application  to  register,  and  no  opportunity 
is  given  for  any  opposition  by  the  public  to  the  registration. 
The  comptroller,  however,  has  considerable  discretion  in  the 
matter  (s.  47)  and  he  can  refuse  the  application ;  but  in  that 
case  he  must  give  notice  to  the  applicant  and  hear  what  he  has 
to  say  (s.  94  and  rules  12  and  13),  and  the  applicant  can  appeal 
from  the  comptroller's  decision  to  the  Board  of  Trade  (s.  47, 
sub-s.  6  and  rules  15-19).  There  is  no  appeal  from  the  decision 
of  the  Board  of  Trade.  Moreover,  the  register  of  a  design  is 
not  open  to  public  inspection  until  the  copyright  in  it  has 
expired.  (See  s.  52,  modified  by  the  Act  of  1888,  s.  6.)  It  is 
obvious  that  this  procedure  enables  any  one  to  register  anything 
which  he  calls  a  design  and  which  the  comptroller  may  pass. 
It  is  also  obvious  that,  however  vigilant  the  comptroller  may 
be,  he  is  very  likely  to  pass  something  which  may  in  fact  be 
neither  new  nor  original,  or  something  which  may  have  been 
previously  published  in  the  United  Kingdom.  The  only  pro- 
tection afforded,  to  the  public  against  an  abuse  of  the  Act  and 
the  acquisition  of  mischievous  monopolies  for  designs  which 
are  neither  new  nor  original,  but  which  have  escaped  the 
vigilance  of  the  comptroller  and  been  improperly  registered,  is 
the  protection  of  a  Court  when  its  aid  is  invoked  by  the 
registered  owner  of  the  design  against  an  alleged  infringer,  or 
by  a  person  aggrieved  who  applies  (under  s.  90  of  the  Act)  to 
expunge  a  registered  design  from  the  register. 

In  this  case  the  Court  is  applied  to  for  an  order  to  expunge  a 
registered  design  from  the  register  on  the  ground  that  it  ought 
never  to  have  been  registered.  The  Court,  therefore,  has  to 
ascertain,  first,  whether  the  so-called  design  is  a  design  within 
the  meaning  of  the  Act  of  Parliament;  and,  secondly,  to 
ascertain  whether  it  was  new  or  original  when  registered  and 
had  not  been  previously  published  in  the  United  Kingdom. 
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The  Act  contains  a  section  (s.  60)  which  says  what  a  design 
means ;  but  unfortunately  the  section  says  that  a  design  means 
a  design  ;  the  words  are,  "  '  design  '  means  any  design  apphcable 
to  any  article  of  manufacture  ....  whether  the  design  is  appli- 
cable for  the  pattern,  or  for  the  shape  or  configuration,  or  for   

^  .  Lindley  L.J. 

the  ornament  thereof."  The  word  "design,"  therefore,  must  \  — ;— 
be  taken  to  be  used  in  its  ordinary  signification  of  something  \ 
marked  out — a  plan  or  representation  of  something.  The  sub- 
sequent words,  however,  shew  that  this  Act  does  not  extend  to 
all  designs,  but  only  to  such  as  are  apphcable  to  some  article  of  \ 
manufacture.  This  is  made  still  plainer  by  s.  58,  which  relates 
to  infringement  of  the  copyright  conferred  by  the  Act.  This 
Act  does  not  prohibit  the  multiplication  of  copies  of  drawings, 
engravings,  photographs,  or  pictures.  Copyright  in  them  is 
governed  by  a  different  statute.  This  Act  is  confined  to  designs 
applicable  to  manufactured  articles,  and  to  the  application  of 
such  designs  to  such  articles.  Again,  the  Act  does  not  apply  to 
the  things  to  which  a  design  is  applied  ;  the  Act  applies  to  the 
design  applied  to  them.  The  distinction  is  obvious  enough 
when  the  design  is  for  a  pattern  or  ornament ;  but  when,  as  in 
this  case,  the  design  is  for  the  shape  of  a  thing,  the  distinction 
is  reduced  to  the  difference  between  the  shape  of  a  thing  and  a 
thing  of  that  shape.  A  design  applicable  to  a  thing  for  its 
shape  can  only  be  applied  to  a  thing  by  making  it  in  that  shape. 
A  design  for  the  shape  of  something  is  what  is  meant  by  s.  60 
when  shape  is  in  question,  and  a  registered  design  for  a  shape 
of  a  thing  is  infringed  if  that  thing  is  made  in  the  shape  shewn 
by  the  registered  design  (see  s.  58).  This  construction  of  the 
Act  is  illustrated  by  Bogers  v.  Driver  (1) — the  ventilating  brick 
case — and  by  Walker,  Himter  &  Co.  v.  Falkirk  Iron  Co,  (2)  and 
Hecla  Foundry  Co.  v.  Walker,  Hunter  d  Co.  (3) — the  moulded 
furnace-door  case.  The  statute  applies  to  all  such  designs  as 
are  within  it,  whether  they  add  to  the  utility  of  the  articles  to 
which  they  are  applied  or  whether  they  do  not.  The  question 
of  utility  is  wholly  immaterial  in  considering  this  Act  of  Parlia- 
ment.   This  is  plain  from  its  language,  and  was  distinctly 

(1)  16  Q.  B.  102.  (2)  4  Rep.  Pat.  Cas.  390. 

(3)  14  App.  Cas.  550. 
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pointed  out  in  the  two  cases  last  referred  to.  The  design 
registered  in  this  case  is  a  design  for  the  shape  of  a  lamp  for 
electric  lighting,  and,  so  far  as  the  word  "  design  "  is  concerned, 
what  is  registered  is  within  the  meaning  of  that  word  as  used 
in  the  Act  of  1883. 

I  pass  now  to  the  shape  for  which  the  design  is  appHcable, 
and  to  the  inquiry  whether  at  the  date  of  its  registration  such 
shape  was  new  or  original  and  not  previously  published  in  the 
United  Kingdom.  It  is  not  easy  to  determine  what  distinction, 
if  any,  is  intended  to  be  drawn  between  novelty  and  originality  ; 
but  if  there  is  any  difference  the  design  need  not  be  both  new 
and  original.  The  Act  applies  to  designs  which  are  new  or 
original  provided  they  have  not  been  previously  published  in 
the  United  Kingdom.  In  considering  the  novelty  or  originality 
of  a  design  it  must  always  be  borne  in  mind  that  the  applica- 
bility of  the  design  to  manufactured  articles  is  the  matter 
which  has  to  be  determined.  This  was  pointed  out  in  Saunders 
V.  Wiel  (1),  the  Abbey  spoon-handle  case.  From  the  wording 
of  ss.  47,  58,  and  60,  it  might  be  thought  that  if  a  design  had 
never  been  applied  to  articles  comprised  in  one  of  the  classes  of 
goods  into  which  manufactured  articles  are  divided  for  the  pur- 
poses of  the  Act,  such  design  might  be  protected  for  that  class 
even  if  it  had  been  previously  applied  to  goods  of  a  different 
class.  But  it  has  been  decided  that  if  a  design  is  really  old  in 
its  application  to  some  manufactured  article  its  application  to 
a  new  substance  will  not  necessarily  entitle  it  to  protection, 
although  such  substance  may  not  fall  within  the  class  to'  which 
the  first  article  belongs.  In  In  re  Bach's  Design  (2),  a  lamp- 
shade in  the  shape  of  a  rose,  but  made  in  linen,  was  registered 
for  goods  in  class  12.  It  was  held  that  a  lamp-shade  of  the 
same  shape,  but  made  in  china,  and  which  had  been  registered 
for  goods  in  class  14,  was  not  entitled  to  protection,  and  it  was 
removed  from  the  register  accordingly.  Although  the  sub- 
stances were  dissimilar  the  shape  was  the  same,  and  the  articles 
having  that  shape  were  both  lamp-shades — that  is,  they  were 
both  of  the  same  kind  and  used  for  the  same  purpose.  Again, 
in  In  re  Bead  and  GreswelVs  Design  (3),  a  lamp-shade  made  of 

(1)  [1893]  1  Q.  B.  470.  (2)  42  Ch.  D.  661.         (3)  42  Ch.  D.  260. 
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paper,  shaped  like  a  chrysanthemum,  was  registered  in  class  5,      0.  A. 
and  a  similar  design  for  a  lamp-shade  of  the  same  shape  was  1896 
expunged  from  the  register,  although  it  was  registered  for 
goods  in  class  12  and  was  made  of  linen  and  paper.    In  this  ^J^^gj^J 
last  case  Chitty  J.  (1)  said  that,     to  be  capable  of  being  Lindi^i 

registered  a  design  must  be  '  new  or  original '  in  fact,  and  not,   

as  is  suggested,  '  new  or  original '  as  to  some  particular  class  of 
goods.  It  cannot  be  said  to  be  new  and  original  if  it  is  already 
being  applied  to  articles  of  an  analogous  character."  The 
learned  judge  was  obviously  referring  to  the  classes  of  goods 
mentioned  in  the  schedule  to  the  Designs  Eules,  and  the  words 
referring  to  articles  of  an  analogous  nature  shew  that  the 
learned  judge  did  not  intend  by  the  words  "  new  or  original  in 
fact "  to  decide  that  a  design  must  be  new  or  original  in  the 
sense  of  never  having  been  seen  before  as  applied  to  any  article 
whatever.  In  Walker,  Hunter  d-  Co.  v.  Falkirk  Iron  Co.  (2), 
and  Hecla  Foundry  Co.  v.  Walker,  JIunter  d-  Co.  (3),  a  design  for 
the  shape  of  an  iron  furnace-door  was  protected,  although 
wooden  doors  of  the  same  shape  for  sideboards  and  other  articles 
of  furniture  were  old.  The  things  shaped  were  for  such  different 
purposes  and  their  uses  were  so  dissimilar  that  the  design  for 
one  of  such  things  was  held  to  be  new  or  original,  although  it 
was  old  for  the  other.  What  then  is  the  test  to  be  applied  to 
a  case  such  as  that  before  us  ?  The  design  must  be  new  or 
original  with  reference  to  the  kind  of  article  for  which  it  is 
registered,  meaning  by  kind  of  article,  not  the  class  of  article 
mentioned  in  the  schedule  to  the  rules,  but  the  kind  of  article 
having  regard  to  its  general  character  and  use.  A  design  may 
be  new  for  a  coal-scuttle,  but  not  for  a  bonnet.  On  the  other 
hand,  a  design  for  a  shade  of  a  gas-lamp  can  hardly  be  new  if  it 
was  old  for  an  oil-lamp.  In  the  present  case  the  design  regis- 
tered is  for  the  shape  of  an  electric  lamp,  or,  rather,  of  the  shade 
for  an  electric  light.  It  follows  from  what  has  been  stated 
above  that  the  shape  may  be  new  or  original  in  its  application 
to  electric  lamps,  which  are  modern  inventions,  and  yet  be 
neither  new  nor  original  in  its  application  to  gas  or  oil  lamps. 

(1)  42  Ch.  D.  262.  (2)  4  Eep.  Pat.  Cas.  390. 

(3)  14  App.  Cas.  550. 
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If  when  registered  the  design  was  not  new  or  original  for  all 
lamps,  if  the  shape  was  common  for  such  lamps  as  were  used 
before  electric  lighting  was  invented,  the  design  is  one  to  which 
the  Act  does  not  apply,  and  the  design  ought  to  be  expunged. 
Electric  lighting  being  new,  every  lamp  or  lamp-shade  adapted 
to  it  for  the  first  time  may  be  said  to  be  new  or  original  if 
attention  is  paid  only  to  its  application  to  the  new  method  of 
lighting.  But  it  is  absurd  to  suppose  that  the  application  of  an 
old  shaped  lamp  or  shade  to  an  electric  light  could  be  protected 
under  this  Act.  There  must  be  some  novelty  or  originality  in 
the  shape  as  applied  to  sources  of  light  in  order  that  a  design 
for  the  shape  of  a  lamp  can  be  protected.  How,  then,  does  this 
case  stand  ?  On  the  one  side  it  is  contended  that  there  is 
nothing  new  or  original  in  this  design  for  the  shape  of  lamps  ;  on 
the  other  it  is  contended  that  this  particular  shape  of  lamp  has 
never  been  seen  before.  The  truth  must  be  ascertained  by 
looking  at  the  shape  of  this  particular  design  and  by  comparing 
it  with  the  shapes  of  lamps  or  shades  previously  known.  This 
method  of  determining  such  a  question  is  not  only  dictated  by 
good  sense,  but  is  warranted  by  decided  cases :  see  Hecla 
Foundry  Co.  v.  Walkery  Hunter  d  Co.  (1) 

Applying  this  method  to  the  present  case,  using  my  own  eyes 
and  attending  to  the  evidence  adduced  on  both  sides,  the  con- 
clusion at  which  I  have  arrived  is  that  the  design  registered  is 
nothing  more  nor  less  than  an  old  and  well  known  lamp  or  lamp- 
shade, with  the  omission  of  a  part  which  was  wanted  for  gas 
or  oil  burners,  but  which  is  useless  for  an  electric  light.  The 
old  shape  of  lamp  or  lamp-shade  consisted,  (1.)  of  a  reflecting 
screen  of  the  same  shape  as  the  reflecting  screen  in  the 
registered  design ;  (2.)  of  a  ventilating  top  differing  in  no 
substantial  particular  from  the  ventilating  top  in  the  registered 
design ;  (3.)  of  a  chimney  on  the  ventilating  top,  and  which 
chimney  is  omitted  from  the  registered  design,  not  being 
wanted.  The  omission  of  the  chimney  rendered  it  necessary 
to  cover  in  the  ventilating  top ;  but  that  did  not  really  alter 
the  shape  of  the  lamp  or  lamp-shade.  Mr.  Clarke  has  adapted 
a  well  known  lamp  or  lamp-shade  to  electric  lighting ;  but  the 
(1)  14  App.  Cas.  550. 
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shape  is  the  old  shape,  with  the  omission  of  a  useless  appendage. 
I  have  no  doubt  that  a  combination  of  old  shapes  may  result  in 
a  new  or  original  design  for  shape  ;  and  if  that  is  the  result, 
such  design  will  be  protected  if  registered  under  the  Act.  Nor 
do  I  say  that  even  the  omission  of  something  from  an  old  shape 
may  not  result  in  a  new  or  original  shape  which  may  be 
protected.  But  when,  as  here,  the  old  shape  of  an  article 
well  known  in  the  United  Kingdom  consists  of  three  parts 
placed  one  over  the  other,  and  the  new  shape  is  exactly  like 
the  old  shape,  except  that  the  useless  upper  part  is  omitted, 
I  cannot  say  that  the  shape  of  what  is  left  is  new  or  original, 
or  that  the  residuary  shape  has  not  been  previously  published. 
Where  a  design  is  composed  of  old  parts  and  is  registered,  the 
design  as  one  whole  is  what  is  protected,  not  the  design  for 
some  or  one  of  the  component  parts  taken  separately  from  any 
of  the  others,  and  it  is  not  necessary  to  distinguish  what  is  old 
from  what  is  new:  Holdsworth  v.  M'Grea.  (1)  In  this  case, 
therefore,  the  design  must  be  treated  as  a  design  for  the  shape 
of  the  screen  or  reflector  and  the  ventilator  above  as  one  thing, 
and  the  design  for  the  shape  of  either  without  the  other  is  not 
what  is  registered.  But,  treating  the  design  as  a  design  for 
the  shape  of  the  two  parts  in  combination,  the  view  which  I 
take  of  the  evidence  brings  this  case  within  the  principle 
explained  by  this  Court  in  Le  May  v.  Welch.  (2)  There  is 
nothing  really  new  or  original  in  the  shape  of  the  kind  of  article 
to  which  the  registered  design  is  made  applicable.  Sugg's 
affidavit,  on  which  so  much  reliance  was  placed,  only  comes  to 
this — that  the  design  is  new  for  electric  lamps  ;  but  that  alone 
is  not  sufficient,  as  already  pointed  out.  Mr.  Sugg  himself 
admits  that  lamps  like  this,  but  with  a  chimney,  were  well 
known  before.  He,  however,  is  of  opinion  that  the  omission  of 
the  chimney  makes  the  rest  of  the  design  new.  I  cannot  take 
this  view ;  if  it  were  correct,  this  design  could  be  properly 
registered  for  old-fashioned  lamps,  which,  in  my  opinion,  it 
clearly  could  not.  I  have  come  to  the  conclusion  that  this 
design,  being  for  shape,  and  shape  only,  though  new  in  its 
application  to  electric  lamps,  was  old  in  its  application  to  other 
(1)  L.  R.  2  H.  L.  380.  (2)  28  Ch.  D.  24,  35. 
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1896       must  be  allowed,  with  costs  here  and  below,  and  an  order  must 

In  re      be  made  to  remove  the  design  from  the  register. 
Clarke's 
Design. 

  Lopes  L.J.  The  applicant  seeks  to  expunge  from  the  Eegister 

of  Designs  a  certain  design  registered  by  the  respondent, 
J.  F.  Clarke.  It  was  a  design  for  the  shape  of  an  electric 
lamp  or  lamp-shade,  and  North  J.  refused  the  application 

The  question  in  controversy  is  whether  this  shape  is  new  or 
original.  The  term  design  "  is  defined  in  s.  60  of  the  Act  to 
mean  any  design  applicable  to  any  article  of  manufacture. 
[His  Lordship  read  the  section.] 

A  design  within  the  Act  may  be  some  ornament  printed  or 
produced  on  the  flat,  such  as  woven  or  printed  designs  in  textile 
fabrics,  paper-hangings,  floor-cloths,  or  the  like ;  or  patterns  or 
designs,  etched  or  stamped,  or  cast  or  embossed,  or  cut  or 
otherwise  produced  on  metallic  articles,  or  glass  or  plastic 
material,  or  furniture  or  tiles,  or  worked  or  woven  as  in  lace ;  or 
it  may  be  for  artistic  or  beautiful  shape  or  configuration,  as  in  a 
lamp-stand  or  lamp-shade,  or  iron-railing  or  gate ;  or  for  shape 
in  which  no  appeal  is  made  to  a  sense  of  beauty,  as  in  a  new 
shape  or  configuration  of  a  grate-door  or  oil-can  or  cravat ;  or 
the  design  may  contain  two  or  all  of  the  foregoing  elements — 
that  is,  ornament,  pattern,  shape,  and  configuration. 

The  section  says  nothing  about  utility — utility  is  immaterial. 
It  is  the  design  and  the  design  alone  that  is  protected.  The 
Court  must  find  the  reasons  for  registration  apparent  to  the 
eye.  The  design  will  liot  be  the  less  protected  if  it  is  useful ; 
but  usefulness  is  not  an  element  to  be  considered.  It  is 
essential,  however,  that  the  design  should  be  new  or  original. 
The  design  at  the  date  of  application  for  registration  must  be 

a  new  or  original  design  not  previously  published  in  the 
United  Kingdom."  A  new  combination  of  two  or  more  old 
patterns  or  designs  may  form  good  subject-matter  for  registra- 
tion as  a  new  or  original  design;  but  the  combination  must 
not  be  obvious,  and  must  result  in  something  new  or  original 
as  a  whole,  whether  it  be  an  ornament,  pattern,  shape,  or  con- 
figuration. 
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Here  it  is  sought  to  register  the  whole  lamp  or  lamp-shade,      C.  A. 
all  of  which  is  admittedly  old  in  shape,  except  the  kind  of  boss  1896 
at  the  top.    It  is  not  sought  to  register  the  application  of  the      ja  re 
new  shape  of  the  boss  to  the  old  lamp  or  lamp-shade  by  itself :  ^pesign^ 
that  would  not  answer  the  purpose  of  the  respondent.    Such    ^o^^  j 

registration  has  been  offered  to  him,  and  he  has  refused  it.   

What  the  respondent  wants  is  a  monopoly  for  the  whole  lamp 
or  lamp-shade — a  privilege  to  which  he  is  not  entitled. 

The  case  oi  Le  May  v.  Welch  (1)  is  very  like  the  present 
case.  There  the  Court  had  to  consider  a  registered  design  of  a 
collar  containing  three  characteristics  which  it  was  admitted  had 
separately  appeared  in  collars  prior  to  the  date  of  the  plaintiff's 
registration.  The  combination  was  considered  too  narrow  or 
trifling  to  constitute  a  new  design.  In  the  Court  of  Appeal 
Bowen  L.J.  said  (2) :  "  There  must  be  not  a  mere  novelty  of 
outline,  but  a  substantial  novelty  in  the  design,  having  regard 
to  the  nature  of  the  article."  It  is  not  every  mere  difference 
of  cut,  every  change  of  outline,  every  change  of  length,  or 
breadth,  or  configuration,  in  a  simple  and  most  familiar  article 
of  dress  like  this,  which  constitutes  novelty  of  design." 

Those  words  seem  singularly  applicable  to  this  case.  What 
is  it  the  respondent  seeks  to  register  ?  It  is  a  design  which  is 
simply  the  design  of  an  old  and  well  known  lamp  or  lamp-shade, 
with  the  omission  of  a  chimney,  which  was  necessary  where 
the  lamp  was  used  with  gas  or  oil,  but  is  not  required  where 
used  with  electric  light,  and  a  substitute  of  the  boss  for  the 
chimney ;  but  the  shape  of  the  apparatus  is  not  materially 
altered.  Put  the  two  lamps  or  lamp-shades  side  by  side,  apply 
the  test  of  the  eye  to  them,  and  the  only  difference  is  the 
curtailment  of  the  chimney  in  the  respondent's  lamp  or  lamp- 
shade, effecting  no  substantial  change  in  the  shape  of  the  entire 
apparatus.  You  cannot,  by  adding  that  to  or  omitting  that 
from  the  shape  of  a  thing  which  is  immaterial  and  does  not 
substantially  alter  its  shape,  make  that  novel  in  shape  which 
otherwise  would  not  be  novel.  Here  it  is  the  old  shape  with 
the  omission  of  an  immaterial  and  useless  part  of  it. 

I  cannot,  therefore,  hold  that  there  is  anything  so  new  or 

(1)  28  Ch.  D.  24.  (2)  28  Ch.  D.  34. 
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C.A.  original  in  the  respondent's  lamp  or  lamp-shade  as  entitles  him 
1896  to  protection.  So  to  hold  would  be,  using  the  words  of 
In  re  Boweu  L.J.  iTiLe  May  v.  Welch  (1),  "  to  paralyze  industry  and 
^Design^  to  make  the  Patents,  Designs,  and  Trade  Marks  Act  a  trap  to 
  catch  honest  traders." 

Kay  L.J.  This  appeal  asks  the  Court  to  expunge  from  the 
Eegister  of  Designs  a  certain  design  registered  by  the  respondent, 
J.  F.  Clarke.  It  raises  a  very  important  question  as  to  the 
meaning  and  effect  of  the  Act  of  1883. 

The  main  objects  of  the  statute  are,  first,  to  give  five  years' 
protection  to  a  new  or  original  design ;  and,  secfondly,  to  give 
information  by  the  register  what  is  the  design  so  protected  to 
any  person  who  has  obtained  leave  to  inspect  under  s.  52. 

Sect.  47  enables  the  comptroller  to  register  *Vany  new  or 
original  design  "  ;  s.  60  defines  "  design  "  to  mean  any  design 
applicable  to  any  article  of  manufacture  ....  whether  the 
design  is  applicable  for  the  pattern,  or  for  the  shape  or  configu- 
ration, or  for  the  ornament  thereof." 

The  respondent,  Clarke,  has  registered  a  design  applicable 
for  the  shape  or  configuration  of  an  outside  reflector  for 
shop-windows  and  the  like.  A  photograph  of  the  reflector  is 
registered.  It  consists  of  an  ordinary  form  of  reflector 
of  the  form  which  is  familiar  to  Londoners,  like  the  glasses 
used  by  gardeners  to  protect  plants  against  cold,  with  one 
side  open. 

A  number  of  flat,  narrow  glass  sides  are  arranged  in  a  perpen- 
dicular position  round  a  circle,  which  is  covered  by  a  tent- 
shaped  top.  About  a  third  of  the  side  which  is  to  be  next  to 
the  window  is  left  open  without  glass  or  anything.  The  inside 
is  fitted  with  reflectors,  which  do  not  affect  the  outside  shape. 
The  glass  of  the  side,  where  there  is  any,  is  made  opaque. 
So  far  the  design  is  old,  and  could  not  be  registered.  Various 
modes  of  using  this  reflector  have  been  exhibited.  When  used 
for  what  is  called  an  incandescent  gas-lamp,  the  lamp  is  placed 
in  the  shape  of  a  tall  cylinder  on  the  top  of  the  reflector,  the 
glass  of  the  lamp  protruding  downwards  within  the  reflector. 
,     .  (1)  28  Ch.  D.  34. 
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All  the  lamps  shewn  have  some  kind  of  cylinder  erected  on  the  C.  A. 
top  of  the  reflector.  1896 

Clarke  has  copied  the  shape  of  the  old  reflector  exactly.  He  jn  re 
has  put  on  the  top  of  it  a  boss,  shaped  like  a  mushroom,  with  ^pesign^ 
a  thick  stem  about  four  inches  high,  which  does  not  differ 
materially  from  the  shape  of  the  lower  part  of  the  old  cylinder. 
This  is  the  only  novelty  of  shape  which  he  has  designed.  But 
he  has  registered,  not  the  boss,  nor  the  application  of  the  boss 
to  the  old  shape  of  reflector,  but  he  has  registered  the  shape  of 
the  whole  apparatus,  including  the  old  reflector,  to  which  he 
has  no  right  whatever.  He  has  disclosed  his  object  in  doing 
this  in  an  unmistakable  way.  He  recently  brought  an  action 
against  the  present  applicants  for  an  injunction  to  restrain 
them  from  making  a  reflector  in  the  old  well  known  shape, 
with  a  top  utterly  unlike  the  boss  used  by  him.  Of  course  he 
failed,  and  the  action  was  dismissed.  But  the  attempt  shews 
that  his  intention  is  to  obtain  a  monopoly  if  he  can,  not  only 
for  the  boss,  which  is  the  only  thing  about  his  reflector  which 
has  any  novelty,  but  for  the  old  shape  of  reflector,  to  which  he 
has  no  right  in  the  world.  His  counsel  were  asked  during  the 
argument  whether  Clarke  woi^ld  be  content  with  a  registration 
of  the  boss  as  applied  to  the  old  shape  of  reflector.  Of  course, 
he  answered  "No." 

Now,  is  this  a  proper  registration  of  a  new  or  original  design 
within  the  meaning  of  the  Act  of  Parliament  ?  The  respondent 
says  it  is,  because  his  boss  with  the  old  reflector  is  a  new  com- 
bination, and  that  the  shape  of  the  whole  apparatus  is  so 
modified  by  the  addition  that  he  has  a  right  to  register  the 
whole  as  a  new  shape.  It  is  easy  to  put  cases  which  would 
reduce  that  argument  to  an  absurdity.  If  a  man  invented  an 
artistic  knob  to  a  tea-pot  of  well  known  shape,  it  would  be  im- 
possible for  him  to  maintain  a  right  to  register  the  shape  of  the 
whole  tea-pot.  Or,  to  take  a  nearer  instance,  if  the  shape  of 
the  stove,  which  was  the  subject  of  the  litigation  in  John  Harper 
d  Co,  V.  Wright  and  Butler  (1),  had  been  altogether  old,  and  the 
only  novelty  was  the  addition  on  the  top  of  a  vase  or  other  orna- 
mental design /I  should  think  it  a  misuse  of  the  Act  to  register 
(1)  flSOG]  1  Ch.  142. 
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C.  A.      the  shape  of  the  whole  stove.    It  is  argued  that  it  must  be  in 
1896       every  case  a  question  of  degree  ;  and  I  am  inchned  to  agree  thus 
Xn  re      f^r  with  that  argument,  that  there  may  be  cases  in  which  the 
Design  ^    combination  of  two  or  more  old  designs  might  produce  a  design 
altogether  novel ;  but,  in  my  opinion,  the  test  of  degree  is 
entirely  against  the  respondent  in  this  case.    There  is  no  more 
alteration  of  the  shape  of  the  old  reflector  by  the  addition  of 
this  boss  than  there  is  an  alteration  in  the  shape  of  a  man  when 
he  puts  on  a  hat. 

Therefore,  in  my  opinion,  the  respondent  has  not  in  this 
case  complied  with  the  first  requisite  of  the  Act  by  registering 
his  invention  or  new  design.  He  has  purposely  registered  the 
main  portion  of  the  reflector,  which  was  not  his  design.  The 
only  thing  which  he  could  have  registered  as  his  design,  in  my 
opinion,  was  the  application  of  the  new  shape  of  his  boss  to  the 
old  reflector.  This  he  admits  would  be  of  no  use  to  him,  and 
we  are  not  asked  to  vary  the  register,  which  under  s.  90  we 
might  have  power  to  do.  On  this  ground  alone  I  think  this 
registration  should  be  expunged. 

In  Holdsivorth  v.  M'Crea  (1)  Lord  Cran worth  intimated  an 
opinion  that  it  was  not  intended  in  the  case  of  a  design  "  to 
require  all  the  same  nicety  and  accuracy  which  is  required  in 
the  specification  of  a  patent " ;  and  Lord  Westbury  agreed  in 
this,  and  it  was  held  that  when  a  design  for  a  pattern  was 
registered  without  any  verbal  description,  such  a  registration 
was  a  claim  to  the  whole  design,  and  would  not  be  infringed 
by  taking  part  of  it  only.  But  in  M'Crea  v.  Holdsworth  (2) 
Lord  Hatherley  L.C.  held  that  this  decision  did  not  mean  that 
a  colourable  alteration  would  be  permitted  when  the  design  was 
substantially  copied ;  and  that  case  was  cited  with  approval  in 
Le  May  v.  Welch  (3),  in  which  Bowen  L.J.  said  that  not  every 
change  of  outline  constitutes  novelty  of  design.  "  There  must 
be,"  he  says,  "not  a  mere  novelty  of  outline,  but  a  substantial 
novelty  in  the  design  having  regard  to  the  nature  of  the 
article." 

But  when  one  considers  what  I  have  called  the  second  object 

(1)  L.  R.  2  H.  L.  380.  (2)  L.  R.  6  Ch.  418. 

(3)  28  Ch.  D.  24. 
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of  the  registration,  namely,  to  give  information  to  the  public,  C.A. 
who  by  s.  88  have  free  liberty  of  inspecting  the  register  subject  1896 

...  ....  >-*-v^ 

to  obtaining  permission  und^er  s.  52,  the  irregularity  of  this  regis-  jn 
tration  seems  to  me  more  striking.   How  could  any  one  discover    ^^g^j^^  ' 
from  this  registration  that  the  only  novelty  of  this  reflector  was 

the  boss  on  the  top  of  it  ?    Who  could  know  from  the  register   

that  he  was  at  liberty  to  copy  the  whole  thing  exactly  except 
that  boss?  When  a  design  is  on  the  register  not  only  may 
no  one  copy  the  whole  of  it,  but  no  one  could  take  the  sub- 
stantial portion  of  it  with  only  a  colourable  alteration,  without 
danger  of  being  restrained  by  injunction.  The  substantial  part 
of  that  which  the  respondent  has  registered  is  unquestionably 
the  main  body  of  the  reflector.  The  effect,  and  I  cannot  help 
thinking  the  object,  of  this  registration,  was  to  obtain  a  mono- 
poly not  only  in  the  boss  as  applied  to  the  old  reflector,  but  to 
get  a  monopoly  in  the  reflector  itself. 

In  my  opinion,  the  registration  is  an  abuse  of  the  Act.  If 
the  comptroller  had  had  before  him  the  evidence  which  is  now 
before  this  Court,  he  would  probably  have  refused  the  applica- 
tion. I  think  it  would  have  been  his  duty  to  do  so.  I  think 
that  this  design,  as  entered,  should  be  expunged. 


Solicitors:  Walter  B.  Stijer ;  H.  S.  Sug  den. 
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c.A.        POWELL  V.  BIEMINaHAM  VINEGAE  BEEWERY 
li^  COMPANY. 

May  12  3    Trade-mark — Trade  Name — Name  of  Article — Non-descriptive  Trade-mark^ 
4,  7 ;  "  Yorkshire  Relish''^ — Rival  Maker — Use  of  same  Name  for  similar  Article 

Oct.  29.  — Misleading  Ordinary  Buyer — Injunction. 

C.A. 

jggg  For  thirty-five  years  the  plaintiff  had  made,  from  a  secret  recipe,  and  sold 

Feb.  20  21  round  glass  bottles,  a  sauce  which  he  called  "  Yorkshire  Relish,"  and 

22,  24,  25  ;  those  words  were  impressed  into  the  glass  of  the  bottles,  and  were  printed, 

March  31.  together  with  the  plaintiff's  name,  on  the  labels  fastened  to  the  bottles,  and 

without  the  plaintiff's  name  on  the  wrappers  in  which  the  bottles  were 
sold.  The  plaintiffs  trade  was  very  large  and  profitable ;  and  some  years 
ago  he  had  registered  the  words  "  Yorkshire  Eelish  "  as  an  old  trade-mark 
of  his  own ;  but,  after  litigation  with  the  defendants,  those  words  had  been 
expunged  from  the  register.  ■  The  plaintiff  had,  however,  hitherto  succeeded 
in  preventing  any  person  other  than  himself  from  using  the  words  "  York- 
shire Relish  "  to  denote  a  sauce.  The  defendants  had  not  discovered  the 
plaintiffs  secret,  but  they  were  making  and  selling,  under  the  name  of 
"  Yorkshire  Relish,"  and  in  bottles  similar  to  those  of  the  plaintiff,  a  sauce 
very  like  the  plaintiffs  sauce,  and  at  a  lower  price.  The  defendants  printed 
their  own  names  on  their  own  labels,  and  there  were  certain  other  differ- 
ences in  the  labels  and  in  the  wrappers ;  but  the  evidence  proved  that  the 
defendants'  sauce  could  be,  and  in  some  instances  had  been,  mistaken  by 
ordinary  buyers  for  that  made  by  the  plaintiff  : — 

Held,  by  the  Court  of  Appeal  (Lindley,  Kay,  and  A.  L.  Smith  L.JJ.), 
affirming  the  decision  of  Stirling  J.,  that  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  the  defendants  from  selling  their  sauce  as  "  Yorkshire 
Relish  "  without  better  distinguishing  it  from  the  sauce  made  and  sold  by 
the  XDlaintiff. 

The  principle  on  which  the  Court  acts  in  determining  the  rights  of  rival 
manufacturers  with  reference  to  the  use  of  trade-marks  and  trade  names 
stated  and  explained. 

Appeal  by  the  defendants  from  a  decision  of  Stirling  J., 
restraining  them  from  nsing  the  words  "Yorkshire  Eehsh  "  as 
appHcable  to  sauces  other  than  those  of  the  plaintiff's  manu- 
facture without  clearly  distinguishing  the  same  from  the  sauce 
of  the  plaintiff. 

The  plaintiff  carried  on  business  as  a  drysalter  and  wholesale 
druggist  at  Leeds  under  the  style  of  Goodall,  Backhouse  &  Co. ; 
and,  for  thirty-four  years  prior  to  1894,  he  and  his  predecessors 
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in  title  had  manufactured  and  sold  under  the  name  of  "York-  C.A. 
shire  Belish  "  a  sauce  made  according  to  a  secret  recipe.    This  1896 

sauce  was  sold  in  ordinary  round  glass  bottles  of  three  or  four  powell 
different  sizes  with  the  words  "Yorkshire  Kehsh  "  impressed 

into  the  glass  of  the  bottles.    On  each  of  these  bottles  was  a  Vinegar 

^  .  Brewery 

label  having  a  red  ground  with  two  blue  curved  bands  across  it,  Company. 
bearing  at  the  top  the  words  "Yorkshire  Kelish,"  and  at  the  ~~~ 
bottom  the  w^ords  "  Goodall,  Backhouse  &  Co."  printed  in 
white  in  large  letters.  Between  those  words  there  was  the 
device  of  a  blue  willow-pattern  plate,  and  there  were  other 
words  on  the  label  in  smaller  type.  These  bottles  were  sold  in 
wrappers  of  white  paper,  on  the  outside  of  which  was  printed 
in  blue  a  willow-pattern  plate,  and  underneath  it  in  straight 
lines,  "  The  Celebrated  Yorkshire  Kelish,"  "  Goodall,  Backhouse 
&  Co.,"  in  large  letters. 

According  to  the  evidence,  the  trade  carried  on  by  the  plaintiff 
in  "  Yorkshire  Relish  "  was  a  very  large  and  profitable  one,  and 
he  had  spent  during  the  thirty  years  prior  to  1894  some 
400,000Z.  in  advertising  the  article  ;  but  whether  alone  or  in 
conjunction  with  other  articles  of  his  manufacture  it  did  not 
appear.  It  was  stated  about  6,000,000  bottles  of  the  plaintiff's 
Yorkshire  Eelish  were  sold  in  the  year  1893,  and  up  to  1894 
the  plaintiff  had  succeeded  in  preventing  any  other  persons 
from  using  the  words  "  Yorkshire  Relish  "  to  denote  a  sauce. 

On  March  1,  1876,  the  plaintiff  registered  a  trade-mark  for 
sauces  consisting  of  the  device  of  a  blue  willow-pattern  plate, 
and  on  the  same  day  registered  another  trade-mark  for  sauces 
consisting  of  a  label  which  comprised  the  words  "  The  Cele- 
brated Yorkshire  Relish,"  and  the  same  device  of  a  blue  willow- 
pattern  plate.  In  both  instances  the  user  of  the  mark  was 
claimed  for  twelve  years  before  1875. 

In  April,  1884,  the  plaintiff  registered  as  a  trade-mark. 
No.  37,030,  the  words,  "  Yorkshire  Relish,"  claiming  a  user  of 
eleven  years  before  1875. 

In  February,  1893,  the  defendants,  the  Birmingham  Vinegar 
Brewery  Company,  who  were  the  successors  in  business  of 
Holbrook  &  Co.,  of  London  and  Birmingham,  moved  before 
Chitty  J.  to  rectify  the  Register  of  Trade  Marks  by  expunging 
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C.  A.      therefrom  the  trade-mark  No.  37,030  upon  the  ground  that  the 
1896--^-  words  "Yorkshire  EeHsh  "  had  not  been  used  separately  as  a 
Powell     trade-mark  before  1875  ;  and  on  this  motion  an  order  expunging 
Birmingham        trade-mark  was  made  by  Chitty  J.  on  February  15,  1893, 
Vinegar    which  was  affirmed  by  the  Court  of  Appeal  on  April  27, 1893  (1), 

^Brewery 

Company,    and  by  the  House  of  Lords  on  November  20,  1893.  (2) 

After  this  decision,  and  a  few  months  before  the  commence- 
ment of  this  action,  the  defendants,  without  having  discovered 
the  plaintiff's  secret  recipe,  began  to  manufacture  and  sell  under 
the  name  of  "Yorkshire  Relish  "  a  sauce  which,  though  not 
exactly  the  same  as  that  of  the  plaintiff,  was  very  much  like 
it,  and  was  cheaper.  According  to  the  evidence,  the  plaintiff's 
bottles  were  sold  to  the  trade  at  4s.  3c?.  per  dozen  (being  4s.  6d. 
per  dozen,  less  5  per  cent,  discount)  and  were  retailed  by  the 
trade  at  4j6?.  per  bottle ;  while  the  defendants'  sauce  was  sold 
by  them  to  the  retailers  at  3s.  per  dozen,  and  retailed  to 
customers  at  the  same  price  as  the  plaintiff's,  namely,  4:^d.  per. 
bottle.  The  defendants'  sauce  was  put  up  in  bottles  of  the 
same  shape  and  size  as  those  used  by  the  plaintiff,  bearing  a 
white  label  with  the  words  "  Yorkshire  Relish  "  in  a  curve  like 
the  plaintiff's,  but  in  gilt  letters,  under  which  in  small  letters 
was  "  manufactured  by  "  ;  then  a  gold  disc  the  same  size  as  the 
plate  on  the  plaintiff's  label,  bearing  the  device  of  St.  George 
and  the  Dragon,  and  underneath  the  words  Holbrook  &  Co." 
in  white  letters  on  a  gilt  band,  which  was  straight  and  not 
curved  like  that  of  the  plaintiff.  At  the  top,  on  a  separate  label, 
were  the  words  "  Best  Quality."  These  bottles  were  wrapped 
sometimes  in  white,  and  sometimes  in  pink  paper  wrappers, 
outside  which  were  pasted  the  same  labels  that  were  put  upon 
their  bottles. 

This  action  was  commenced  by  the  plaintiff  in  1894  for 
an  injunction  to  restrain  the  defendants  from  passing  off,  or 
attempting  to  pass  off,  and  from  enabling  others  to  pass  off 
sauce  not  of  the  plaintiff's  manufacture  as  or  for  the  goods  of 
the  plaintiff  by  the  use  of  the  words  "  Yorkshire  Relish,"  or  in 
any  other  way;  and  also  for  an  order  for  delivery  up  of  all 

(1)  See  In  re  PowelVs  Trade-marh,  [1893]  2  Ch.  388. 
(2)  See  [1894]  A.  C.  8. 
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sauce  labels  in  the  possession  or  under  the  control  of  the  C.A. 
defendants  bearing  the  term  "  Yorkshire  Eelish,"  and  not  being  1896 
labels  emanating  from  the  plaintiff,  and  for  other  relief.  Powell 

On  July  24,  1894,  Stirling  J.,  upon  motion  on  behalf  of  the  gij^jij^^^^jj^jj 
plaintiff,  granted  an  interlocutory  injunction  restraining  the  Vinegar 
defendants  from  using   the  words  ''Yorkshire  Kelish "   as  Company. 
descriptive  of  or  in  connection  with  their  sauce  without  clearly 
distinguishing  it  from  the  plaintiff's. 

The  defendants  appealed,  adducing  fresh  evidence  for  the 
purpose  of  shewing  that  the  two  sauces  were  identical ;  but  the 
appeal  was  dismissed  on  August  8,  1894.  (1) 

The  defendants  then  discontinued  using  their  original  wrapper 
and  label,  and  commenced  selling  "  Yorkshire  Kehsh  "  in  bottles 
covered  with  a  pink  wrapper,  retaining  the  label  vnth  "  Best 
Quality"  on  it,  but  removing  the  disc  from  the  middle  to  the 
top,  placing  "Holbrook's  "  in  a  line  by  itself  in  large  capitals, 
then  the  words  "  Yorkshire  Kelish  "  in  smaller  capitals,  followed 
by  the  words  "  Manufactured  by  the  Birmingham  Vinegar 
Brewer}^  Company,  Limited,  successors  to  Holbrook  &  Co., 
London  and  Birmingham." 

The  action  came  on  for  trial  before  Stirhng  J.  on  April  2, 
1895,  and  numerous  witnesses  gave  evidence  in  support  of  the 
cases  made  by  the  plaintiff  and  defendants  respectively.  For 
the  plaintiff,  numerous  wholesale  and  retail  grocers,  export 
agents,  travellers,  sauce  makers,  and  purchasers  and  scientific 
witnesses  were  called,  and  the  effect  of  the  evidence,  stated 
shortly,  was  that  if  a  purchaser  asked  for  Yorkshire  Eelish  he 
would  expect  to  get  the  plaintiff's  sauce  ;  that  the  plaintiff's 
sauce  differed  in  certain  particulars  from  that  made  by  the 
defendants,  and  that  the  defendants'  sauce  was  sometimes 
passed  off  as  the  plaintiff's,  and  customers  were  deceived  there- 
by. On  behalf  of  the  defendants,  numerous  similar  witnesses 
were  called  to  contradict  this  evidence ;  and  the  result  will  be 
found  in  the  judgments  delivered. 

Hastings,  Q.C.,  Sir  B.  E.  Webster,  Q.C.,  John  Cutler,  and 
Hampson,  for  the  plaintiff.    The  term  "  Yorkshire  Eelish  "  has 

(1)  Powell  V.  Birmingham  Vinegar  Brewery  Comimny,  [1894]  3  Ch.  449. 
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C.  A.      for  thirty-four  years  been  known  to  the  trade  and  the  pubhc 

1896       as  denoting  the  sauce  manufactured  and  sold  by  the  plain- 

PowELL     tiff,  and  no  other  sauce,  and  persons  asking  for  Yorkshire 

JiRMiNGHAM  I^^li^h  cxpcct  to  gct,  aud  intend  to  purchase,  the  plaintiff's 

Vinegar    sauce,  and  no  other  sauce.    Dealers  quote    Yorkshire  Eelish  " 
Brewery  ..... 

Company,  m  their  price-lists  without  .any  additional  description ;  and 
customers  ordering  from  those  lists  expect  to  be,  and  are  in 
fact,  supplied  with  the  plaintiff's  sauce.  The  defendants  are 
passing  off,  and  enabling  others  to  pass  off,  their  sauce,  which  is 
not  made  according  to  the  plaintiff's  recipe,  as  and  for  that  of 
the  plaintiff.  The  plaintiff's  sauce  has  come  to  be  known  as 
"  Yorkshire  Eelish,"  and  the  defendants  are  not  entitled  to 
use  that  name  without  doing  all  that  is  possible  to  prevent 
deception  :  Singer  Manufacturing  Co.  v.  Loog.  (1) 

Moidton,  Q.C.,  Buckley,  Q.C.,  and  Vernon  Smith,  for  the  de- 
fendants. "  Yorkshire  Eelish  "  is  the  name  of  a  well  known  kind 
of  sauce,  and  everybody  has  a  right  to  that  name.  The  defend- 
ants clearly  state  upon  their  bottles  that  they  are  the  makers. 
There  is,  therefore,  no  attempt  to  pass  off  their  goods  as  those 
of  the  plaintiff.  The  question  of  the  identity  of  the  sauce  is 
immaterial,  because  no  two  makers  of  the  same  kind  of  sauce 
ever  work  by  the  same  recipe.  There  are,  for  instance,  several 
makers  of  Worcester  sauce,  but  of  course  there  are  differences 
in  the  manufactured  article.  On  the  evidence,  however,  we 
submit  that  the  defendants'  sauce  is  practically  the  same  as  the 
plaintiff's ;  taken  with  food,  they  are  indistinguishable ;  and 
there  is  no  fraud  upon  the  public  committed  by  the  defendants. 
The  plaintiff  has  no  monopoly  in  the  name,  and  if  his  recipe 
were  not  a  secret  any  one  could  make  the  sauce  and  sell  it  as 
Yorkshire  Eelish."  The  defendants  make  a  sauce  which  is 
practically  the  same,  and  have  a  right  to  take  advantage  of  the 
popularity  of  the  name.  In  describing  our  sauce  as  "  Holbrook's 
Yorkshire  Eelish  "  we  are  saying  nothing  but  the  truth,  and 
are  not  infringing  any  right  of  the  plaintiff. 

In  Siegert  v.  Findlater  (2)  it  was  held  that  the  defendant 
had  been  guilty  of  an  attempt  to  deceive :  it  was  a  clear  case  of 
fraud  ;  and  the  judge  came  to  the  conclusion  that  the  defendant 
(1)  8  App.  Cas.  15.  (2)  7  Ch.  D.  801. 
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intended  to  induce  people  to  believe  that  the  goods  sold  by  him  C.  A. 
were  the  goods  of  the  plaintiff.  Here  the  defendants  endeavour  1896 
to  shew  as  clearly  as  possible  that  their  sauce  is  a  rival  article.  Powell 

Again,  in  Linoleum  Manufacturing  Co.  v.  Nairn  (1),  it  was  bjrjhngham 
held  that  there  was  no  infringement  of  trade-mark,  and  no  Vinegar 

°  Brewery 

attempt  to  pass  off  the  defendants'  goods  for  those  of  the  Company. 
plaintiff,  it  being  clearly  considered  by  the  Court  that  those 
were  the  only  grounds  upon  which  the  plaintiff  could  claim 
rehef. 

In  Beddaway  v.  Banham  (2)  it  was  held  that  a  manufacturer 
was  entitled  to  call  his  goods  by  a  name  which  was  a  sub- 
stantially correct  description  of  them,  notwithstanding  that 
people  might  be  misled  thereby ;  and  Bigby  L.J.  in  that  case 
referred  to  Young  v.  Macrae  (3)  and  Cheavin  v.  Walker  (4), 
and  said  that  the  principle  running  through  all  the  cases  was 
that  whatever  was  mere  description  was  open  to  all  the  world. 
So  here  the  defendants  are  at  liberty  to  describe  their  sauce  by 
the  name  by  which  it  is  known  to  the  public.  What  is  the 
equity  which  the  plaintiff  is  seeking  to  enforce  ?  On  general 
principles  every  person  should  be  at  liberty  to  use  his  own  skill 
and  knowledge.  A  monopoly  is  offensive  to  the  law,  and 
patents  are  only  allowed  on  the  defined  stringent  condition  that 
the  patentee  discloses  his  invention,  so  that  when  the  patent 
expires  everybody  can  make  the  article.  The  plaintiff  makes 
his  sauce  according  to  a  secret  recipe  ;  but  his  only  right  or 
equity  is  to  restrain  other  people  from  passing  off  their  goods 
as  his.  The  money  he  has  spent  in  advertising  does  not  give 
him  any  vested  rights  or  confer  upon  him  any  monopoly.  He 
has  no  exclusive  right  to  the  use  of  the  words  "Yorkshire 
Eelish  "  :  In  re  PowelVs  Trade-mark  (5) ;  Beddaway  v.  Ban- 
ham.  (6)  The  defendants  are  perfectly  entitled  to  avail  them- 
selves of  the  demand  that  the  plaintiff  has  created  for  a 
commercial  article  called  "  Yorkshire  Relish,"  to  go  into  the 
trade,  and,  by  finding  out  the  plaintiff's  secret  or  otherwise,  to 
make  if  they  can  the  identical  article,  as  we  say  they  have  done, 

(1)  7  Ch.  D.  834.  (4)  5  Ch.  D.  850. 

(2)  [1895]  1  Q.  B.  286.  (5)  [1893]  2  Ch.  401,  407. 

(3)  9  Jur.  (N.S.)  322.  (6)  [1895]  1  Q.  B.  297. 
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C.A.      and  to  sell  it  as  "Yorkshire  Eelish,"  so  long  as  they  do  not 
1896       attempt  to  pass  it  off  as  the  goods  of  the  plaintiff,  which  we 
Powell     Say  they  never  have  done.    "  Yorkshire  Eelish  "  is  no  longer 
Birmingham  ^  fancy  name :  it  means  a  particular  thing,  like  Bungalow, 
Vinegar    Brougham,  or  Chlorodyne :  Browne  v.  Freeman  (1) ;  Li  re 

JjREWERY 

Company.  Palmer's  Trade-mark  {'^Braided  Fixed  Stars")  (2)  ;  Linoleum 
Manufacturing  Co.  y.  Nairn.  (3)  And  on  the  evidence  it  does 
not  mean  an  article  made  by  any  particular  maker.  Goodall's 
Eelish  "  would  mean  nothing.  The  plaintiff  wants  to  appro- 
priate and  protect  the  words  "  Yorkshire  Eelish,"  which  he  has 
no  right  to  do  ;  his  only  right  is  to  restrain  the  defendants 
from  passing  off  their  goods  as  his,  and  he  has  entirely  failed  to 
establish  any  such  case. 

Hastings^  Q.G.j  in  reply,  referred  to  Ford  v.  Foster  (4)  ; 
Mo7itg ornery  v.  Thompson.  (5) 

Cur.  adv.  vult. 

1895.  Oct.  29.  Stieling  J.,  after  stating  the  facts : — My 
decision  on  the  motion  was  based  on  the  following  grounds  : 
first,  that  the  term  "  Yorkshire  Eelish  "  was  not  a  descriptive 
but  a  fancy  name  ;  secondly,  that  this  name — though  not  one 
to  which  the  plaintiff  had  an  exclusive  title — did,  nevertheless, 
in  point  of  fact,  denote  in  the  market  the  plaintiff's  manu- 
facture ;  and,  thirdly,  that  the  defendants  had  not  taken  suffi- 
cient precautions  to  prevent  purchasers  from  being  misled  into 
buying  the  defendants'  sauce  when  they  meant  to  buy  the 
plaintiff's.  Each  of  these  points  must  now  be  reconsidered 
with  reference  to  the  evidence  adduced  at  the  trial. 

As  regards  the  law  bearing  on  the  case,  the  leading  autho- 
rities were  referred  to  and  dealt  with  by  me  in  my  former 
judgment,  and  I  do  not  propose  to  add  anything  on  that  head, 
except  that  I  must  take  notice  of  a  decision  of  the  Court  of 
Appeal  which  has  been  given  since  the  motion  was  heard. 

The  first  point,  then,  is,  Do  the  words  "  Yorkshire  Eelish  " 
constitute  a  descriptive  or  a  fancy  name?  The  law  on  this 
subject  has,  in  the  present  year,  been  considered  by  the  Court 

(1)  12  W.  K.  305.  (3)  7  Ch.  D.  834. 

(2)  24  Ch.  D.  504.  (4)  L.  K.  7  Ch.  611. 

(5)  [1891]  A.  C.  217. 
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of  Appeal  in  the  case  to  which  I  have  just  referred  of  Beddatvay      C  A. 
V.  Banliain.  (1)    [His  Lordship  referred  to  the  judgments  in  1896 
that  case  (which  has  since  been  reversed  by  the  House  of  Powell 
Lords  (2)  ),  and  continued  :— ]  Birmingham 

In  the  first  place,  then,  is  the  term     Yorkshire  Kehsh  "  ^^^^^ 
descriptive  ?    I  think  it  is  not.    The  words  do  not  seem  to  me  Company. 
to  be  in  any  sense  a  description  of  the  article  made  by  the    Stirling  j. 
plaintiff.    The  name  is  merely  a  fancy  name,  just  as  much  as 
if  the  article  had,  to  use  the  illustration  of  the  Master  of  the 
Eolls,  been  called    Primrose  Sauce." 

But  there  is  another  point  of  view  with  regard  to  which  the 
case  of  Beddaway  v.  Baiihavi  (1)  has  a  bearing,  and  to  deal 
with  that  I  must  state  some  further  facts.  In  paragraph  8  of 
the  statement  of  claim  the  plaintiff  raises  this  issue :  The 
defendants'  said  sauce  differs  in  composition  from  Goodall, 
Backhouse  &  Co.'s  said  sauce."  To  this,  in  their  defence,  the 
defendants  reply:  The  defendants  do  not  admit  (though  this 
is  immaterial  for  the  purpose  of  this  action)  that  their  sauce 
differs  in  composition  from  Goodall,  Backhouse  &  Co.'s  sauce." 
If  the  defendants,  when  they  say  that  difference  of  composition 
is  immaterial  for  the  purpose  of  this  action,  mean  that,  even  if 
the  composition  of  the  two  sauces  were  the  same,  the  rights  of 
the  plaintiff  and  the  duties  of  the  defendants  would  not  be 
affected,  I  think  that  there  is  much  to  be  said  in  favour  of  this 
view ;  but  it  is  sufficient  for  me  to  say  that  the  defendants  have 
accepted  the  plaintiff's  challenge,  and  that  the  state  of  the 
evidence,  in  my  judgment,  renders  it  unnecessary  to  express  a 
concluded  opinion  upon  it.  In  addition  to  other  witnesses, 
three  expert  analytical  chemists  were  called  by  the  plaintiff,  and 
the  same  number  by  the  defendants.  Each  of  these  gentlemen 
has  made  a  chemical  analysis  of  the  sauces,  and  ascertained,  as 
far  as  may  be,  the  chemical  ingredients  which  enter  into  their 
composition.  On  this  part  of  the  case  there  is  no  great  conflict 
between  the  witnesses.  The  result  is  that  there  are  certain 
differences  in  the  chemical  composition  of  the  two  sauces,  the 
most  conspicuous  being  that  the  plaintiff's  sauce  contains  a 
much  greater  quantity  of  sodium  chloride  (that  is,  common 
(1)  [1895]  1  Q.  B.  286.  (2)  [1896]  A.  C.  199. 
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table  salt)  than  the  defendants'.  [His  Lordship  then  referred 
to  the  evidence  of  the  defendants'  witnesses  on  this  point,  and 
continued  : — ] 

Now,  if  the  issue  tendered  by  the  plaintiff  had  to  be  decided 
on  the  evidence  of  these  three  witnesses  alone,  without  taking 
into  consideration  what  was  said  by  the  not  less  eminent 
experts  called  on  behalf  of  the  plaintiff,  I  should  be  of  opinion 
that  the  true  inference  was  that  the  composition  of  the  two 
sauces  was  not  the  same,  but  that  they  closely  resembled  one 
another  in  taste.  Taking  that  as  the  true  conclusion  of  fact, 
let  me  apply  the  test  whether  the  case  falls  within  the  excep- 
tion laid  down  by  the  Master  of  the  Kolls  in  the  judgment 
which  I  have  just  read,  namely,  "  that  a  man  cannot  be 
restrained  by  injunction  from  telling  in  the  course  of  business 
that  which  is  the  simple  truth  "  ;  or,  as  he  says  in  another 
place,  "from  telling  that  which  is  neither  more  nor  less  than 
the  exact  truth."  By  sending  their  sauce  into  the  market 
under  the  name  of  "  Yorkshire  Kelish  "  the  defendants,  in  my 
opinion,  represent  to  the  public  that  it  is  the  same  article  as 
that  hitherto  procured  under  that  name.  On  the  evidence  to 
which  I  have  just  referred,  is  this  the  simple  truth  ?  My 
answer  is,  "No;  the  assertion  goes  beyond  the  simple  truth." 
On  the  evidence  to  which  I  have  referred,  it  might  be  right  to 
describe  the  defendants'  sauce  as  a  "  wonderful  match"  to 
"Yorkshire  Eelish,"  but  not  simply  as  "Yorkshire  Eelish." 
In  my  judgment,  therefore,  the  case  of  Beddaioay  v.  Banham  (1) 
does  not  assist  the  defendants. 

The  second  question  is  whether  the  name  "  Yorkshire  Eelish" 
does  or  does  not,  as  used  in  the  market,  denote  the  plaintiff's 
manufacture.  Now,  on  the  facts  as  to  the  use  of  the  words 
"Yorkshire  Eelish"  in  the  market,  there  is  really  no  conflict 
of  evidence.  [His  Lordship  referred  to  the  evidence,  and 
continued : — ] 

In  that  state  of  things,  I  think  that  purchasers  who  were  in 
the  habit  of  using  "  Yorkshire  Eelish,"  and  who  knew  the 
plaintiff  was  the  manufacturer,  would,  on  asking  for  "  Yorkshire 
Eehsh,"  expect  to  get  the  plaintiff's  sauce ;  and  those  who  did 
(1)  [1895]  1  Q.  B.  286. 
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not  know  who  the  manufacturer  was  w^ould  expect,  on  asking      c.  A. 
for    Yorkshire  Eehsh  "  simply,  to  get  the  same  article  as  they  i896 
had  been  in  the  habit  of  buying,  namely,  the  plaintiff's.   Under  p^^l^ 
these  circumstances,  when  the  defendants  introduced  their  ^  ^* 

'  ^  ^  BiRMINGHA] 

goods  on  the  market  under  the  name  of    Yorkshire  Eelish  "  Vinegar 
1         -I    •  •   •       i     ,  1  1-1  ,  Brewery 

they  w^ere  bound,  m  my  opmion,  to  take  precautions  to  prevent  Company. 

purchasers  from  being  misled  into  buying   the  defendants'     Stirling  j. 

sauce  wheii  they  meant  to  buy  the  plaintiff's. 

I  have  referred,  in  my  former  judgment,  to  the  authorities  on 
this  point ;  and  oh  this  occasion  I  will  content  myself  with 
quoting  a  few  words  from  the  judgment  of  Bowen  L.J.  in  the 
Court  of  Appeal  in  the  course  of  the  former  litigation  between 
the  same  parties.  He  says  (1) :  "  In  this  particular  case  it  is 
perfectly  true  that  '  Yorkshire  Eelish  '  denotes  the  article  which 
is  made  by,  and  has  been  made  for  many  years  by,  the  appellant's 
firm,  and  it  looks  extremely  unlikely  that  any  person,  even  the 
respondents  "  (that  is,  the  present  defendants),  could  now  use 
the  term  *  Yorkshire  Eelish'  without  running  great  risks." 
The  evidence  in  the  present  case  appears  to  me  to  bear  out  that 
conclusion  of  fact.    *'But,"  the  Lord  Justice  goes  on  to  say, 

if  '  Yorkshire  Eehsh  '  is  not  a  term  to  which  the  appellant  has 
the  exclusive  right,  it  is  conceivable  that  the  respondents  or 
any  other  persons  in  the  trade  might  by  an  honest  and  strong 
endeavour,  carried  out  effectually,  so  distinguish  the  sale  of  the 
article  which  they  are  selling  from  the  sales  of  the  appellant's 
sauce,  or  so  distinguish  the  manufacture  of  the  article  which 
they  manufacture  from  the  manufacture  of  the  appellant's 
sauce,  as  to  prevent  the  possibility  of  the  outside  customer 
being  deceived.  It  is  impossible  for  a  Court  of  Law  to  say 
that  it  might  not  be  done,  and  if  it  can  be  done,  the  trade  have 
a  right  to  have  that  door  left  open  to  them."  The  Lord 
Justice  appears  to  me  plainly  there  to  lay  down  that,  upon  any 
person  taking  advantage  of  the  removal  of  the  words  "York- 
shire Eelish"  from  the  register,  and  introducing  goods  under 
that  name  into  the  market,  he  is  bound  so  to  distinguish  the 
article  which  he  so  introduces  as  to  prevent  the  possibility  of 
the  outside  customer  being  deceived. 

(1)  [1893]  2  Ch.  407. 
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I  then  come  to  the  third  question.  Are  the  precautions 
taken  by  the  defendants  sufficient  to  exclude  this  ? 

Now,  although  it  has  several  times  been  laid  down  that  it  is 
the  duty  of  the  person  who  thus  introduces  articles  of  his 
manufacture  into  the  market  under  the  same  name  as  that 
employed  by  another  manufacturer  to  distinguish  the  goods  so 
newly  introduced  from  those  previously  in  the  market,  no  Court 
has  ever  said  how  the  distinction  is  to  be  made ;  and,  in  my 
judgment,  this  is  not  a  matter  which  can  be  reduced  to  any 
simple  rule,  but  must  depend  on  the  circumstances  of  each 
particular  case.  It  may  very  well  be  that  what  is  sufficient  in 
the  case  of  a  wine  producer  may  not  be  enough  in  the  case  of 
a  brewer,  and  that  that  which  is  perfectly  adequate  in  the  case 
of  a  brewer  may  prove  to  be  quite  inadequate  in  the  case  of  a 
maker  of  pickles  and  sauces.  The  one  point  to  be  considered  in 
each  case  appears  to  me  to  be  whether  the  natural  and  probable 
result  of  the  defendants'  acts  will  be  to  mislead  purchasers,  and 
so  deprive  the  plaintiff  of  business  intended  for  him.  [His 
Lordship  then  considered  the  evidence  upon  this  point,  and 
continued  : — ] 

In  my  judgment,  therefore,  the  plaintiff  has  made  out  a  case 
which  entitles  him  to  a  perpetual  injunction  in  the  same  form 
as  that  granted  on  the  motion.  If  the  plaintiff  desires  an 
inquiry  as  to  damages,  I  think  he  is  entitled  to  it ;  but  he  will 
take  it  at  his  own  risk,  and  in  the  form  of  "  what  damages,  if 
any."  The  costs  of  the  action,  of  course,  must  be  paid  by  the 
defendants. 


The  plaintiff  took  an  inquiry  as  to  profits,  not  as  to  damages. 

G.  A.  S. 


C.  A.         The  defendants  appealed, 
on  February  20,  1896. 


The  appeal  came  on  for  hearing 


Moulton,  Q.C.,  Buckley,  Q.C.,  and  Waggett,  for  the  appel- 
lants. The  plaintiff  wants  a  monopoly  of  the  words  "  Yorkshire 
Eelish"  as  a  fancy  name  identified  with  goods  of  his  make; 
but  the  words  Yorkshire,  Eelish  "  are  simply  and  solely  the 
name  of  a  sauce  of  a  distinctive  flavour ;  there  is  no  other 
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name  for  it,  and  in  the  absence  of  fraud  any  one  may  sell  an      C.  A. 

article  of  a  particular  name  under  that  name  even  if  the  public  1896 

are  misled  by  it :  Beddaioay  v.  Banham.  (1)    In  the  same  way  powell 

any  trader  may  use  his  own  name  *.  Tuyton  v.  TuTton  (2)  -q^^^^^q^^^^ 

Burqess  v.  Burqess.  (3)    So  in  Linoleiun  Manufacturinq  Co.  v.  Vinegar 

.  -  .  T     _  ,  Brewery 

Nairn  (4)  it  was  held  that  any  one  might  use  the  word  Lmo-  Company. 
ieum  "  in  reference  to  the  patented  article  after  the  expiration 
of  the  patent.  Here  the  plaintiff  is  in  effect  claiming  a  per- 
petual patent.  In  Wotherspoon  v.  Currie  (5),  the  ''Glenfield 
Starch  "  case,  the  name  "  Glenfield  Starch  "  was  not  the  name 
of  the  article.  Starch  was  the  article,  and  the  name  Glen- 
field "  merely  shewed  the  origin  of  the  article.  So  in  Montgomery 
V.  TJiompson  (6),  the  Stone  Ale"  case.  But  here  the  article 
is  "  Yorkshire  Relish,"  and  it  would  not  be  adequately  described 
as  Birmingham  Relish  or  Holbrook's  Relish.  It  has  been  held 
that  the  plaintiff  is  not  entitled  to  the  use  of  the  words  York- 
shire Relish  "  as  a  trade-mark,  and  that  the  defendants  were 
persons  aggrieved  because  the  existence  of  the  trade-mark 
prevented  them  from  using  those  words  in  the  event  of  their 
wishing  to  manufacture  this  particular  sauce :  In  re  PowelVs 
Trade-mark.  (7)  The  effect  of  that  decision  is  to  leave  it  open 
to  the  defendants  to  use  these  words  in  some  way,  provided 
that  they  do  not  pass  off  their  goods  as  the  goods  of  the  plaintiff. 
In  Beddaway  v.  Bentham  Hemp  Spiiining  Co.  (8)  the  question 
was  as  to  the  right  of  the  plaintiffs  to  the  exclusive  use  of  the 
words  "  Camel-hair  Belting,"  and  Lindley  L.J.  thus  laid  down 
the  law :  If  it  denotes  belting  made  only  by  the  plaintiffs,  the 
defendants  have  no  right  to  sell  their  belting  by  the  same  name 
unless  they  take  sufficient  precaution  to  prevent  buyers  from 
being  misled.  But  if  the  expression  '  Camel-hair  Belting ' 
denotes  a  particular  kind  of  belting  which  any  one  may  make, 
then  any  one  who  makes  that  kind  of  belting  may  call  it  by  the 
name  by  which  it  is  known  in  the  trade  "  ;  and  in  Beddaway  v. 
Banham  (1)  it  was  held  that  the  words  "  Camel-hair  Belting  " 

(1)  [1895]  1  Q.  B.  286.  (5)  L.  E.  5  H.  L.  508. 

(2)  42  Ch.  D.  128.  (6)  [1891]  A.  C.  217. 

(3)  3  D.  M.  &  G.  896.  (7)  [1893]  2  Ch.  388  ;  [1894]  A.  C.  8. 

(4)  7  Ch.  D.  834.  (8)  [1892]  2  Q.  B.  639,  643. 
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C.A.  were  a  substantially  correct  description  of  a  particular  kind  of 

1896  belting,  and  that  the  defendant  could  not  be  restrained  from 

Powell  the  use  of  the  term  even  though  it  might  lead  to  deception.  So 

JiRMiNGHAM  suf&cicnt  to  say  that  the  two  articles,  as  commercial 

Vinegar  articles,  are  the  same  for  all  practical  purposes.  It  may  be  that 

JjRBWERY 

Company.  Beddaioay  v.  Banham  (1)  will  be  reversed  by  the  House  of 
Lords  (2) ;  but  it  is  distinguishable  because  camel  hair  was  only 
one  of  the  ingredients  of  the  belting  which  was  described  by 
other  manufacturers  by  various  names ;  but  here  there  is  no 
other  mode  of  describing  the  sauce  known  as  "  Yorkshire 
Eelish."  The  only  right  of  a  trader  is  to  prevent  other  people 
selling  their  goods  as  his ;  but  here  the  defendants  intend  to 
sell  ^'Holbrook's  Yorkshire  Eelish";  they  want  to  be  the 
plaintiff's  competitors,  but  they  do  not  want  to  be  thought  to 
be  Goodall,  Backhouse  &  Co.  It  is  a  perfectly  open  attempt  to 
get  a  share  of  the  trade  in  "  Yorkshire  Eelish."  No  protection 
is  afforded  against  any  person  selling  Yorkshire  Eelish  "  under 
circumstances  which  render  it  impossible  to  suppose  it  was  the 
plaintiff's.  There  is  no  monopoly  either  in  the  article  or  in  the 
name.  Further,  the  identity  of  the  article  is  foreign  to  the 
question  whether  what  the  defendants  are  doing  is  representing 
their  goods  as  the  plaintiff's,  which  is  the  real  question  in  this 
case.  If  the  defendants  distinguish  their  sauce  as  their  make, 
they  have  done  all  that  they  are  bound  to  do.  The  words 
"  Yorkshire  Eelish  "  are  now  publici  juris,  and  the  plaintiff  has 
no  right  of  property  whatever  in  those  words. 

Hastings,  Q.C.,  and  John  Cutler,  for  the  respondent.  The 
manner  in  which  the  appellants  have  put  their  goods  on  the 
market,  the  selection  of  our  name,  Yorkshire  Eelish,"  for 
their  own  sauce,  and  the  general  get-up  and  character  of  their 
bottles,  labels,  and  wrappers,  shop-cards  and  price-lists,  are 
very  strong  evidence  of  a  fraudulent  intent  on  their  part  to 
pass  off,  or  enable  them  to  pass  off,  their  goods  for  those  of 
the  respondent,  so  as  to  deceive  the  public :  Wotherspoon  v. 
Currie.  (3)  And  the  evidence  establishes  that  the  public  have 
been  deceived,  and  also  the  fact  that  the  two  sauces  are  not 

(1)  [1895]  1  Q.  B.  286.  (2)  [1896]  A.  C.  199. 

(3)  L.  R.  5  H.  L.  508. 
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the  same ;  though,  even  if  they  were  identical,  that  would  not      C.  A. 
entitle  the  appellants  to  pass  off  their  sauce  as  ours.    The  1896 
appellants  cited  Becldaioaij  v.  Bajiham  (1)  as  an  authority  in  powell 
their  favour;  but  the  decision  in  that  case  only  applies  to  a  bi^m^gham 
descriptive  name,  and  the  same  remark  applies  to  Chea  vin  v.  Vinegar 
Walker  (2),  where  the  name  "  Eapid  Water  Filters  "  was  also  Company. 
a  descriptive  name.    "Yorkshire  Eelish  "  is  a  non-descriptive 
name,  and  if  the  appellants  cannot  use  it  without  deceiving  the 
pubHc,  they  must  drop  it  entirely  :  Montgomery  v.  Tliompson  (3) ; 
Ford  V.  Foster  (4) ;  Grezier  v.  Aiitran.  (5) 

In  other  respects  their  arguments  were  similar  to  those 
already  reported. 

Buckley,  Q.G.,  in  reply. 

Cur.  adv.  vult. 

March  31.  Lindley  L.J.  The  plaintiff  in  this  case  does  not 
complain  of  the  infringement  of  any  registered  trade-mark. 
He  relies  exclusively  on  his  common  law  right  to  prevent  other 
people  from  making  and  selling  goods  which  can  be  and  are 
passed  off  and  mistaken  for  goods  made  by  him  under  the 
name  "Yorkshire  Relish."  The  case  is  one  of  very  great  im- 
portance, not  only  to  the  parties  concerned,  but  to  traders  and 
the  public  generally.  I  will  first  state  what  I  conceive  to  be 
the  law  applicable  to  such  cases  generally,  and  I  will  then 
consider  the  facts  of  this  case  in  particular. 

Before  there  was  any  legislation  on  the  subject  of  trade- 
marks it  was  well  settled  that  when  any  one  adopted  a  mark  so 
closely  resembling  the  trade-mark  of  the  plaintiff  as  to  be  likely 
to  be  mistaken  for  it,  the  plaintiff  was  entitled  to  an  injunction 
to  restrain  the  use  of  such  mark.  Fraud  on  the  public  to  the 
detriment  of  the  plaintiff  was  the  foundation  of  the  right  to 
damages  at  common  law :  per  Lord  Blackburn  in  Singer  Manu- 
facturing  Co.  v.  Loog  (6) ;  but  as  long  ago  as  1833  it  was 
decided  in  Millington  v.  Fox  (7)  that  intentional  deceit  was  not 
essential  to  w^arrant  the  Court  in  granting  an  injunction.  The 

(1)  [1895]  1  Q.  B.  286.  •  (4)  L.  K.  7  Cli.  611. 

(2)  5  Ch.  D.  850.  (5)  13  Eep.  Pat.  Cas.  1. 

(3)  [1891]  A.  C.  217.  (6)  8  App.  Cas.  29. 

(7)  3  My.  &  Cr.  338. 
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C.  A.      Court  will  interfere  to  protect  a  plaintiff  if  ordinary  or  unwary 
1896       purchasers  are  likely  to  be  misled  and  to  mistake  the  defendant's 
Powell     goods  for  the  plaintiff's.    Nothing  can  be  more  emphatic  on 
BiKMiNGHAM  ^^^^  poiut  thau  Lord  Cairns's  judgment  in  Singer  Manufac- 
Breweky    ^^^'^^^^        ^'  ^^^5<5^^-  (1)    [His  Lordship  read  the  passage 
Company,    referred  to,  and  continued  : — ] 

Lindiey  L.J.  lu  cascs  of  this  description  the  probability  of  misleading,  not 
experts  or  persons  who  know  the  real  facts,  but  ordinary  or 
unwary  customers,  is  the  mischief  to  be  guarded  against.  This 
point  was  settled  as  long  ago  as  1824  in  Syhes  v.  Sykes  (2),  and 
has  been  recognised  ever  since.  See,  inter  alia,  in  the  Singer 
Manufacturing  Co.  v.  Loog  (3),  by  Lord  Selborne,  when  com- 
menting on  the  brass  plate  at  one  time  used  by  the  defendant 
in  that  case.  Persons  may  be  misled  and  may  mistake  one 
class  of  goods  for  another,  although  they  do  not  know  the 
names  of  the  makers  of  either.  A  person  whose  name  is  not 
known  but  whose  mark  is  imitated  is  just  as  much  injured  in 
his  trade  as  if  his  name  were  known  as  well  as  his  mark.  His 
mark  as  used  by  him  has  given  a  reputation  to  his  goods. 
His  trade  depends  greatly  on  such  reputation.  His  mark 
sells  his  goods.  A  rival  who  imitates  his  mark  can  hardly 
help  deceiving  buyers  and  injuring  him ;  and  for  such  injury,  if 
proved,  he  can  obtain  redress.  Seigert  v.  Findlater  (4)  (the 
"  Angostura  Bitters  "  case)  illustrates  this.  (5)  But  it  must 
never  be  forgotten  that  a  trade -mark  only  confers  on  the  person 
whose  mark  it  is  a  right  to  say,  Do  not  imitate  my  mark  in 
connection  with  goods  like  mine  so  that  yours  may  be  mistaken 
for  mine."  There  is  no  exclusive  right  to  the  mark  except 
in  connection  with  such  goods  and  to  prevent  deception  or 
mistake.  Still  less  does  a  trade-mark  confer  any  exclusive 
right  to  make  or  sell  the  kind  of  goods  denoted  by  the  mark. 
Unless  a  person  has  a  patent  for  his  goods,  similar  goods  may 
be  made  and  sold  by  any  one  ;  and  they  may  be  better  or  worse, 
dearer  or  cheaper,  than  those  denoted  by  the  mark.  The  mark 
is  only  a  protection  against  mistakes  in  taking  one  person's 


(1)  3  App.  Cas.  391,  392. 

(2)  3  B.  &  C.  541. 

(5) 


(3)  8  App.  Cas.  18. 

(4)  7  Ch.  D.  801. 
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goods  for  another's,  and  the  right  conferred  by  a  trade-mark  is  C.  A. 

only  to  prevent  its  use  if  its  use  deceives  or  misleads,  or  is  1896 

proved  to  be  calculated  so  to  do.    The  sense  in  which,  and  in  powell 

which  alone,  a  person  entitled  to  a  trade-mark  has  a  property  j^jj^j^j^^jj^j, 

in  it  was  fully  explained  in  Sinqer  Manufacturinq  Co.  v.  Vinegar 

Brewery 

Loog  (1)  by  Lord  Selborne  (2),  by  Lord  Blackburn  (3),  and  by  Company. 
Lord  Watson.  (4)  [His  Lordship  read  the  passages  above  Liuiiey  l. j. 
referred  to,  and  continued]  : — 

Precisely  the  same  principles  are  applicable  to  the  use  of 
words  as  to  the  use  of  marks  for  the  designation  of  particular 
goods.  This  is  shewn  by  such  cases  as  the  Angostura  Bitters 
Case  (5) ;  the  Glenfield  Starch  Case  (6) ;  the  Stone  Ale  Case  (7) ; 
BraliamY.  Bustard  (8)  (the  ''Excelsior  White  Soft  Soap"  case)  ; 
and  Seixo  v.  Provezende.  (9)  But  the  exclusive  right  to  the 
use  of  words  is  much  more  burdensome  to  other  people  than  the 
exclusive  right  to  the  use  of  a  mark.  A  person  who  designs  or 
adopts  a  mark  to  denote  his  goods  imposes  no  unreasonable 
burden  on  rivals  in  trade  by  forbidding  them  from  using  the 
same  mark  to  denote  similar  goods  if  the  public  are  thereby 
misled.  But  to  monopolise  the  use  of  words  imposes  a  much 
more  serious  burden.  Consequently,  limits  have  been  put  to 
the  right  to  complain  of  the  use  of  words  which  have  not  been 
put  to  the  right  to  complain  of  the  use  of  marks.  For  example, 
if  a  man  uses  his  own  name  to  denote  his  own  goods,  it  would 
be  intolerable  to  confer  upon  him  the  right  to  prevent  other 
people  of  the  same  name  from  honestly  using  their  own  name 
to  denote  their  own  goods,  even  although  they  might  be  of  the 
same  kind  as  his,  and  be  undistinguishable  from  them  :  Burgess 
V.  Burgess  (10) ;  Turton  v.  Turton.  (11)  Again,  if  a  person  uses 
words  which  simply  describe  the  kind  of  goods  he  makes  or 
sells — e.g.,  leather  boots — it  would  be  intolerable  to  confer  upon 
him  the  right  to  prevent  other  persons  from  honestly  using  the 
same  words  to  describe  what  they  make  or  sell.  Although, 

(1)  8  App.  Cas.  15.  (7)  41  Cli.  D.  35 ;  [1891]  A.  C. 

(2)  Ibid.  27.  217. 

(3)  Ibid.  32,  33,  37.  (8)  1  H.  &  M.  447. 

(4)  Ibid.  38,  39.  (9)  L.  E.  1  Cli.  192. 

(5)  7  Ch.  D.  801.  (10)  3  D.  M.  &  G.  896. 

(6)  L.  K.  5  H.  L.  508.  (11)  42  Ch.  D.  128. 
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0.  A.      however,  a  person  by  using  his  own  name,  or  a  merely  descrip- 

1896       tive  word,  to  denote  a  particul  ar  article,  cannot  prevent  othe 

Powell     bona  fide  traders  of  the  same  name  from  using  it,  or  prevent 

BiEMiNGHAM  ^^^'^^^^  boua  fido  traders  making  or  selling  the  same  sort  of  goods 

ViNEGAK  from  using  the  same  descriptive  word,  yet,  even  in  such  a  case, 
Beewery    .  ^   .    .  . 

Company,  if  the  descriptive  name  is  proved  to  mean  the  goods  of  the 
Lindiey  L.J.  plaintiff,  and  if  deception  is  also  proved,  a  person  may  be 
restrained  from  using  such  name  or  word  without  taking  such 
steps  as  will  render  mistakes  unlikely  to  occur.  The  following 
are  well  known  instances  :  HoUoway  v.  Holloioay  (1)  ;  Seixo  v. 
Frovezende  (2) ;  WotherspoonY.  Currie  (3)  ("  Glenfield  Starch  ") ; 
Seigert  v.  Findlater  (4)  ("Angostura  Bitters  ")  ;  Thompson  v. 
Montgomery  (5)     Stone  Ale  "). 

The  leading  case  on  this  point  is  Beddaway  v.  Banliam  (6), 
decided  the  other  day  in  the  House  of  Lords.  (7)  In  that  case 
the  plaintiffs  had  long  made  and  sold  camel-hair  belting ;  the 
defendants  also  made  and  sold  camel-hair  belting.  Both  belt- 
ings were  really  made  of  camel's  hair.  But  it  was  proved 
that  in  the  trade  camel-hair  belting  meant  camel-hair  belting 
of  the  plaintiffs'  manufacture,  and  that  the  defendants'  goods 
were,  in  fact,  sold  for  the  plaintiffs'.  The  Court  of  Appeal 
held  that  the  plaintiff  was  not  entitled  to  an  injunction  (6) ; 
but  the  House  of  Lords  took  a  different  view.  Lord  Herschell 
said  (p.  210)  :  "  The  name  of  a  person,  or  words  forming  part 
of  the  common  stock  of  language,  may  become  so  far  associated 
with  the  goods  of  a  particular  maker  that  it  is  capable  of 
proof  that  the  use  of  them  by  themselves  without  explana- 
tion or  qualification  by  another  manufacturer  would  deceive 
a  purchaser  into  the  belief  that  he  w^as  getting  the  goods  of 
A.  when  he  was  really  getting  the  goods  of  B.  In  a  case 
of  this  description  the  mere  proof  by  the  plaintiff  that  the 
defendant  was  using  a  name,  word,  or  device  which  he  had 
adopted  to  distinguish  his  goods  would  not  entitle  him  to  any 
relief.    He  could  only  obtain  it  by  proving  further  that  the 

(1)  13  Beav.  209.  (5)  41  Cli.  D.  35 ;  [1891]  A.  C. 

(2)  L.  E.  1  Ch.  192.  217. 

(3)  L.  E.  5  H.  L.  508.  (6)  [1895]  1  Q.  B.  286. 

(4)  7  Cli.  D.  801.  (7)  [1896]  A.  C.  199. 
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defendant  was  using  it  under  such  circumstances  or  in  such 
manner  as  to  put  off  his  goods  as  the  goods  of  the  plaintiff.  If 
he  could  succeed  in  proving  this  I  think  he  would,  on  well- 
established  principles,  be  entitled  to  an  injunction.  In  my 
opinion,  the  doctrine  on  which  the  judgment  of  the  Court  of 
Appeal  was  based,  that  where  a  manufacturer  has  used  as  his 
trade-mark  a  descriptive  word  he  is  never  entitled  to  relief 
against  a  person  who  so  uses  it  as  to  induce  in  purchasers  the 
belief  that  they  are  getting  the  goods  of  the  manufacturer  who 
has  theretofore  employed  it  as  his  trade-mark,  is  not  supported 
by  authority,  and  cannot  be  defended  on  principle.  I  am 
imable  to  see  why  a  man  should  be  allowed  in  this  way  more 
than  in  any  other  to  deceive  purchasers  into  the  belief  that  they 
are  getting  what  they  are  not,  and  thus  to  filch  the  business 
of  a  rival."  And  again,  Lord  Herschell  said  (p.  214)  :  "  What 
right,  it  was  asked,  can  an  individual  have  to  restrain  another 
from  using  a  common  English  word  because  he  has  chosen  to 
employ  it  as  his  trade-mark  ?  I  answer  he  has  no  such  right ; 
but  he  has  a  right  to  insist  that  it  shall  not  be  used  without 
explanation  or  qualification  if  such  a  use  would  be  an  instrument 
of  fraud."  Lord  Macnaghten  said  (p.  218) :  ^'  The  appellants 
concede — they  cannot  indeed  any  longer  dispute — that  everybody 
who  makes  belting  of  camel  hair  is  entitled  to  describe  his  belting 
as  camel-hair  belting,  provided  he  does  so  fairly.  But  they  con- 
tend, and  I  think  with  reason,  that  neither  Banham  nor  anybody 
else  is  entitled  to  steal  Eeddaway's  trade  under  colour  of  im- 
parting accurate  and  possibly  interesting  information.  Practi- 
cally the  only  difference  which  the  unexpected  turn  in  the 
evidence  has  made  is  this :  the  case  now  comes  more  properly 
under  the  second  branch  of  the  proposition  laid  down  by 
James  L.J."  (in  a  passage  cited  from  Singer  Manufacturing  Co. 
V.  Loog  (1))  "  if  camel-hair  belting  had  kept  its  place  as  a 
fanciful  term  it  would  have  fallen  under  the  first.  The  learned 
counsel  for  the  respondents  maintained  that  the  expression 
*  camel-hair  belting  '  used  by  Banham  was  the  *  simple  truth.' 
/Their  proposition  was  that  *  where  a  man  is  simply  telling  the 
truth  as  to  the  way  in  which  his  goods  are  made,  or  as  to 

(1)  18  Ch.  D.  412. 


C.  A. 

1896 

Powell 
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C.  A.      the  materials  of  which  they  are  composed,  he  cannot  be  held 
1896      liable  for  mistakes  which  the  public  may  make.'    That  seems 
Powell    to  me  to  be  rather  begging  the  question.    Can  it  be  said 
iRMiNGHAM  ^^^^        dcscriptlon  '  camel-hair  belting '  as  used  by  Banham 
Vinegar       ^he  simple  truth  ?    I  will  not  call  it  an  abuse  of  languae^e 


Company,  to  say  SO,  but  Certainly  it  is  not  altogether  a  happy  expres- 
LindieyL.j.   sion.     The  whole  merit  of  that  description,  its  one  virtue 


for  Banham's  purposes,  lies  in  its  dupHcity.  It  means  two 
things.  At  Banham's  works,  where  it  cannot  mean  Eeddaway's 
belting,  it  may  be  construed  to  mean  belting  made  of  camel's 
hair;  abroad,  to  the  German  manufacturer,  to  the  Bombay 
mill-owner,  to  the  up-country  native,  it  must  mean  Eeddaway's 
belting  ;  it  can  mean  nothing  else.  I  venture  to  think  that  a 
statement  which  is  literally  true,  but  which  is  intended  to 
convey  a  false  impression,  has  something  of  a  faulty  ring  about 
it ;  is  not  sterling  coin ;  it  has  no  right  to  the  genuine  stamp 
and  impress  of  truth." 

Again,  if  a  person  makes  or  sells  an  article  and  calls  it  by  a 
particular  name,  the  use  of  that  particular  name  by  others  for 
the  same  sort  of  goods  is  not  necessarily  an  infringement  of  his 
rights,  even  if  the  name  is  not  obviously  descriptive.  If  the 
article  is  a  patented  article,  sold  by  the  patentee  under  the  name 
in  question,  then  when  the  patent  expires  any  one  is  at  liberty 
to  make  and  sell  the  article,  and  to  sell  it  under  the  name  by 
which  it  has  become  known  in  the  market ;  and  if  nothing  more 
is  done,  the  patentee  has  no  redress.  This  was  decided  in 
Cheavin  v.  Walker  (1),  and  Linoleum  Manufacturing  Co.  v. 
Nairn,  (2)  Again,  if  a  person  makes  an  article  not  patented, 
and  gives  it  a  certain  name  by  which  the  article  comes  to  be 
known  in  the  market,  any  one  who  can  make  the  same  kind  of 
article  can  call  it  by  the  name  by  which  it  is  known,  if  he  can 
in  fact  do  so  without  passing  off  his  goods  for  those  of  the 
original  makers:  see  SeigertY.  Findlater  (3)  (the  "Angostura 
Bitters"  case),  and  In  re  Leonard  and  Ellis's  Trade-mark  (4) 
(the    Valvoline  "  case). 

But  no  case  has  yet  decided  that  the  name  of  an  article. 


Brewbey 


(1)  5Ch.  D.  850.. 

(2)  7  Ch.  D.  834. 


(3)  7  Ch.  D.  801. 

(4)  26  Ch.  D.  288. 
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whether  patented  or  unpatented,  can  be  used  in  such  a  way  as 
to  pass  off  one  person's  goods  for  those  made  by  another.  In 
Cheavin  v.  Walker  (1),  in  the  Linoleum  Case  (2),  and  in  the 
Valvoline  Case  (3)  there  was  no  deception,  and  no  injunction 
was  granted.  In  the  Angostura  Bitters  Case  (4)  there  was 
deception,  and  an  injunction  was  granted  ;  and  although  there 
the  defendants'  bitters  differed  from  the  plaintiffs',  this  only 
made  the  deception  easier  of  proof.  Braliam  v.  Bustard  (5)  (the 
Excelsior  White  Soft  Soap  "  case)  is  another  illustration  of  the 
same  principle.  So  is  the  Camel-hair  Belting  Case  (6),  already 
referred  to. 

There  is  another  way  in  which  a  name  originally  a  good  trade 
name  may  lose  its  character  and  become  publici  juris — i.e., 
where  the  first  person  using  the  name  does  not  claim  the  right 
to  prevent  others  from  using  it,  and  allows  other  persons  to  use 
it  without  complaint.  The  name  then  comes  to  denote  the 
article  and  nothing  more  ;  the  name  becomes  publici  juris,  and 
any  one  who  is  at  liberty  to  make  the  article  can  call  it  by  the 
name  by  which  it  is  usually  known.  Ford  v.  Foster  (7)  is  the 
leading  authority  on  this  head.  No  name,  however,  can  become 
publici  juris  in  this  way  so  long  as  the  person  originally  entitled 
to  the  use  of  the  name  asserts  his  rights  in  that  respect.  More- 
over, it  is  for  those  who  assert  that  a  trade  name  has  become 
publici  juris  to  prove  it  (per  Lord  Cairns — the  Singer  Machine 
Manufacturers  v.  Wilson.  (8)) 

A  more  difficult  case  arises  where  a  man  has  long  been  the 
sole  maker  of  a  particular  kind  of  article  which  he  has  always 
called  by  some  name  by  which  his  goods  are  known — by  which, 
in  fact,  they  are  usually  called  by  ordinary  buyers.  A  rival 
trader  cannot,  of  course,  adopt  the  trade  name  and  make  up  his 
own  articles  so  as  to  make  them  look  like  or  pass  for  the  other's. 
But  if  he  can  avoid  doing  this,  there  is  no  law  to  prevent  him 
from  making  and  selling  goods  of  the  same  sort  as  the  other's, 
nor  from  calling  them  by  the  name  by  which  alone  they  are 
known  in  the  market. 
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(1)  5  Ch.  D.  850. 
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(4)  7  Ch.  D.  801. 


(5)  1  H.  &  M.  447. 
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(7)  L.  R.  7  Ch.  611. 

(8)  3  App.  Cas.  at  pp.  384,  385. 
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If  it  be  impossible  profitably  to  use  the  old  name,  and  at  the 
same  time  so  to  distinguish  the  two  classes  of  goods  as  to 
prevent  the  rival  goods  from  being  mistaken  for  others,  what  is 
to  be  done?  Is  the  name  to  be  protected  and  rivalry  prevented, 
or  is  the  rival  to  be  at  liberty  to  use  the  name  and  destroy  the 
trade  of  the  old  trader  ?  Both  principle  and  authority  clearly 
appear  to  be  in  favour  of  the  old  trader  if  he  can  prove  that  the 
name  denotes  his  goods  and  that  his  rival's  are  in  fact  mis- 
taken for  his.  The  Excelsior  White  Soft  Soap  Case  (1)  and  the 
Angostura  Bitters  Case  (2)  go  far  to  shew  this.  In  the  Stone 
Ale  Case  (3)  the  difficulty  to  which  I  am  alluding  was  com- 
mented on  by  several  of  the  Lords.  It  was  there  decided  that 
a  brewer  at  Stone,  who  had  long  called  his  ale  Stone  Ale," 
was  entitled  to  protection  against  a  rival,  who  also  brewed  ale 
at  Stone,  and  called  it  "  Stone  Ale."  [His  Lordship  then  read 
passages  from  the  judgments  delivered  in  that  case  by  Lord 
Herschell  and  Lord  Watson.  (4)] 

Whatever  doubt  there  might  have  been  on  this  matter  is  now 
removed  by  the  decision  of  the  House  of.  Lords  in  Beddaway  v. 
JBanham  (5),  to  which  I  have  already  referred,  for  it  was  ad- 
mitted there  that  camel-hair  belting  truly  described  the  article 
so  called.  This  decision  settles  the  question  I  am  considering 
in  favour  of  the  old  trader,  if  he  can  succeed  in  proving  his  case, 
which,  however,  may  often  be  very  difficult  for  him  to  do.  This 
doctrine,  liowever,  is  said  to  lead  to  this  curious  result — namely, 
that  an  inventor  of  an  unpatented  article,  to  which  he  gives  a 
name,  may  be  able  practically  to  enjoy  a  longer  monopoly  in 
the  name  than  an  inventor  of  a  patented  article.  But  there  is 
nothing  anomalous  in  this.  If  a  man  has  a  secret  invention  by 
which  he  can  make  an  article  better  or  cheaper  than  other 
people,  he  practically  has  a  monopoly  in  that  article  until  his 
secret  is  discovered,  or  some  one  else  can  make  a  better  or 
cheaper  article.  There  is  no  limit  to  the  duration  of  this 
monopoly.  As  regards  name,  when  his  secret  is  discovered  he 
is  in  the  same  position  as  a  patentee  whose  patent  has  expired. 


(1)  1  H.  &  M.  447. 

(2)  7  Ch.  D.  801. 

(3)  41  Ch.  D.  35  ;  [1891]  A.  C.  217. 


(4)  See  Montgomery  v.  Tjtomjjson, 
[1891]  A.  C.  220,  222. 

(5)  [1896]  A.  C.  199. 
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In  both  cases  the  article  can  be  made  and  sold  under  the  name      C.  A. 
by  which  it  is  known ;  but  in  neither  case  can  such  use  be  made  1896 
of  it  as  to  enable  a  rival  to  pass  off  his  goods  as  those  of  the  Powell 
original  maker.    If  the  use  of  the  name  alone  renders  this  Birmingham 
unavoidable,  the  name,  I  apprehend,  must  not  be  used.  Vinegar 

■^■^  ,  .     .  .  Brewery 

Having  now  endeavoured  to  explain  the  principle  applicable  Company. 
to  the  present  case,  I  pass  to  the  evidence  adduced  in  it.  Lindley  L.J. 

For  thirty-five  years  or  more  the  plaintiff  has  made  and 
sold  a  sauce  which  he  has  called  ''Yorkshire  Relish."  This 
term  does  not  describe  the  nature  of  the  sauce;  the  words 
convey  no  information  whatever  of  its  make  or  qualities. 
''Yorkshire  Eelish  "  is  a  non-descriptive  trade  name,  and  it  is 
very  important  to  bear  this  in  mind.  The  composition  of  the 
sauce  and  the  mode  of  making  it  are  known  only  to  the  plaintiff 
and  his  workpeople — perhaps  not  even  to  any  one  workman. 
[His  Lordship  then  described  the  plaintiff's  bottles,  labels,  and 
wrappers.] 

Some  years  ago  the  plaintiff  registered  the  words  "York- 
shire Eelish  "  as  an  old  trade-mark  of  his  own;  but  after  a 
long  litigation  with  the  defendants  these  words  were  expunged 
from  the  register  on  the  ground  that,  although  the  plaintiff 
had  long  called  his  sauce  by  that  name,  the  name  alone  had 
not  been  used  by  the  plaintiff  to  denote  his  goods  (see  In  re 
PoiveU's  Trade-mark  (1)  ;  Poioell  v.  Birmingham  Vinegar 
Brewery  Co,  (2))  The  words  "Yorkshire  Eelish"  are  not, 
therefore,  per  se  a  registered  trade-mark.  They  remain,  how- 
ever, as  they  always  have  been,  the  most  conspicuous  and 
important  words  on  the  plaintiff's  labels  and  WTappers.  The 
plaintiff  has  invariably  taken  proceedings  to  prevent  other 
persons  from  using  the  words  "Yorkshire  Eelish"  to  denote 
any  sauce  made  by  them,  and  the  plaintiff  has  hitherto  suc- 
ceeded in  preventing  other  people  from  using  that  name.  The 
term  "Yorkshire  Eelish"  cannot,  therefore,  be  said  to  have 
yet  become  publici  juris  within  the  meaning  of  that  expression 
as  applied  to  trade  names  and  explained  in  Ford  v.  Foster.  (3) 
The  evidence  plainly  shews  the  value  to  the  plaintiff'  of  the 

(1)  [1893]  2  Ch.  388.  (2)  [1894]  A.  C.  8. 

(3)  L.  E.  7  Ch.  611. 
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name  of  ''Yorkshire  Eelish."  The  name  not  only  denotes  a 
particular  kind  of  sauce,  but  it  denotes  the  sauce  which  the 
plaintiff  and  he  alone  has  hitherto  made.  Those  persons  who 
are  in  the  trade  or  who  read  all  that  is  on  the  labels  know 
that  Yorkshire  Eelish  "  is  the  sauce  made  by  the  plaintiff 
for  which  he  is  famous.  At  the  same  time  it  is  true  that  great 
numbers  of  ordinary  retail  buyers  are  guided  by  the  words 
"  Yorkshire  Eelish  "  ;  such  persons  do  not  attend  to  anything 
else  on  the  labels.  So  long  as  "Yorkshire  Eelish"  are  the 
conspicuous  words  an  alteration  in  the  label  does  not  attract 
the  attention  of  the  great  majority  of  buyers  or  give  rise  to  any 
suspicion  that  the  sauce  with  the  altered  label  is  not  the  same, 
or  does  not  come  from  the  same  maker,  as  that  which  they  are 
accustomed  to  buy  or  have  been  told  to  ask  for.  The  evidence 
on  this  point  is  very  strong — so  strong  that  I  doubt  the  pos- 
sibility of  any  one  selling  sauce  in  ordinary  round  glass  sauce, 
bottles  with  "  Yorkshire  Eelish  "  conspicuous  upon  them  with- 
out misleading  the  public  and  seriously  injuring  the  plaintiff. 
What  might  happen  if  a  rival  maker  of  "  Yorkshire  Eelish  " 
sold  it  in  bottles  unlike  ordinary  glass  sauce  bottles,  or  in  some 
other  vessel  wholly  unlike  the  bottles  used  by  the  plaintiffs,  or 
at  prices  so  dissimilar  as  to  attract  attention,  there  is  no  evidence 
to  shew.  Perhaps  it  would  not  be  worth  anybody's  while  to 
attempt  to  create  a  trade  in  Yorkshire  Eelish  "  under  such 
conditions. 

The  defendants  having  succeeded  in  removing  from  the  re- 
gister the  words  "  Yorkshire  Eelish  "  as  a  separate  trade-mark, 
have  determined  to  try  and  make  a  sauce  like  '*  Yorkshire 
Eelish,"  and  to  sell  it  under  that  name.  They  have  succeeded 
in  making  a  sauce  so  like  in  appearance,  taste,  and  smell  to  the 
plaintiff's  sauce  that  it  is  difficult  to  distinguish  the  one  from 
the  other.  But  still  the  defendants  have  not  discovered  the 
plaintiff's  secret,  and  the  sauce  made  by  the  defendants  is  not 
the  same  as  that  sold  by  the  plaintiff;  it  is  not  made  from 
his  recipe ;  and  it  is  not  in  all  respects  like  the  plaintiff's 
sauce.  The  defendants  have  taken  care  not  to  imitate  the 
plaintiff's  label  nor  his  trade-mark  of  a  plate.  Moreover,  the 
defendants  print  their  own  names  in  conspicuous  letters  on 
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their  own  label.  They  have  a  round  gilt  disc  instead  of  a  round 
blue  plate,  and  they  now  sell  their  own  sauce  in  pink,  and  not 
white,  wrappers.  In  short,  when  both  the  plaintiff's  and  the 
defendants'  sauces  are  looked  at  as  they  are  sold,  the  differences 
between  the  two  are  apparent  enough  to  any  one  whose 
attention  is  drawn  to  them.  But  the  resemblances  are  as 
conspicuous  as  the  differences.  The  round  disc  used  by  the 
defendants  is  a  substitute  for  the  plaintiff's  round  plate.  The 
bottles  themselves  are  alike  in  shape,  size,  and  appearance,  and 
the  words  ''Yorkshire  Kelish  "  are  impressed  into  the  glass. 
The  prices  at  which  the  defendants  sell  to  grocers  are  lower 
than  th.e  plaintiff's  price ;  but  the  price  paid  by  the  customers 
to  retail  grocers  is  the  same — namely,  4:^d.  for  the  small  bottles. 
But,  above  all,  the  words  "  Yorkshire  Kelish  "  are  as  conspicuous 
on  the  defendants'  bottles  as  on  the  plaintiff's.  The  conse- 
quence is  that,  notwithstanding  the  differences  to  which  I 
have  alluded,  the  evidence  proves  that  the  defendants'  sauce 
can  be,  and  in  fact  is,  easily  mistaken  by  ordinary  buyers  for 
the  sauce  which  the  plaintiff  has  long  made  and  sold,  and 
still  makes  and  sells,  under  the  name  of  Yorkshire  Eelish." 
This  fact  is  undeniable. 

I  pass  over  the  defendants'  price-lists  and  show-cards,  for, 
although  they  are  of  considerable  importance,  there  is  other 
evidence  far  stronger  which  proves  the  statement  I  have  made. 
[His  Lordship  then  referred  to  the  evidence,  and  continued  : — ] 
I  cannot,  therefore,  say  that  the  differences  between  the 
bottles  as  sold  are  sufficient  to  prevent  mistakes.  They  do  not. 
What  is  the  legal  consequence  ?  It  follows  from  what  I  have 
stated  in  the  earlier  part  of  my  judgment  that  the  plaintiff  is 
entitled  to  be  protected.  The  case  falls  within  the  principles 
acted  upon  in  the  Glenfield  Starch  Case  (1),  the  Excelsior  White 
Soft  Soap  Case  (2),  Seixo  v.  Provezende  (3),  the  Angostura  Bitters 
Case  (4),  and  the  Stone  Ale  Case  (5),  and  in  Beddaivay  v.  Ban- 
ham  (6)  in  the  House  of  Lords.  In  most  if  not  in  all  of  these 
cases  the  defendants  took  care  to  put  their  own  names  on  the 
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goods  they  sold.  So  did  the  defendants  in  the  Singer  Manu- 
facturing Co.  V.  Loog  (1)  on  the  brass  plate  which  they  were 
restrained  from  using.  (2)  Great  reliance  was  placed  by  Mr. 
Moulton  on  what  Fry  L.J.  said  in  the  Angostura  Bitters 
Case  (3)  ;  but  the  learned  judge  was  there  considering  whether 
the  defendant  could  be  restrained  from  using  those  words  abso- 
lutely, and  he  came  to  the  conclusion  that  he  could  not.  This 
was  quite  right ;  for  to  have  granted  an  injunction  to  restrain 
the  use  of  those  words  simply  would  have  been  to  go  too  far. 
In  that  very  case,  however,  an  injunction  was  granted  as 
already  stated. 

The  defendants  say  that  they  do  not  want  to  pass  their  goods 
off  for  the  plaintiff's ;  but  they  do  in  fact  cause  them  to  be  so 
passed  off ;  and,  although  I  have  no  doubt  the  defendants  do  not 
want  to  transgress  the  law,  yet  they  do  want  to  trade  on  a 
reputation  w^hich  does  not  belong  to  them,  and  which  has  been 
earned  by  and  belongs  to  the  plaintiff.  This  is,  to  say  the 
least,  very  unfair.  It  follows  from  what  I  have  said  in  the 
earlier  part  of  the  judgment  that  the  plaintiff  is  entitled  to 
be  protected  from  what  the  defendants  are  doing.  Stirling  J.  has 
so  decided,  and  has  granted  an  injunction  which  is,  in  effect, 
an  injunction  not  to  restrain  the  defendants  from  selling  their 
sauce  as  Yorkshire  Kelish  "  without  any  qualification,  but  to 
restrain  them  from  doing  so  without  better  distinguishing  their 
sauce  from  the  sauce  made  and  sold  by  the  plaintiff.  For  the 
reasons  I  have  already  given,  my  opinion  is  that  the  judgment 
appealed  from  is  right,  and  that  the  appeal  must  be  dismissed 
with  costs. 

I  do  not  shrink  from  the  conclusion  that  the  defendants  may 
find  it  practically  impossible  profitably  to  compete  with  the 
plaintiff  in  his  trade.  I  do  not  see  the  injustice  of  such  a 
conclusion,  nor  do  I  see  that  the  public  will  greatly,  if  at  all, 
suffer  by  it.  After  all,  the  defendants'  sauce  is  not  what  has 
hitherto  been  known  as  "Yorkshire  Eelish,"  although  the 
defendants  do  all  they  think  they  safely  can  to  lead  people  to 
suppose  it  is.  The  defendants  can  make  and  sell  their  sauce 
as  much  as  they  please ;  they  may  even  sell  it  under  the  name 

(1)  18  Ch.  D.  395.        (2)  8  App.  Cas.  18,  35,  42.       (3)  7  Ch.  D.  813. 
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of     Yorkshire  Eelish,"  if  they  can  do  so  without  misleading      C.  A. 
buyers  and  so  injuring  the  plaintiff.    If  that  is  done  the  plain-  1896 
tiff  may  lose  his  trade,  but  no  right  of  his  will  be  infringed. 
But  if  it  is  impossible  to  comply  with  such  conditions  and  yet 
profitably  compete  with  the  plaintiff  (as  probably  it  is)  the 
defendants  must  drop  the  name.    Such  a  possible  result  was 
distinctly  pointed  out  by  Bowen  L.J.  and  by  myself  when  this  LindieyL.j. 
case  was  formerly  before  the  Court.  (1) 

The  defendants  have  had  full  warning  of  the  difficulties  in 
their  way  and  of  the  risk  they  would  run  if  they  attempted  to 
do  what  they  have  in  fact  done.  They  have  deliberately  tried 
an  experiment  and  it  has  failed. 

Kay  L.J.  The  defendants  appeal  from  a  judgment  granting 
a  perpetual  injunction  to  restrain  them  from  using  the  words 
'  Yorkshire  Relish '  as  descriptive  of  or  in  connection  with  any 
sauce  or  relish  manufactured  by  them,  or  sauce  or  relish  (not 
being  of  the  plaintiff's  manufacture)  sold  or  offered  for  sale  by 
them,  without  clearly  distinguishing  such  sauce  or  relish  from 
the  sauce  or  relish  of  the  plaintiff,"  and  an  account  of  profits 
and  costs. 

The  law  relating  to  this  subject  may  be  stated  in  a  few 
propositions  : — 

(1.)  It  is  unlawful  for  a  trader  to  pass  off  his  goods  as  the 
goods  of  another. 

(2.)  Even  if  this  is  done  innocently  it  will  be  restrained  : 
Milling  ton  v.  Fox.  (2) 

(3.)  A  fortiori  if  done  designedly,  for  that  is  a  fraud, 

(4.)  Although  the  first  purchaser  is  not  deceived,  nevertheless 
if  the  article  is  so  delivered  to  him  as  to  be  calculated  to  deceive 
a  purchaser  from  him,  that  is  illegal :  SyJces  v.  Sijkes.  (3) 

(5.)  One  apparent  exception  is,  that  where  a  man  has  been 
describing  his  goods  by  his  own  name,  another  man  having  the 
same  name  cannot  be  prevented  from  using  it,  though  this  may 
have  the  effect  of  deceiving  purchasers  :  Burgess  y.  Burgess  (4) ; 
Turton  v.  Turton.  (5) 


(1)  See  In  re  PowelVs  Trade-mark, 
[1893]  2  Ch.  401. 

(2)  3  My.  &  Cr.  338. 


(3)  3  B.  &  C.  541. 

(4)  3  D.  M.  &  G.  896. 

(5)  42  Ch.  D.  128. 
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C.A  (6.)  But  this  exception  does  not  go  far.    A  man  may  so  use 

1896      his  own  name  as  to  infringe  the  rule  of  law  :     It  is  a  question 
Powell     of  evidence  in  each  case  whether  there  is  false  representation 
Birmingham  "  •  P®^  Turner  L.J.  in  Burgess  v.  Burgess.  (1)    So  he  may 

Vinegar  \yQ  restrained  if  he  associates  another  man  with  him  so  that 
Brewery 

Company,  under  their  joint  names  he  may  pass  off  goods  as  the  goods  of 
Kay  L.J.  auothcr  person:  Croft  y.  Bay  (2);  Clayton  v.  Bay  (3);  Mela- 
chrino  v.  Melaclirino  Egyptian  Cigarette  Co.  (4) 

(7.)  Another  apparent  exception  is,  where  a  man  has  under 
a  patent  had  a  monopoly  for  fourteen  years,  and  has  given  the 
article  a  descriptive  name,  he  cannot  when  the  patent  has 
expired  prevent  another  from  selling  it  under  '  that  name : 
Young  v.  Macrae  (5) ;  Binoleum  Manufacturing  Co.  v.  Nairn.  (6) 

(8.)  I  am  not  sure  this  would  be  so  if  the  name  so  used  were 
the  name  of  the  patentee,  or  even  a  purely  fanciful  name  not 
descriptive. 

(9.)  Certainly,  where  there  has  not  been  a  patent,  and  an 
article  has  been  made  and  sold  under  a  fanciful  name  not 
descriptive,  so  that  the  article  as  made  by  one  person  has 
acquired  reputation  under  that  name,  another  trader  will  not 
be  permitted  to  use  the  name  for  a  similar  article  made  by  him  : 
Braliam  v.  Bustard  (7)  ;  Cochrane  v.  Macnish  d  Son.  (8) 

(10.)  To  this  last  proposition  there  is  again  a  limitation.  If 
the  first  maker  has  slept  upon  his  rights,  and  allowed  the  name 
to  be  used  by  others  until  it  has  become  publici  juris,  the  Court 
will  not  interfere. 

Many  of  these  rules  of  law  and  exceptions  have  been  referred 
to  in  the  present  case,  and  the  question  is  whether  it  comes 
within  the  rules  which  give  protection  or  within  some  one  of 
the  exceptions. 

[His  Lordship  then  stated  the  facts  with  reference  to  the 
manufacture  and  sale  of  the  plaintiffs  and  defendants'  sauces, 
and  as  to  the  labels,  bottles,  wrappers,  and  method  of  sale 
adopted  by  them  respectively,  and  continued  : — ] 

(1)  3  D.  M.  &  G.  905.  (6)  7  Ch.  D.  834. 

(2)  7  Beav.  84.  (7)  1  H.  &  M.  447. 

(3)  26  Sol.  J.  43.  (8)  P.  C,  February  29, 1896 ;  since 

(4)  4  Eep.  Pat.  Cas.  215.  reported  [1896]  A.  C.  225. 

(5)  9  Jur.  (N.S.)  322. 
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The  resemblances  and  the  differences  between  the  two  seem      0.  A. 
to  me  to  shew  plainly  that  the  defendants  tried  to  make  such  a  1896 
general  similarity  between  their  label  and  the  plaintiff's  as  might  Powell 
lead  an  incautious  purchaser  to  suppose,  if  he  noticed  them  at  BiRMmGHAM 
all,  that  the  plaintiff  had  made  a  modification  of  his  label.  Vinegar 

^  ^  Brewery 

The  defendants  sent  out  to  retail  traders  who  dealt  with  Company. 
them  show-cards  to  put  in  their  shops  or  windows,  with  a  red  Kay  l.j. 
ground  on  which  were  the  words  "  Yorkshire  Relish "  in  a 
curve,  a  circle  in  the  middle  with  the  price  marked  in  it  in 
large  characters,  and  below  Holbrook  &  Co.,  London  and 
Birmingham,"  not  saying  who  were  the  manufacturers.  So  in 
their  price-lists,  which  were  headed  with  the  defendants'  name 
and  "  Sole  Makers  and  Proprietors  of  Holbrook  &  Co.'s  Sauces 
and  Pickles."  "Yorkshire  Relish  "  was  afterwards  printed  in 
large  type  without  any  indication  there  whose  make  was 
referred  to. 

We  have  this  additional  fact :  the  defendants  sold  their  sauce 
for  a  less  price  per  dozen  than  the  plaintiff,  and  it  is  proved 
that  some  grocers,  at  any  rate,  retailed  it  at  precisely  the  same 
price  which  they  got  for  the  plaintiff's.  So  that  there  was  a 
direct  inducement  to  buy  the  defendants'  sauce  and  pass  it  off 
as  the  plaintiff's  to  any  customer  who  asked  as  usual  for 
Yorkshire  Relish  "  only. 

Counsel  for  the  defendants  avowed  with  a  candour  that  was 
startHng  that  the  defendants'  object  was  to  obtain  a  share  in 
the  trade  in  "  Yorkshire  Relish."  "What,  in  1893  and  1894,  was 
that  trade  ?  It  was  an  enormous  sale  by  the  plaintiff  alone  of 
his  sauce  by  that  name.  No  one  else  sold  "  Yorkshire  Relish," 
nor,  except  in  the  instances  which  the  plaintiff  put  a  stop  to,  as  I 
have  mentioned,  had  ever  done  so.  Therefore,  to  obtain  a  share 
of  that  trade  could  only  be  by  selling  something  which  purchasers 
would  believe  to  be  the  plaintiff's  sauce.  The  learned  judge  in 
the  Court  belpw  seems  to  have  acquitted  the  defendants  of  any 
dishonest  intention.  I  confess  I  come  to  the  conclusion  that 
the  defendants  have  made  a  deliberate,  careful,  and  elaborate 
attempt  to  pass  off  their  sauce  as  that  of  the  plaintiff,  and  to 
reserve  to  themselves  the  usual  defence  that  no  one  would  be 
deceived  who  laid  the  bottles  side  by  side  and  attentively  studied 
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C.A.  the  labels  on  each.    The  defendants  seem  to  have  traded  on 

1896  the  well  known  fact  that  the  ordinary  purchaser  never  does  this. 

Powell  He  asks  for  an  article  like  this  by  the  name  ''  Yorkshire  Kelish," 

Birmingham        probably  never  notices  the  name  of  the  maker  at  all. 

Vinegar  Moulton  argued  that  if  the  defendants'  trading  was 

Brewery  .  .  , 

Company,    calculated  to  pass  their  goods  off  as  those  of  the  plaintiff,  they 

Kay  L.J.     would  bc  restrained,  even  if  the  sauces  were  identical,  and 

therefore  it  was  not  material  whether  they  were  the  same  or 

not.    I  altogether  disagree.    If,  as  I  think,  the  defendants 

intended  to  pass  off  their  sauce  as  that  of  the  plaintiff,  their 

conduct  is  more  inexcusable,  seeing  that  the  two  sauces  were 

not  the  same. 

Such  trading  is,  in  my  opinion,  fraudulent,  and  ought  to  be 
restrained  on  that  ground. 

But,  supposing  there  was  not  such  a  design  as  I  infer,  could 
the  Court,  acting  according  to  its  well  settled  rules,  allow  the 
defendants  to  continue  to  trade  in  this  manner  ? 

The  defendants  urged  that  the  plaintiff  has  no  right  to  the 
-exclusive  use  of  the  words  ''Yorkshire  Eelish,"  and  that  to 
prevent  the  defendants  from  using  them  -as  they  are  doing 
would  in  effect  be  to  give  the  plaintiff  the  exclusive  use  of  those 
words.  That  argument  has  been  answered  in  the  words  which 
I  have  quoted  from  Bowen  L.J.'s  judgment. 

In  Montgomery  v.  Thompson  (1)  Lord  Herschell  said  :  "  The 
respondents  are  entitled  to  ask  that  a  rival  manufacturer  shall 
be  prevented  from  selling  his  ale  under  such  a  designation  as 
to  deceive  the  public  into  the  belief  that  they  are  obtaining  the 
ale  of  the  respondents,  and  he  ought  not  the  less  to  be 
restrained  from  doing  so,  because  the  practical  effect  of  such 
restraint  may  be  much  the  same  as  if  the  persons  seeking  the 
injunction  had  a  right  of  property  in  a  particular  name." 

There  is  evidence  in  this  case  that  retail  traders,  when  asked 
for  Yorkshire  Kelish,  without  more,  do,  in  many  cases — I 
think  eleven  instances  are  given — supply  the  defendants'  sauce 
and  at  the  same  retail  price  as  is  given  for  the  plaintiff's. 
Moreover,  there  is  evidence  that  bona  fide  purchasers  wanting 
the  plaintiff's  sauce  have  been  deceived  and  have  discovered — 
(1)  [1891]  A.  C.  220. 
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in  one  instance,  at  least,  from  the  taste — that  they  have  C.A. 

received  the  defendants'  sauce  for  the  plaintiff's.     Without  1896 

this  evidence  I  should  have  inferred  that  what  the  defendants  Powell 

are  doing  would  he  calculated  to  deceive.     This  evidence  birjungham 

confirms  that  view.    Therefore,  on  this  around,  if  there  were  Vinegar 

....  Brewery 

no  suspicion  of  a  fraudulent  intention,  the  plaintiff  would  be  Company. 
entitled  to  an  injunction.  KayL.j. 

It  was  argued  that  the  plaintiff  has  nothing  to  do  with  the 
deception  of  the  public.  The  answer  is  obvious.  Every  person 
who,  intending  to  buy  a  bottle  of  the  plaintiff's  sauce,  gets 
instead  a  bottle  of  the  defendants'  is  a  customer  taken  from  the 
plaintiff  by  this  deceit;  and  if  this  is  extensively  done  the 
damage  to  the  plaintiff's  trade  would  be  serious. 

Then  does  this  case  come  within  any  of  the  exceptions  to 
the  general  rule?  The  words  ''Yorkshire  Eelish "  are  not 
descriptive  in  any  sense.  They  do  not  relate  to  the  character 
or  quality  or  geographical  origin  of  the  goods.  Except  that  the 
plaintiff  has  a  manufactory  at  Leeds  which  may  have  suggested 
the  use  of  the  word  "  Yorkshire,"  it  does  not  appear  why  that 
word  was  used  if  not  to  indicate  a  peculiar  sauce  of  the 
plaintiff's  manufacture. 

The  plaintiff  never  had  a  patent  for  this  sauce.  The  excep- 
tion established  in  the  case  of  a  patentee  who  has  used  a 
descriptive  name  which  has  become  the  name  of  the  patented 
article  during  his  monopoly  had  no  application  here. 

It  was  sought  to  bring  the  case  within  that  class  where  a 
man  has  been  allowed  to  use  his  own  name,  even  though  the 
use  of  it  might  be  calculated  to  deceive,  and  reference  was 
made  to  a  decision  of  the  Court  of  Appeal  in  Beddmvay  v. 
Banham  (1),  where  a  manufacturer  of  belting  for  driving 
machinery,  composed  partly  of  camels'  hair  mixed  with  other 
materials,  called  his  manufacture  ''  Camel-hair  Belting." 
Another  manufacturer  who  made  similar  belting  adopted  the 
same  name,  and  the  Court  held  that  he  was  entitled  to  do  so, 
because  by  doing  so  he  was  tehing  the  exact  truth,  his  belting 
being  made  substantially  "  of  camels'  hair.  One  difficulty  in 
that  case  is  shewn  by  the  word  substantially."  Camel-hair 
(1)  [1895]  1  Q.  B.  286;  in  H.  L.  [1896]  A.  C.  199. 
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C.A.      belting  was  not  an  accurate  description  of  either  the  plaintiff's 

1896      or  defendant's  manufacture ;  each  contained  a  portion  of  camels' 

Powell    hair,  but  each  might  quite  as  accurately  have  been  called  by 

Birmingham       name  of  any  other  of  the  substances  woven  into  the  belting  : 

Vinegar  a^d  as  the  plaintiff's  belting  had  become  known  by  a  name 
Brewery  .        .  .       .  .  t 

Company,    which  did  not  properly  describe  it,  such  name  might  be  con- 

Kay  L.J.     sidcred  an  arbitrary  name  which  could  not  well  be  used  by  a. 

rival  manufacturer  without  passing  off  his  goods  as  those  of  the 

plaintiff. 

That  case  was  appealed  to  the  House  of  Lords  and  has  just 
been  reversed,  the  Lord  Chancellor,  according  to  the  report 
in  the  Times,  holding  that,  although  the  name  was  descriptive, 
the  use  of  it  enabled  the  defendant,  according  to  the  evidence, 
to  pass  off  his  manufacture  as  that  of  the  plaintiff,  and  that 
therefore  an  injunction  should  be  granted. 

None  of  the  exceptions  to  the  general  rule  of  law  that  no 
,one  should  trade  so  as  to  pass  off  his  goods  as  those  of  another 
person  seems  to  me  to  apply  to  this  case. 

The  authority  most  nearly  in  point  is  that  of  Braham  v. 
Bustard.  (1)  The  plaintiff  there  had  manufactured  a  new 
article  to  which  he  gave  the  name  of  "  Excelsior  White  Soft 
Soap."  It  was  proved  to  the  satisfaction  of  the  Court  that  the 
plaintiffs'  goods,  and  their  goods  only,  were  known  in  the  market, 
by  that  name  from  December  to  June,  about  six  months,  and 
the  defendant  was  restrained  from  using  the  same  name  for 
soap  manufactured  by  him.  The  Vice-Chancellor  distinguished 
Young  v.  Macrae  (2)  because  it  was  proved  that  paraffin  oil 
was  and  had  long  been  known  as  the  scientific  name  of  that 
article.  This  has  been  followed  in  the  Privy  Council,  Feb- 
ruary 29,  1896  (3),  where,  in  an  appeal  from  Jamaica,  the  use 
of  the  words  "  Club  Soda  "  was  restrained  where  the  plaintiff 
had  used  those  words  since  1887  for  soda  water  manufactured 
by  him  in  Ireland  and  sold  in  Jamaica. 

The  form  of  the  injunction  in  this  case  follows  that  approved 
in  the  House  of  Lords  in  Jolinstoji  v.  Orr  Ewing.  (4), 


(1)  1  H.  &  M.  447.  (3)  Cochrane  v.  Macnish  &  Sdii, 

(2)  9  Jur.  (N.S.)  322.  [1896]  A.  C.  225. 

(4)  7  App.  Cas.  219,  234. 


CHANCEEY  DIVISION. 


85 


For  the  reasons  which  I  have  given  I  think  that  this  appeal  C.A. 
should  be  dismissed  with  costs.  1896 

Powell 

A.  L.  Smith  L.J.  In  my  judgment  the  real  question  to  be  Birmingham 
decided  in  this  case  is  one  of  fact,  which  is,  Has  the  plaintiff  Vinegar 

^       ^  Brewery 

estabhshed  that  the  defendants  have  been  passing  or  attempting  Company. 
to  pass  off,  or  enabling  others  to  pass  off,  their  goods  in  such  a 
way  as  to  be  calculated  to  lead  purchasers  to  believe  that  when 
purchasing  the  defendants'  goods  they  were  purchasing  the 
plaintiff's  ? 

If  this  be  proved  the  plaintiff,  in  my  judgment,  is  entitled  to 
the  injunction  he  has  obtained. 

The  proved  facts  are  these  :  Some  thirty-four  years  prior  to 
the  year  1894  the  plaintiff  commenced  making  from  a  secret 
recipe  a  sauce  which  he  called  by  the  name  of  ''Yorkshire 
Eehsh."  This  was  a  name  which  he  invented  for  the  occasion. 
It  described  no  ingredient  nor  peculiarity  of  the  sauce,  nor 
indicated  the  maker's  name,  it  was  non-descriptive  of  the  sauce, 
and  was,  in  my  opinion,  purely  a  fancy  name  given  to  the  sauce 
which  the  plaintiff  was  then  about  to  bring  out  and  place  upon 
the  market.  [His  Lordship  then  shortly  stated  the  facts  of  the 
case,  and  continued  : — ] 

It  is  not  suggested  by  the  plaintiff  that  he  has  any  right 
lunder  any  statute  to  the  exclusive  use  of  the  words  '*  Yorkshire 
Eelish,"  nor  that  he  has  any  right  at  law  to  a  monopoly  in  the 
words ;  but  what  he  asserts  is  that  the  defendants  have  been 
passing  and  are  attempting  to  pass  off,  and  enabling  others  to 
pass  off,  the  defendants'  sauce  as  the  sauce  of  the  plaintiff,  under 
such  circumstances  as  are  calculated  to  deceive  purchasers.  It 
was  well  known  to  all  connected  with  the  sauce  trade  that 
''  Yorkshire  Eelish "  denoted  sauce  manufactured  by  the 
plaintiff. 

What  the  defendants  have  done  is  this  :  they  have  made  a 
sauce  which  appears  from  the  evidence  to  be  as  regards  taste, 
when  used  upon  food,  about  as  like  to  the  plaintiff's  sauce  as 
they  could  well  make  it  without  knowing  the  plaintiff's  secret 
recipe ;  but  the  evidence  shews  that  it  certainly  is  not  the  same 
sauce,  but  a  different  sauce  to  the  plaintiff's. 
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C.A.         Not  one  of  the  defendants'  witnesses  could  say  that  it  was 

1896       the  same  sauce,  one  saying  that  it  was  "  a  wonderful  match," 

Powell     and  this  I  take  to  be  the  truth. 

BiEMiNGHAM     [^^^  LordsMp  then  stated  the  facts  as  to  bottles  and  wrappers 

Vinegar  used  by  the  plaintiff  and  the  defendants  respectively,  and  as  to 
Brewery  -i    •  r^r*  i  i  -i         •       -i  ~i 

Company,    the  similarity  and  differences  between  them,  and  continued  :— J 

A.  L.  Smith  L.J.     But  I  uccd  uot  refer  further  to  these  dissimilarities  or  simi- 

larities,  for  in  my  judgment  this  is  not  the  point  upon  which 

the  case  has  to  be  determined.    If  it  had  been,  I  may  say  that 

I  agree  with  the  evidence  obtained  out  of  the  plaintiff's  own 

witnesses  upon  cross-examination,  that  if  all  purchasers  of 

"Yorkshire  Kelish  "  sauce  looked  at  the  wrappers  or  labels  of 

the  defendants  they  would  see  that  what  they  were  buying  was 

Holbrook's  "Yorkshire  Kelish,"  and  not  Goodall,  Backhouse  & 

Co.'s  "Yorkshire  Eelish." 

But  although  this  is  so,  it  is  said  by  the  plaintiff  that  the 
evidence  shews  that  large  numbers  of  those  who  purchase 
"Yorkshire  Eelish  "  sauce  were  not  only  likely  to  be  deceived, 
but  in  fact  many  had  been  deceived  by  what  the  defendants 
were  doing,  and  I  will  deal  with  this  evidence  hereafter. 

It  is  not  denied  that  for  thirty-four  years  dow^n  to  1894  the 
plaintiff  was  the  sole  maker  of  the  sauce  known  as  "  Yorkshire 
Eelish " ;  excepting  upon  occasions  when  others  sought  to 
imitate  it  and  to  sell  their  imitations  under  such  circumstances 
that  they  were  promptly  stopped  by  injunctions  obtained  by  the 
plaintiff. 

There  is  no  pretence  for  saying  that  the  name  had  become 
publici  juris.  Mr.  Moulton,  when  asked  what  it  was  that 
prompted  his  clients  to  take  for  their  sauce  the  name  of  "  York- 
shire Eelish "  and  to  give  the  name  such  prominence  upon 
their  wrappers  and  labels,  and  why  they  were  not  content  to  call 
their  sauce  either  as  "Holbrook's  Sauce"  or  "Holbrook's Eelish," 
or  by  the  name  of  any  other  relish  they  might  choose  other  than 
"  Yorkshire  Eelish  "  (and  there  are  many  other  relishes  known 
in  commerce),  at  once  boldly  stated  that  the  defendants'  object 
was  (and  indeed  it  was  obvious  without  his  statement)  to  com- 
pete with  the  plaintiff  in  his  sale  of  "Yorkshire  Eelish  ";  and 
he  said  that  by  law  the  defendants  were  entitled  to  do  so,  for 
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the  only  right  which  the  plaintiff  had  was  that  no  one  should      ^-  ^• 
sell  his  sauce  as  the  sauce  of  the  plaintiff,  and  that  what  the  ]^ 
defendants  were  doing  was,  to  trade,  not  in  Goodall,  Backhouse  Powell 
&  Co.'s  ''Yorkshire  Kelish,"  but  in  Holbrook's  ''Yorkshire  Birmingham 
Kelish,"  and  thus  to  do  a  service  to  the  public.  Brewery 

I  agree  that  fair  and  honest  competition  in  itself  is  lawful  and  Company. 
beneficial  to  the  public ;  but  when  a  trader  avows  that  his  object  ^-  smith  l.j. 
in  taking  an  old,  well  known  fancy  name  of  an  article  of  high 
repute  and  of  vast  value  is  to  cut  into  the  established  trade  of 
another  and  undersell  him  if  possible,  which  is  in  fact  what  the 
defendants  are  attempting  to  do  in  the  present  case,  he  must 
be  careful  when  he  so  acts  to  the  injury  of  the  other  that  it 
cannot  with  truth  be  said  that  he  is  attempting  to  pass  off  his 
goods  as  the  goods  of  the  other. 

As  I  have  already  said,  in  my  opinion  the  wrappers  and  labels 
of  the  defendants  are  in  themselves  distinct  from  the  wrappers 
and  labels  of  the  plaintiff ;  but  the  defendants  have  throughout 
taken,  and  given  great  prominence  to,  the  words  "Yorkshire 
Kelish "  for  reasons  which  can  easily  be  surmised,  and  the 
question  is,  Can  they  by  law  do  so  ? 

There  is  good  evidence  in  this  case,  looking  to  the  v/ay  the 
defendants  have  acted,  the  closeness  with  which  they  have 
throughout  been  sailing  to  the  wind — by  which  I  mean  going  as 
near  to  the  plaintiff's  wrappers  and  labels  as  they  dared  to  go — ■ 
and  their  then  giving  way  and  resorting  to  other  devices — to 
their  price-lists  and  their  show-cards  (I  leave  out  the  alleged 
statements  of  Willcox,  their  traveller),  and  to  the  fact  that  they 
have  taken  the  well  known  fancy  name  by  which  the  plain- 
tiff's sauce  has  ever  been  known,  from  which  a  judge,  if  so 
minded,  would  have  been  well  warranted  in  finding  that  the 
defendants  in  what  :they  have  done  intended  to  pass  off  their 
goods  as  the  goods  of  the  plaintiff.  I  cannot  doubt  that  this 
is  so. 

I  do  not,  however,  recapitulate  this  evidence  which  Mr. 
Graham  Hastings  called  our  attention  to,  for  the  learned  judge 
has  not  based  his  judgment  upon  the  ground  of  intention  to 
deceive,  but  upon  the  ground  that  the  defendants'  acts  were 
calculated  to  deceive,  which  of  itself  is  sufficient  to  support  the 
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C.A.      injunction  irrespective  of  whether  there  was  an  intention  to 
1896       deceive  or  not. 
Powell        Now,  as  to  whether  the  defendants'  acts  were  calculated  to 
Birmingham  purchasers,  the  evidence  in  my  judgment  is  irresistible. 

Vinegar       It  establishes  first  of  all,  as  above  stated,  that  during  thirty- 
Company,   four  years  prior  to  1894  the  name  "  Yorkshire  Eelish  "  denoted 
A.  L.'a^hL.j.  the  sauce  which  during  that  period  has  been  manufactured  by 
the  plaintiff  and  by  no  one  else. 

It  establishes  that  a  large  class  of  consumers  of  "  Yorkshire 
Relish,"  as  well  as  many  retail  dealers,  for  years  have  been 
accustomed  to  purchase  the  plaintiff's  sauce  by  the  name  it  was 
so  well  known  to  them  all,  namely,  "Yorkshire  Eelish" 
wholly  irrespective  of  wrappers  or  labels,  and  in  many  cases  of 
the  name  of  the  maker. 

It  establishes  that  "Yorkshire  Eelish"  is  what  they  have 
asked  for,  and  the  plaintiff's  "  Yorkshire  Eelish  "  is  what  they  ■ 
have  been  always  theretofore  supplied  with,  until  the  defend- 
ants put  their  substitute  upon  the  market,  when  the  consumers 
got  the  defendants'  manufacture  in  the  place  of  the  plaintiff's 
manufacture.  It  was  established  that  the  defendants'  methods 
not  only  were  likely  to  deceive  purchasers,  but  proof  was  given 
of  actual  deception.  I  allude  to  the  cases  of  the  Eeeces,  the 
Browns,  the  Joneses  and  the  Jacksons,  the  first  three  having 
reference  to  purchasers  being  supplied  with  the  defendants' 
sauce  in  bottles  with  their  white  wrapper  on  when  "  Yorkshire 
Eelish  "  was  asked  for,  and  the  last  to  the  purchase  of  a  bottle 
of  sauce  with  defendants'  pink  wrapper  on.  These  cases  the 
learned  judge  believed,  and  I  do  not  doubt  he  was  right  when 
he  did  so. 

In  each  of  these  cases  "Yorkshire  Eelish  "  was  what  was 
asked  for,  obviously  meaning  the  old,  well  known  condiment, 
and  the  applicants  got  in  its  place  the  new  sauce  made  by  the 
defendants. 

It  was  also  proved  that  grocers  in  numerous  cases  (some  ten 
uncontradicted  test  cases),  when  asked  to  supply  over  the 
counter  "Yorkshire  Eelish,"  supplied  the  defendants'  sauce, 
and  it  may  be  added  by  so  doing  they  made  a  larger  profit  than 
they  would  have  done  had  they  supplied  the  plaintiff's  sauce, 
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inasmuch  as  the  defendants  suppHed  their  sauce  which  they  C.A. 
called  "  Yorkshire  KeHsh  "  to  the  grocers  at  3s.  per  dozen,  1896 
the  plaintiff's  "Yorkshire  Eelish  "  being  invoiced  to  the  grocer  powell 

at  4s.  Sd.  per  dozen,  the  same  price  in  each  case  being  charged  Birmingham 

to  the  customer.  Vinegar 

Brewery 

Mr.  Buckley  sought  to  evade  the  mass  of  evidence  which  Company. 
was  given  upon  these  heads,  not  by  contradiction,  for  the  a.  l.  smithL.j. 
evidence  was  really  all  one  way,  but  by  arguing  that  the 
purchaser  was  not  deceived,  because  he  did  not  purchase 
*'  Yorkshire  Eelish  "  as  being  made  by  the  plaintiff,  but  only 
*'  Yorkshire  Eelish  "  of  a  particular  taste,  or,  as  he  said,  as  being 
the  name  of  a  particular  article  which  tickled  the  palate  in  a 
particular  way,  and  that  was  all  the  purchaser  cared  for,  and 
that  was  what  he  got  when  supplied  with  the  defendants'  sauce. 
He  also  said  that,  as  to  taste,  the  defendants'  Yorkshire 
Eelish  "  was  similar  if  not  identical  to  the  plaintiff's  "  York- 
shire Eelish  "  ;  and,  therefore,  the  purchaser,  having  got  what 
he  had  asked  for,  was  not  deceived. 

In  my  judgment  the  facts  do  not  warrant  this  argument ; 
for  what  the  purchasers  in  truth  asked  for  was  either  the  old 
"  Yorkshire  Eelish  "  made  by  the  plaintiff  which  they  had  been 
accustomed  to  buy,  or,  if  they  did  not  know  the  plaintiff  made 
it,  then  for  "  Yorkshire  Eelish  "  made  by  the  same  maker 
whosoever  he  might  be  ;  and  instead  thereof  they  got  the  new 
manufacture  of  the  defendants.  Every  bottle  so  supplied  was 
a  loss  to  the  plaintiff. 

Whether  the  taste  of  the  defendants'  sauce  was  the  same  as 
the  taste  of  the  plaintiff's  sauce  I  very  much  doubt,  and  indeed, 
to  my  mind,  there  is  good  evidence  that  it  was  not,  and  I  say 
that  the  weight  of  the  evidence  shewed  that  the  defendants' 
sauce  was  more  salt  than  the  plaintiff's,  though  I  have  no 
doubt  the  defendants  made  their  sauce  as  like  the  plaintiff's  as 
they  possibly  could  without  knowing  his  secret  recipe. 

In  many  cases  it  passed  muster — in  others  it  did  not. 

That  the  acts  of  the  defendants'  were  calculated  to  deceive 
purchasers  has,  in  my  judgment,  been  clearly  established.  But 
it  was  argued  by  Mr.  Moulton  that  the  defendants  used  the 
words  "  Yorkshire  Eelish "  in  the  least  objectionable  way 
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C.A.  possible,  and  that,  as  the  plaintiff  had  at  law  no  monopoly  in 

1896  the  words,  the  defendants  were  entitled  to  take  them  and  use 

Powell  them  as  they  have  done. 

BiEMiNGHAM  "^^^            ^  wouM  point  out,  the  case  of  a  man  making 

Vinegar  the  identical  article  which  another  has  made  and  called  by  a 
Brewery     «  ,       .  . 

Company,  fancy  name,  but  it  is  the  case  of  a  man  making  another  article 
A.  L.  Smith  L.J.  and  calling  it  by  the  same  fancy  name. 

Whether,  in  the  first  case,  he  could  do  so,  if  it  tended  to 
mislead,  I  have  not  now  to  decide  ;  but  I  very  much  doubt  it, 
and  I  think  he  could  not — the  question  here  is  whether  in  the 
second  case  he  can  do  so. 

Suppose  that  the  words  "  Yorkshire  Eelish  "  have  obtained 
such  a  significance  in  the  market  that  it  is  impossible  either 
by  dressing  them  up  or  by  coupling  them  with  other  words  to 
render  them  innocuous  and  incapable  of  misleading  buyers, 
what  then  ?  Are  the  defendants  entitled  to  take  and  use  this 
old,  well  known  fancy  name  denoting  the  plaintiff's  goods,  and 
thereby  filch  from  the  plaintiff  his  old-established  trade  ;  or 
must  they  leave  the  fancy  name  alone  ? 

This,  in  my  judgment,  is  the  point  in  this  case.  Mr.  Moulton 
says  that  even  so  the  defendants  may  take  the  name ;  but  I  am 
of  opinion  that  this  is  not  so,  and  that  they  must  leave  the 
name  alone  if  they  cannot  render  it  otherwise  than  misleading 
to  purchasers.  It  may  be  that  the  result  of  such  a  state  of. 
things  is  that  it  gives  to  the  plaintiff  a  practical  monopoly  in 
the  words  which  otherwise  he  would  not  have,  and  it  appears 
to  me,  so  far  as  the  evidence  as  to  this  in  the  present  case 
goes,  that  this  is  so. 

Whether  it  is  possible  to  mask  the  words  "Yorkshire 
Relish  "  so  that  they  will  become  innocuous,  such  as  by  selling 
"  Yorkshire  Relish  "  in  jars  or  tins  or  barrels,  I  do  not  know  ; 
but  it  would  seem  that  if  this  be  possible,  and  it  be  done  so  that 
the  words  do  not  mislead,  then  the  object  which  I  have  no 
doubt  the  defendants  have  in  using  the  words  will  be  thereby 
frustrated. 

It  is  said  that  this  puts  the  plaintiff  in  the  same  position  as 
if  he  had  a  registered  trade-mark  or  a  patent  unexpired ;  but 
this  point  was  dealt  with  by  three  of  the  learned  Lords  in  the 


2Ch. 


CHANCEKY  DIVISION. 


91 


House  of  Lords  in  the  "Stone  Ale"  case:  Montgoinerij  v.  C.A, 
Thompson.  (1)    In  that  case,  as  in  the  present,  the  plaintiff  had  1896 

no  monopoly  in  the  words    Stone  Ale."  Powell 

Lord  Herschell  says  (2)  :     The  respondents  "  (i.e.,  the  plain- 

tiffs  in  that  case)  "  are  entitled  to  ask  that  a  rival  manufacturer  Vinegar 

Brewery 

shall  be  prevented  from  selling  his  ale  under  such  a  designation  Company. 
as  to  deceive  the  public  into  the  belief  that  they  are  obtaining  a.  l.  smith 
the  ale  of  the  respondents,  and  he  ought  not  the  less  to  be 
restrained  from  doing  so,  because  the  practical  effect  of  such 
restraint  may  be  much  the  same  as  if  the  persons  seeking  the 
injunction  had  a  right  of  property  in  a  particular  name  "  ;  and 
Lord  "Watson  (3)  doubted  the  possibility  of  the  word  Stone 
Ales"  in  that  case,  which  had  a  history  very  similar  to  the  words 

Yorkshire  Kelish  "  in  this  case)  being  taken ;  and  Lord  Mac- 
naghten  pointed  out  that  (4),  "  It  would  have  been  impossible 
for  the  defendant  to  have  called  his  ales  '  Stone  Ales,'  and  to 
have  distinguished  his  ales  from  those  of  the  plaintiff.  Any 
attempt  to  distinguish  the  two,  even  if  honestly  meant,  would 
have  been  perfectly  idle." 

The  difficulty  the  defendants  now  find  themselves  in,  in 
attempting  as  they  are  doing  to  obtain  the  benefit  of  the  well 
known  fancy  name  of  the  plaintiff's  "Yorkshire  Relish"  as 
being  their  "  Yorkshire  Eelish,"  was  clearly  pointed  out  to 
them  by  Bowen  L.J.  when  they  were  applying  to  have  the 
plaintiff's  trade-mark  expunged.    Bowen  L.J.  then  said  (5)  : 

In  this  particular  case  it  is  perfectly  true  that  'Yorkshire 
Eelish '  denotes  the  article  which  is  made  by,  and  has  been 
made  for  many  years  by,  the  appellant's  firm,  and  it  looks 
extremely  unhkely  that  any  person,  even  the  respondents,  could 
now  use  the  term  '  Yorkshire  Eelish '  without  running  great 
risks.  But  if  '  Yorkshire  Eelish '  is  not  a  term  to  which  the 
appellant  has  the  exclusive  right,  it  is  conceivable  that  the 
respondents  or  any  other  persons  in  the  trade  might  by  an 
honest  and  strong  endeavour,  carried  out  effectually,  so  dis- 
tinguish the  sale  of  the  article  which  they  are  selling  from  the 

(1)  [1891]  A.  C.  217.  (3)  [1891]  A.  C.  222. 

(2)  Ibid.  220.  (4)  Ibid.  225. 

(5)  [1893]  2  Ch.  407. 
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0.  A.      sales  of  the  appellant's  sauce,  or  so  distinguish  the  manufacture 
1896       of  the  article  which  they  manufacture  from  the  manufacture  of 
Powell    the  appellant's  sauce,  as  to  prevent  the  possibility  of  the  outside 
BiRMnioHAM  customer  being  deceived.    It  is  impossible  for  a  Court  of  Law 
Vinegar    ^0  say  that  it  might  not  be  done,  and  if  it  can  be  done,  the 

JjREWERY 

Company,  trade  have  a  right  to  have  that  door  left  open  to  them." 
A.  L.  Smith  L.J.  The  door  was  thus  left  open  to  the  defendants  with  this 
warning ;  and  it  appears  to  me  clear  upon  the  evidence  which 
has  been  given  in  this  case  that  the  defendants,  although  they 
have  used  all  sorts  of  contrivances  by  which  to  use  the  words 
"Yorkshire  Eelish"  so  as  to  be  of  use  to  themselves,  yet  have 
not  by  what  they  have  done  prevented  the  public  from  being 
deceived ;  for  the  large  body  of  evidence  given  upon  this  point, 
which  the  learned  judge  has  rightly  believed,  shews  that  it  is 
otherwise,  and  that  the  defendants  by  what  they  have  been 
doing  have  caused  their  goods  to  be  sold  as  the  goods  of  the 
plaintiff. 

Since  writing  this  judgment  the  case  of  Beddaway  v. 
Banham  has  been  decided  in  the  House  of  Lords.  (1) 

It  is  an  a  fortiori  case  to  the  present,  for  in  Beddaway  v. 
Bayiliam  the  words  "  Camel-hair  Belting  "  were  admitted  to 
be  descriptive  of  the  article  sold,  and  not  a  mere  fancy  name 
given  to  an  article  by  which  it  has  become  known  to  the  public ; 
and  yet  it  was  held  that  a  rival  in  trade  could  not  use  the  name 
if  by  so  doing  he  represented  his  goods  as  the  goods  of  another. 

This  appeal  must  be  dismissed  with  costs. 

Solicitors  :  Thorowgood,  Tahor  d;  Hardcastle  ;  J.  S.  Salaman. 
(1)  [1896]  A.  C.  199. 

W.  W.  K. 
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BIGGEESTAFF  v,  EOWATT'S  WHAEF,  LIMITED.  c.A. 
[1894   B.  4911.] 

April  14,  15. 

HOWAED  V,  EOWATT'S  WHAEF,  LIMITED.   

[1894    H.  3627.] 

Set-off— Floating  Security — Liquidated  Demand— Hypothecation— Powers  of 
Managing  Director — Presumption  of  Begularity. 

A  limited  company  agreed  to  sell  to  H.,  B.  &  Co.  7000  barrels  out  of 
their  stock  at  3s.  6d.  each.  H.,  B.  &  Co.  paid  for  them ;  but  the  company 
fell  into  difficulties,  its  stock  of  barrels  was  exhausted,  and  as  to  more 
than  4000  it  failed  to  deliver  them.  The  company  had  to  the  knowledge 
of  H.,  B.  &  Co.  issued  debentures  in  the  usual  form  of  floating  securities  on 
all  the  property  of  the  company.  The  debenture-holders  obtained  the 
appointment  of  a  receiver,  at  which  time  H.,  B.  &  Co.  owed  the  company 
a  liquidated  sum  for  rent,  and  had  the  above  claim  against  the  company 
in  respect  of  the  barrels  : — 

Held  (reversing  the  decision  of  North  J.),  that  the  claim  of  H.,  B.  &  Co. 
against  the  company  was  a  liquidated  claim  of  3s.  6d.  for  each  barrel  not 
delivered,  there  being  as  to  each  such  barrel  a  total  failure  of  consideration 
which  entitled  H.,  B.  &  Co.  to  recover  back  their  purchase-money : 

Heldy  further,  that  H.,  B.  &  Co.  could  set  off  this  demand  against  what 
they  owed  to  the  company,  and  that  the  knowledge  of  the  existence  of 
the  debentures  as  a  floating  security  at  the  time  when  the  debt  due  to 
them  was  contracted  was  not  such  notice  of  an  assignment  as  to  prevent 
a  set-ofl"  binding  the  debenture-holders. 

Persons  dealing  bona  fide  with  a  managing  director  are  entitled  to  assume 
that  he  has  all  such  powers  as  he  purports  to  exercise,  if  they  are  powers 
which  according  to  the  constitution  of  the  company  a  managing  director 
can  have. 

Shortly  before  the  appointment  of  the  receiver,  H.,  B.  &  Co.  pressed  the 
company  for  security  for  their  claim  as  to  the  barrels ;  and  at  a  meeting 
between  them  and  the  three  directors  of  the  company  it  was  proposed, 
but  not  finally  settled,  that  the  company  should  issue  debentures  to 
H.,  B.  &  Co.  by  way  of  security,  and  should  hypothecate  to  them  various 
debts  owing  to  the  company.  This  meeting  was  adjourned  to  the  next 
day,  when  only  two  directors  were  present  (the  quorum  being  three),  but 
D.,  the  managing  director,  was  one  of  them.  At  this  adjourned  meeting 
H.,  B.  &  Co.  advanced  to  the  company  money  to  pay  wages,  and  D.  gave 
them  a  letter,  signed  by  him  on  behalf  of  the  board,  by  which,  in  considera- 
tion of  H.,  B.  &  Co.  finding  cash  for  wages  and  payment  of  barrels,  he  agreed 
to  execute  a  deed  in  conjunction  with  the  board  of  directors  creating  and 
issuing  to  them  the  remainder  of  an  issue  of  debenture  stock  ;  and  he  also 
gave  to  them  a  number  of  orders  addressed  to  debtors  of  the  company 
informing  them  that  the  debts  due  from  them  were  hypothecated  to 
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BiGGEESTAFF 
V. 

Eowatt's 
Whaef, 
Limited. 

Howard 

V. 

Eowatt's 
Wharf, 
Limited. 


H.,  B.  &  Co.  These  orders  were  signed  by  D.  as  managing  director.  By 
the  articles  of  the  company  the  directors  were  authorized  to  appoint  a 
managing  director,  and  to  delegate  to  him  such  of  the  powers  of  the  board 
as  they  thought  fit ;  and  it  was  not  disputed  that  the  board  had  power  to 
hypothecate.  There  was  no  minute  shewing  what  powers  had  been 
delegated  to  D.,  nor  of  his  appointment  as  managing  director,  but  he  had 
acted  as  such  : — 

Held  (reversing  the  decision  of  North  J.),  that  the  hypothecations  were 
valid. 

This  was  an  appeal  by  Harvey,  Brand  &  Co.  from  a  decision 
of  North  J.  on  a  summons. 

In  1893  the  company,  which  was  established  in  1892  for  the 
purpose  of  carrying  on  a  wharf,  issued  a  set  of  debentures  by 
each  of  which  it  charged  all  its  real  and  personal  property 
present  and  future,  and  the  undertaking,  goodwill,  and  business 
of  the  company,  and  all  its  uncalled  capital  for  the  time  being, 
with  the  payment  of  the  principal  sum  of  100/.  and  interest 
as  therein  mentioned.  Conditions  were  indorsed,  the  first  of 
which  was  as  follows  : — 

"  All  the  within-mentioned  debentures  rank  equally  as  a  first 
charge  upon  the  property  expressed  to  be  charged  hereby,  and 
none  shall  have  any  priority  over  others.  But  the  charge  by 
the  debentures  of  this  series  created  shall  be  a  floating  security, 
and  shall  attach  as  a  fixed  charge  only  if  the  company  go  into 
liquidation  or  make  default  in  payment  of  the  principal  moneys 
secured  by  the  debentures  of  this  series  or  any  of  them,  or  make 
default  for  a  period  of  three  months  in  the  payment  of  any 
interest  due  on  any  such  principal,  and  shall  not  within  one 
month  after  receiving  notice  in  writing  to  remedy  such  default 
pay  the  amount  due  in  respect  of  such  principal  or  interest. 
Provided  always  that  the  company  shall  not  be  at  liberty  to 
create  any  mortgage  or  charge  on,  or  to  sell  or  dispose  of,  except 
by  way  of  lease  at  a  rack-rent,  any  of  its  freehold  and  leasehold 
land  or  hereditaments  v^ithout  the  consent  of  a  majority  in 
value  of  the  holders  of  the  debentures  of  this  series  given  at  a 
meeting  of  such  holders  convened  for  the  purpose  of  giving 
such  consent." 

On  November  1,  1893,  Harvey,  Brand  &  Co.  purchased  from 
the  company  7000  barrels  at  3s.  6c?.  each,  and  on  the  following 


2Ch. 


CHANCEKY  DIVISION. 


95 


day  paid  for  them  and  took  a  receipt ;  and  the  companj^  g;ave 
them  a  deHvery  warrant  for  7000  barrels  warehoused  at  the 
company's  wharf.  These  barrels  w^ere  not  earmarked,  the 
agreement  being  only  for  purchase  of  a  certain  number  of 
barrels  out  of  the  company's  stock.  Before  October  20,  1894, 
2784  of  the  barrels  were  delivered  on  this  warrant,  but  no  more 
were  forthcoming,  the  company  not  having  barrels  enough  to 
complete  their  contract,  which  Harvey,  Brand  &  Co.  discovered 
by  October  20,  1894. 

On  October  22,  1894,  a  meeting  took  place  between  the 
three  then  directors  of  the  company,  of  whom  Mr.  Davy,  the 
managing  director,  was  one,  and  Messrs.  Harvey,  Brand  &  Co., 
when  criminal  proceedings  for  misappropriation  of  the  missing 
barrels  were  threatened,  and  Harvey,  Brand  &  Co.  insisted  that 
the  remaining  mortgage  debentures  of  the  company  should  be 
issued  in  their  favour,  and  the  outstanding  book  debts  of  the 
company  assigned  to  them.  The  meeting  was  postponed  to  the 
following  day,  when  Mr.  Davy  and  only  one  of  the  other  two 
directors  were  present.  The  directors  stated  that  they  had  not 
money  to  pay  wages,  and  that  unless  Harvey,  Brand  &  Co. 
could  help  them  the  wharf  must  be  closed.  Harvey,  Brand 
&  Go.  had  then  a  large  quantity  of  oil  at  the  wharf,  which 
made  them  desirous  that  it  should  not  be  closed,  and  they 
agreed  to  find  money  for  payment  of  wages,  on  the  repayment 
thereof  and  of  the  moneys  due  for  barrels  being  secured  by 
the  issue  and  transfer  to  them  of  the  remainder  of  the  com- 
pany's debenture  stock,  and  by  their  having  the  moneys  due 
to  the  company  from  various  debtors  hypothecated  to  them. 
Mr.  Davy  then  signed  and  gave  to  Harvey,  Brand  &  Co.  the 
following  letter : — 

"  Messrs.  Harvey,  Brand  &  Co. 
In  consideration  of  your  finding  cash  for  wages  and  pay- 
ment of  barrels,  I  undertake  to  execute  the  deed  (in  conjunction 
with  the  board  of  directors)  creating  and  transferring  to  you 
the  remainder  of  the  issue  of  ^25,000  debenture  stock. 

"  On  the  part  of  the  board, 

Yours  truly, 

"  Jas.  M.  Davy." 


C.A. 
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He  also  gave  to  Harvey,  Brand  &  Co.  a  number  of  letters  of 
hypothecation,  of  which  the  following  is  a  specimen  : — 


From  Eowatt's 
Wharf,  Limd. 


"  Memorandum. 

London,  23  Oct.  1894. 
to  Messrs.  J.  G.  Kollins  &  Co., 

"  Old  Swan  Wharf,  E.C. 


"Dear  Sir, 

"By  this  please  note  that  all  charges  now  due  or  to 
accrue  due  on  goods  at  Eowatt's  Wharf  are  hereby  hypothecated 
to  Messrs.  Harvey,  Brand  &  Co.,  62,  New  Broad  Street,  E.C. 
"  Yours  truly, 

"  Kowatt's  Wharf,  Limd. 

"  Jas.  M.  Davy, 

"  Mg.  Director." 

The  articles  contained  the  following  provisions  as  to  the 
powers  of  a  managing  director : — 

Art.  81 :  "  The  directors  may  from  time  to  time  appoint  a 
managing  director,  and  when  they  think  fit  remove  any 
managing  director  so  appointed,  and  they  may  from  time  to 
time  entrust  to  and  confer  upon  any  such  managing  director 
such  of  the  powers,  authorities,  and  discretions  exercisable 
under  these  presents  by  the  directors  as  they  may  think  fit,, 
other  than  the  drawing,  accepting,  or  indorsing  of  bills  of 
exchange  or  promissory  notes,  and  may  confer  such  powers  for 
such  time  and  to  be  exercised  for  such  objects  and  purposes 
and  upon  such  terms  and  conditions  and  with  such  restrictions 
as  they  think  expedient,  and  may  from  time  to  time  revoke^ 
withdraw,  alter,  or  vary  all  or  any  of  such  powers,  and  may 
from  time  to  time  fix  the  remuneration  of  such  managing 
director,  either  in  addition  to  or  in  substitution  for  his  remune- 
ration as  a  director." 

By  art.  82  the  directors  had  power  to  fix  the  quorum,  but 
until  otherwise  determined  three  were  to  form  a  quorum,  and 
this  had  not  been  altered. 

By  art.  90  the  directors  might  exercise  all  such  powers  and 
do  all  such  acts  as  might  be  exercised  or  done  by  the  company, 
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and  were  not  by  the  articles  or  by  statute  required  to  be  done  C.  A. 
in  general  meeting.  1896 

There  did  not  appear  in  the  directors'  minute-book  anything  Biggerstaff 
to  shew  what  powers  had  been  conferred  on  Mr.  Davy  as  ro^^^^'s 
managing  director,  nor  was  there  even  any  minute  of  his 
appointment ;  but  he  had  been  recognised  and  had  acted  as 
managing  director.    In  October,  1894,  there  were  only  three 
directors. 

Neither  of  the  above  meetings  was  called  in  a  regular  way  as 
a  meeting  of  directors,  nor  was  there  any  entry  of  them  in  the 
directors'  minute-book. 

On  October  30,  1894,  an  order  was  made  in  a  debenture- 
holder's  action  of  Hall  v.  Bowatt's  Wharf  for  the  appoint- 
ment of  a  receiver  and  manager.  This  action  was  afterwards 
consolidated  with  Biggerstaff  v.  Boivatt's  Wharf,  and  divers 
moneys  were  got  in  by  the  receiver  and  manager  and  paid  into 
court. 

Harvey,  Brand  &  Co.  were,  on  October  30,  1894,  indebted  to 
the  company  for  rent  in  respect  of  storage-room  for  goods 
deposited  by  them-  at  the  wharf.  They  now  took  out  a  sum- 
mons claiming  a  set-off  of  the  moneys  due  from  the  company 
to  them,  in  respect  of  the  barrels  and  the  advance  for  wages, 
against  what  they  owed  to  the  company,  which  would  leave  the 
company  indebted  to  them ;  and  also  claiming  to  be  paid  the 
moneys  paid  into  court  in  respect  of  the  debts  mentioned  in 
the  letters  of  October  23,  1894. 

North  J.  held  that  there  was  no  valid  hypothecation  of  the 
debts  by  the  letters  of  October  23.  His  Lordship  thought  that 
if  on  the  22nd  the  directors  then  present  had  determined  to 
make  an  assignment  of  the  debts  due  to  the  company  the 
hypothecation  would  have  been  valid,  inasmuch  as  they  were 
all  the  directors,  and  the  facts  that  they  had  not  been  sum- 
moned to  a  meeting,  and  that  there  was  no  minute  of  what 
they  had  done,  would  not  have  invalidated  their  acts ;  that 
nothing,  however,  was  then  settled,  and,  as  on  the  following 
day  only  two  of  the  three  directors  were  present,  the  company 
was  not  bound.  As  to  the  authority  of  the  managing  director 
to  hypothecate  alone,  it  was  plain  that  Harvey,  Brand  &  Co. 
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C.  A.      had  been  dealing  with  the  body  of  directors,  and  had  never 
1896      reHed  on  any  such  authority.    As  to  the  set-off,  his  Lordship 
BiGGERSTAFF  thought  that  the  claim  of  Harvey,  Brand  &  Co.  in  respect  of 
Eowatt's         jbarrels  v^as  for  unliquidated  damages,  and  that  this  and  the 
liquidated  claim  for  rent  could  not  be  set  off  against  each  other. 
His  Lordship,  therefore,  refused  to  make  any  order  in  favour  of 
Harvey,  Brand  &  Co. 
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Bwinfen  Eadij,  Q.C.,  and  F.  L.  Wright,  for  the  appeal.  As 
regards  set-off,  the  demand  of  Harvey,  Brand  &  Co.  for  the 
barrels  was  liquidated.  No  property  passed  in  any  barrels  but 
those  delivered ;  and  as  to  the  others,  there  was  a  total  failure 
of  consideration,  which  entitled  Harvey,  Brand  &  Co.  to  have 
their  purchase-money  back.  They  had,  therefore,  a  demand 
which  could  be  set  off ;  and  the  floating  security  created  by  the 
debentures  could  not  override  the  set-off  of  a  debt  accrued  due 
before  the  appointment  of  a  receiver. 

As  to  the  letters  of  hypothecation,  we  say  that  their  signature 
by  Davy  as  managing  director  was  effectual.  By  the  articles 
the  directors  had  power  to  delegate  to  him  all  the  powers  of 
the  board  except  as  to  bills  of  exchange  and  promissory  notes. 
He  therefore  was  not  doing  anything  ultra  vires  of  a  managing 
director ;  and  Harvey,  Brand  &  Co.  had  a  right  to  assume  that  as 
managing  director  he  had  all  the  powers  which  by  the  constitu- 
tion of  the  company  he  could  have,  there  being  nothing  to 
lead  them  to  a  suspicion  that  he  had  not.  The  principle 
that  irregularities  do  not  affect  a  person  who  deals  bona  fide 
with  a  company  without  notice  of  them  is  strongly  exemplified 
by  County  of  Gloucester  Bank  v.  Budry  Merthyr  Steam  and 
House  Coal  Colliery  Co.  (1),  where  a  deed  was  held  to  be 
validly  executed  in  favour  of  a  mortgagee,  though  in  fact  the 
directors  who  ordered  the  seal  of  the  company  to  be  afi&xed 
were  not  a  quorum.  The  judgment  of  Lindley  L.J.  in  that 
case  shews  the  law  on  the  subject. 

Cozens-Hardy,  Q.C.,  and  Upjohn,  for  the  plaintiffs.  The 
claim  of  Harvey,  Brand  &  Co.  is  for  unliquidated  damages  for 
breach  of  contract,  and  cannot  be  set  off.    In  order  to  enable 
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them  to  reclaim  their  pmxhase-money  as  money  bad  and 
received,  there  must  be  a  total  failure  of  consideration,  which 
here  there  was  not,  for  a  large  portion  of  the  barrels  was 
delivered.  Then  the  statutes  of  set-off  do  not  apply  till  the 
defendant  raises  the  defence  in  an  action.  The  first  statute  was 
2  Geo.  2,  c  22,  and  until  it  was  passed  there  was  no  such  thing 
as  set-off  known  to  the  law — a  cross-action  had  to  be  brought. 
8  Geo.  2,  c.  24,  made  the  former  Act  perpetual.  It  has  never 
been  held  that  set-off  was  a  right  inherent  in  the  debt  which 
prevailed  against  an  assignee :  the  right  to  set-off  only  arises 
when  an  action  is  brought.  The  debenture-holders  are  assignees 
of  the  property  of  the  company  before  any  right  of  set-off  had 
accrued.  A  debenture  as  soon  as  it  is  issued  creates  a  charge 
on  the  property  of  the  company  subject  to  a  licence  to  the 
company  to  use  its  property  in  the  course  of  its  business,  and 
this  charge  prevails  against  an  execution  creditor :  In  re 
Standard  Mamifacturing  Co.  (1)  ;  In  re  Oijera,  Limited  (2)  ; 
Taunton  v.  Sheriff  of  Warioichsliire.  (3)  To  take  an  item 
of  the  property  out  of  the  charge  there  must  be  a  specific  deal- 
ing with  it.  We  do  not  dispute  that  if  before  the  appointment 
of  a  receiver  the  company's  agent  and  a  debtor  to  the  company 
meet  and  conclude  an  arrangement  the  arrangement  is  good 
against  the  debenture-holders.  Nor  do  we  dispute  that  if 
before  the  appointment  of  a  receiver  the  company  brings  an 
action,  and  the  defendant  pleads  a  set-off,  the  existence  of  the 
debentures  does  not  make  that  plea  invalid.  Here  we  have  a 
charge  created  by  the  debentures  subject  to  a  licence  to  the 
company  to  deal  with  its  assets,  and  no  dealing  with  them  such 
as  to  take  the  debt  due  from  Harvey,  Brand  &  Co.  out  of  the 
charge.    There  is  therefore  no  right  of  set-off. 

As  to  the  hypothecations,  the  case  of  County  of  Gloucester 
Bank  v.  Budry  Merthyr  Steam  and  House  Coal  Colliery  Co.  (4) 
was  very  different  from  the  present.  The  seal  of  the  company 
was  affixed  to  the  deed,  and  the  mortgagee  had  a  right  to 
presume  that  it  was  affixed  with  due  authority.  Here  Harvey, 
Brand  &  Co.  were  dealing  with  the  directors  as  a  body,  and  it  is 
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C.  A.      clear  from  the  nature  of  the  transaction,  especially  looking  at  the 
1896      letter  of  the  23rd,  that  a  confirmation  by  the  body  of  directors 
BiGGERSTAPF  was  intended.   Harvey,  Brand  &  Co.  were  not  negotiating  with 
Davy  as  managing  director,  nor  relying  on  his  powers  as  such. 

A  reply  was  not  called  for. 

LiNDLEY  L.J.  It  would  be  a  very  serious  matter  to  mercan- 
tile companies  if  we  were  to  give  effect  to  the  contention  of 
Mr.  Cozens-Hardy  and  Mr.  Upjohn. 

The  first  question  is  that  of  set-off.  The  company,  which 
was  a  wharf  company,  stored  oil  for  the  appellants.  The  com- 
pany had  issued  mortgage  debentures  in  the  ordinary  form, 
making  them  floating  securities  on  the  property  of  the  company 
for  the  time  being.  No  doubt  they  created  an  equitable  charge ; 
but  they  are  in  the  usual  form,  v^hich  gives  the  company  power 
to  carry  on  its  business  as  if  the  debentures  did  not  exist,  until 
some  default  has  been  made  which  entitles  the  debenture- 
holders  to  take  possession.  It  would  be  monstrous  if  a  com- 
pany which  had  issued  debentures  could  not  before  default 
receive  debts  and  make  arrangements  with  creditors.  If  the 
issuing  debentures  had  such  an  effect,  it  would  be  impossible  for 
a  company  which  had  issued  them  to  obtain  credit,  or  indeed 
carry  on  its  business  at  all. 

Harvey,  Brand  &  Co.,  who  were  oil  merchants,  used  the 
company's  wharf  in  the  course  of  their  business,  and  on  an 
account  rendered  they  owed  the  company  in  October,  1894,  a 
considerable  sum  for  wharfage  rent.  In  1893  they  had  bought 
from  the  company  7000  barrels  at  3s.  6d.  each,  and  paid  for 
them.  By  October  20,  1894,  the  company  had  delivered  less 
than  3000  of  the  barrels,  and  were  admittedly  unable  to  deHver 
any  more.  The  barrels  were  not  earmarked,  the  contract  being 
only  for  delivery  of  so  many  barrels  of  a  particular  sort.  On 
the  company  failing  to  deliver  any  more,  Harvey,  Brand  &  Co., 
who  had  paid  for  the  whole  number,  became  creditors  of  the 
company  to  the  amount  of  3s.  6d.  for  each  barrel  not  delivered, 
there  being,  as  regarded  these  barrels,  a  total  failure  of  considera- 
tion, which  entitled  them  to  have  the  price  back,  ar  to  set  it 
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any  debt  due  from  them  to  the  company.  On 
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October  30,  1891,  when  a  receiver  was  appointed,  the  company  i896 
owed  Harvey,  Brand  &  Co.  more  for  the  barrels  than  Harvey,  biggerstaff 
Brand  &  Co.  owed  them  for  wharfage  rent,  and  Harvey,  Brand 
&  Co.  claim  to  set  off  against  the  rent  the  smn  due  to  them 
for  barrels. 

It  is  urged  against  this,  that  their  only  claim  on  account  of 
the  short  delivery  is  for  unliquidated  damages  for  breach  of 
contract.  But  this  is  not  an  action  of  trover  :  the  barrels  had 
never  become  the  property  of  Harvey,  Brand  &  Co.,  and  their 
claim  is  a  liquidated  claim  to  have  back,  on  the  ground  of  total 
failure  of  consideration,  the  price  of  those  barrels  which  the 
company  failed  to  deliver. 

Then  arises  another  question.  The  right  of  set-off  is  subject 
to  this — that  there  is  no  right  of  set-off  against  an  assignee  of 
whose  assignro^nt  the  person  claiming  to  set  off  had  notice  at 
the  time  when  the  debt  due  to  him  was  contracted,  and  the 
debenture-holders  say  that  the  debt  due  to  Harvey,  Brand 
&  Co.  was  contracted  after  Harvey,  Brand  &  Co.  had  notice  of 
the  rights  of  the  debenture-holders.  No  doubt  if  the  debt  due 
from  Harvey,  Brand  &  Co.  had  been  assigned  before  the  debt 
due  to  them  had  been  contracted,  and  Harvey,  Brand  &  Co. 
had  notice  of  the  assignment,  the  cross  demands  could  not  be 
set  off.  Mr.  Cozens-Hardy  urges  that  in  this  respect  there  is 
no  difference  between  an  ordinary  assignment  and  an  assign- 
ment made  by  debentures  such  as  these  ;  but  I  think  that 
there  is.  It  would  be  impossible  for  companies  to  get  credit 
or  carry  on  business  at  all  if  arrangements  between  them  and 
their  creditors  could  not  be  made  without  the  assent  of  the 
debenture-holders.  No  authority  has  been  cited  in  support  of 
such  a  proposition,  and  it  is  contrary  to  the  principle  that  a 
company  can,  until  the  debenture-holders  interfere,  carry  on  its 
business  as  if  the  debentures  did  not  exist.  The  result  is  that 
Harvey,  Brand  &  Co.  are  entitled  to  the  set-off  which  they 
claim.  North  J.'s  attention  seems  to  have  been  directed  only 
to  the  point  that  generally  a  breach  of  contract  only  gives  a 
right  to  unliquidated  damages. 

The  next  point  is  that  of  the  hypothecation  cf  the  debts. 
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C.  A.  The  company  were  in  straits,  and  on  October  23  they  were  on 
189G  the  eve  of  closing  their  wharf  because  they  were  unable  to  pay 
BiGGERSTAFP  tho  workmcn's  wages.  They  ask  for  assistance  from  Harvey, 
Bowatt's  ^^^^^  &  Co.,  and  an  arrangement  was  come  to  that  if  Harvey, 
Brand  &  Co.  would  advance  enough  to  pay  the  wages,  and  so 
enable  the  company  to  continue  its  business,  the  company 
would  give  them  security  for  the  advance  and  the  amount  due 
in  respect  of  the  barrels.  Mr.  Davy  then  gave  to  Harvey, 
Brand  &  Co.  this  letter:  [His  Lordship  read  the  letter  of 
LindieyL.j.  Octobcr  23.]  At  the  samo  time  there  were  given  to  Harvey, 
Brand  &  Co.  a  number  of  orders  on  persons  who  owed  money 
to  the  company  giving  them  notice  that  the  debts  were  hypo- 
thecated to  Harvey,  Brand  &  Co.  Harvey,  Brand  &  Co.  say 
they  can  claim  under  these  as  assignments  of  the  debts.  It  is 
to  be  observed  that  Mr.  Davy  in  his  letter  to  Harvey,  Brand 
&  Co.  does  not  purport  to  undertake  to  issue  the  debentures 
without  the  assent  of  the  other  directors ;  but  the  language  of 
the  orders  on  the  debtors  is  quite  different.  It  is  said  that  the 
company  are  not  bound  by  those  orders  because  Mr.  Davy  had  no 
authority  to  give  them.  Now,  what  is  the  law  as  to  this  point  ? 
What  must  persons  look  to  when  they  deal  with  directors? 
They  must  see  whether  according  to  the  constitution  of  the 
company  the  directors  could  have  the  powers  which  they  are 
purporting  to  exercise.  Here  the  articles  enabled  the  directors 
to  give  to  the  managing  director  all  the  powers  of  the  directors 
except  as  to  drawing,  accepting,  or  indorsing  bills  of  exchange 
and  promissory  notes.  The  persons  dealing  with  him  must 
look  to  the  articles,  and  see  that  the  managing  director  might 
have  power  to  do  what  he  purports  to  do,  and  that  is  enough 
for  a  person  dealing  with  him  bona  fide.  It  is  settled  by  a 
long  string  of  authorities  that,  where  directors _giye_a_security 
which  according  to  the  articles  they  might  have  power  to 
give,  the  person  taking  it  is  entitled  to  assume  that  they 
had  the  power.  The  hypothecations,  therefore,  are  in  my 
opinion  valid. 


Lopes  L.J.  Harvey,  Brand  &  Co.  bought  from  the  company 
and  paid  for  7000  barrels.    The  company  failed  to  deliver  part 
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of  them,  and  the  question  is  whether  the  claim  of  Harvey,  C.A. 
Brand  &  Co.  in  respect  of  this  short  dehvery  can  be  set  off  i896 
against  a  debt  due  from  them  to  the  company.  "When  there  biggerstaff 
is  a  failure  to  deliver  goods,  there  is  general^  an  option  what 
course  the  purchaser  shall  take.  One  course  is  an  action  of 
trover ;  but  I  doubt  whether  it  could  be  resorted  to  here,  for  I 
do  not  think  that  any  property  in  the  barrels  passed,  as  they 
were  not  earmarked.  The  other  course  is  to  waive  the  tort 
and  sue  for  the  money  produced  by  the  sale  of  the  goods  as  for 
money  had  and  received.  In  the  present  case  I  think  that 
Harvey,  Brand  &  Co.  could  sue  for  money  had  and  received. 
Mr.  Cozens-Hardy  says  that  to  enable  a  party  so  to  sue  there 
must  be  a  complete  failure  of  consideration ;  but  that  is  not  so 
where  the  contract  is  severable,  as  it  is  here.  There  is  a  total 
failure  of  consideration  as  regards  the  barrels  not  delivered,  and 
the  demand  is  a  liquidated  demand  which  can  be  set  off  against 
the  rent. 

But  it  is  said  that  there  is  no  right  of  set-off  against  an 
assignee  of  a  chose  in  action  where  the  person  claiming  the. 
set-off  had  notice  of  the  assignment  when  the  debt  due  to  him 
was  contracted.  That  is  quite  true  in  ordinary  cases ;  but  a 
debenture  differs  from  an  ordinary  assignment.  If  this  doctrine 
were  applied  to  debentures,  no  creditor  of  a  company  could  ever 
get  the  benefit  of  a  set-off  where  debentures  had  been  issued. 
Now,  it  is  the  essence  of  a  floating  security  that  it  allows  the 
company  to  carry  on  business  in  its  ordinary  way  until  a  receiver 
is  appointed ;  and  it  would  paralyze  the  business  of  companies 
to  give  to  the  issuing  of  debentures  the  effect  now  contended 
for.  I  am  of  opinion,  therefore,  that  the  set-off  must  -^e 
allowed. 

The  question  as  to  the  hypothecation  of  debts  is  quite  distinct. 
It  is  said  that  the  managing  director  had  no  power  to  hypothe- 
cate them.  There  is  no  doubt  that  Mr.  Davy  was  the  managing 
director  and  acted  as  such,  and  according  to  the  articles  the 
directors  could  have  given  him  the  power  which  he  purported 
to  exercise.  There  is  an  absence  of  evidence  that  they  had 
done  so ;  but  is  that  enough  to  make  his  acts  void '?  In 
Lindley  on  Companies,  5th  ed.  p.  159,  the  law  is  thus  laid 
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C.A.  down:  ''Upon  principle,  therefore,  where  persons  are  in  fact 
1896  employed  by  directors  to  transact  business  for  a  company  the 
Biggerstaff  authority  of  those  persons  to  bind  a  company  within  the  scope 
Eom^tt's  their  employment  cannot  be  denied  by  the  company,  unless — 
(1.)  their  employment  was  altogether  beyond  the  powers  of  the 
directors  ;  or  unless,  (2.)  the  persons  employed  have  been 
appointed  irregularly,  and  those  who  dealt  with  them  had  notice 
of  the  irregularity.  Where  the  power  to  appoint  an  agent  for 
a  given  purpose  exists,  irregularity  in  its  exercise  is  immaterial 
to  a  person  dealing  with  the  agent  bona  fide  and  without  notice 
of  the  irregularity  in  his  appointment.  The  following  cases  are 
important  on  this  point.  In  Smith  v.  Hull  Glass  Co.  (1)  it  was 
'  held  that  a  company  registered  under  7  &  8  Vict.  c.  110,  was 
liable  to  pay  for  goods  ordered  by  persons  in  its  employ,  and 
that  it  was  not  necessary  for  the  plaintiff  to  prove  that  those 
persons  were  authorized  by  the  directors  to  order  the  goods  in 
question.  Maule  J.  went  further  than  this,  and  his  judgment 
is  an  authority  for  the  broad  proposition  that  a  company  is 
bound  by  the  acts  of  persons  who  take  upon  themselves,  with 
the  knowledge  of  the  directors,  to  act  for  the  company,  provided 
such  persons  act  within  the  limits  of  their  apparent  authority ; 
and  that  strangers  dealing  bona  fide  with  such  persons,  have  a 
right  to  assume  that  they  have  been  duly  appointed.  This  view 
is  in  accordance  with  later  authorities." 

Every  word  of  that  applies  here.  It  cannot  be  said  but  that 
Mr.  Davy  was  acting  within  the  limits  of  his  apparent  autho- 
rity, or  that  Harvey,  Brand  &  Co.  were  not  acting  bona  fide,  or 
that  they  had  not  a  right  to  assume  that  Mr.  Davy  was  duly 
appointed. 


Kay  L.J.  I  am  obliged  to  differ  from  North  J.  on  both  points. 
The  company  was  formed  in  1892,  and  in  1893  it  issued  deben- 
tures in  the  usual  form,  so  as  to  be  a  floating  charge.  A  receiver 
was  appointed  on  October  30,  1894,  up  to  which  time  the 
security  was  a  floating  one.  Before  that  event  Harvey,  Brand 
&  Co.  owed  the  company  a  liquidated  sum.  The  company  owed 
them  a  liquidated  sum  of  larger  amount,  and  they  had  an 

(1)  8  C.  B.  608;  11  C.  B.  897. 
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C.  A. 

North  J.  has  decided  that  they  have  no  such  right.  The  point  1896 
chiefly  argued  below  seems  to  have  been  that  Harvey,  Brand  biggerstaff 
&  Co.'s  claim  against  the  company  was  a  claim  for  unliquidated 
damages.  But  they  bought  from  the  company  and  paid  for 
7000  barrels  at  3s.  Q)d.  each ;  there  was  a  short  delivery,  and 
they  have  a  claim  against  the  company  of  3-9.  Qd.  for  each  of 
the  barrels  which  the  company  failed  to  deliver.  As  to  those 
barrels  there  was  a  total  failure  of  consideration,  and  Harvey, 
Brand  &  Co.  had  a  liquidated  claim  for  money  had  and 
received,  and  had  before  the  appointment  of  the  receiver  an 
inchoate  right  of  set-off. 

Then  it  was  urged  that  this  claim  could  not  be  asserted  against 
the  debenture-holders,  who  had  a  charge  on  all  the  property  of 
the  company,  inasmuch  as  Harvey,  Brand  &  Co.  knew  of  the 
debentures.  It  is  true  that  as  against  an  assignee  there  can  be 
no  set-off  of  a  debt  accrued  after  the  person  claiming  set-off  has 
notice  of  the  assignment.  But  does  that  apply  to  debentures 
such  as  these  ?  Counsel  hesitated  to  go  so  far  as  that,  but  said 
that  there  was  no  right  of  set-off,  as  no  action  had  been  brought 
in  which  it  could  have  been  asserted  before  October  30,  1894. 
I  think  that  is  not  so.  I  think  that  if  at  the  time  of  the  assign- 
ment there  was  an  inchoate  right  to  set-off  it  can  be  asserted 
after  the  assignment,  for  the  assignment  is  subject  to  the  rights 
then  in  existence.  The  question  is  whether  the  assignment 
took  place  at  the  issue  of  the  debentures  or  at  the  appointment 
of  a  receiver.  The  debentures  contain  provisions  the  effect  of 
which  is  that  the  company  is  at  liberty  to  go  on  with  its  business 
as  if  the  debentures  did  not  exist,  until  possession  is  taken  under 
them.  From  that  time  the  company  cannot  deal  with  its 
assets  as  against  the  title  of  the  debenture-holders  ;  up  to  that 
time  it  can  deal  with  them  in  every  legitimate  way  of  business. 
Therefore  the  date  to  be  regarded  is  the  time  of  taking  posses- 
sion. A  conclusion  that  set-off  could  not  arise  during  the 
period  before  taking  possession  would  be  injurious  to  debenture- 
holders,  for  it  would  hamper  the  company  in  carrying  on  its 
business,  and  so  injure  the  debenture-holders,  whose  interest 
is  that  the  company  should  carry  on  a  prosperous  business. 
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O.A.      There  was  an  inchoate  right  of  set-off  at  the  time  when 
1896       the  receiver  was  appointed ;  and  that,  and  not  the  time  of 
BiGGERSTAFF  issmng  thc  debentures,  is  the  time  to  be  looked  to.  The 
debentures  must  be  regarded  as  incomplete  assignments  which 
do  not  become  complete  until  the  time  when  the  receiver  is 
appointed. 

There  is  another  point  on  which,  also,  I  am  obliged  to  differ 
from  North  J.    Harvey,  Brand  &  Co.,  seeing  the  company 
getting  into  difficulties,  pressed  for  security  for  the  debt  owing 
to  them,  and  were  pressed  by  the  company  to  help  them  by  an 
advance  to  pay  wages.    So  the  company  gave  Harvey,  Brand 
&  Co.  an  agreement  to  issue  debentures  to  them,  and  also  gave 
them  a  series  of  orders  on  the  debtors  of  the  company.  Each 
of  these  orders  was  in  the  form  of  a  notice  of  hypothecation, 
signed  on  behalf  of  the  company  by  Mr.  Davy  as  managing 
director.    Whether  Mr.  Davy  had  been  formally  appointed 
managing  director  does  not  signify ;  he  acted  and  was  recog- 
nised as  such.    By  the  articles  the  directors  were  authorized  to 
delegate  to  him  all  their  powers  except  the  drawing,  indorsing, 
and  accepting  bills  of  exchange  and  promissory  notes.  Mr. 
Davy,  therefore,  did  nothing  ultra  vires  of  a  managing  director ; 
and  it  would  be  extraordinary  if  a  person  dealing  bona  fide 
with  the  managing  director  of  the  company  were  bound  to 
inquire  whether  the  powers  which  the  articles  authorized  the 
directors  to  give  him  had  been  formally  delegated  to  him. 
There  is  a  long  string  of  cases  shewing  that  a  person  so  dealing 
with  an  officer  of  a  company  has  a  right  to  presume  that  all  has 
been  done  regularly.    Mr.  Cozens-Hardy  then  contends  that 
Harvey,  Brand  &  Co.  were  not  dealing  with  Mr.  Davy  as 
managing  director ;  that  they  were  dealing  with  the  whole  body 
of  the  directors,  with  whom  they  had  a  meeting  on  October  22, 
at  which  nothing  was  concluded,  and  then  next  day  a  meeting 
was  held  at  which  a  quorum  of  directors  was  not  present. 
This,  he  contends,  shews  that  it  was  not  intended  that  anything 
should  be  done  but  by  the  body  of  directors.    It  seems  to  me 
that  on  the  23rd  it  was  considered  that  the  arrangement  had 
been  virtually  come  to  on  the  22nd,  and  no  discussion  seems  to 
have  taken  place  about  the  terms :  the  matter  seems  to  have 
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been  treated  as  settled.    The  letters  of  hypothecation  were      C.  A. 
signed  by  the  managing  director  as  such ;  and  Harvey,  Brand  1896 
&  Co.  had  a  right  to  assume  that  he  had  authority  to  sign  biggerstaff 
them.    There  was,  therefore,  a  complete  hypothecation ;  and 
on  this  point  also  the  decision  of  the  Court  below  must  be 
reversed. 
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In  re  BAYLIS.  C^. 

[1895    B.    172.]  1896 

CHITTY  J. 

Solicitor — Costs — Taxation — BeUvery  of  Bill — Betainer — Bayment — Solicitors  jj^^^^^^  h 
Act,  1843  (6  (fe  7  Vict.  c.  73),  ss.  37,  41 — Solicitors''  Bemuneration  Act,  18. 
1881  (44  &  45  Vict.  c.  44),  s.  8.  ^ 

Held  (affirming  the  decision  of  Chitty  J.),  that  retainer  by  a  solicitor  of     Ap-il  22. 
a  sum  for  costs  is  not  payment  of  his  bill  within  the  meaning  of  the 
Solicitors  Act,  1843,  and  does  not  affect  the  right  to  taxation,  although 
the  sums  from  time  to  time  retained  for  costs  have  been  entered  in 
accounts  settled  and  approved  by  the  client : 

Held,  further,  that  where  a  verbal  agreement  had  been  made  that  the 
solicitor  should  be  paid  for  his  costs  in  obtaining  loans  a  certain  percentage 
on  the  amounts  borrowed,  such  expressions  as  "  costs  as  agreed,"  desig- 
nating the  sums  charged  in  the  accounts  for  costs,  which  accounts  were 
settled  and  signed  by  the  client,  were  referable  to  the  verbal  agreement, 
and  could  not,  as  in  In  re  Frape  ([1893]  2  Ch.  284),  be  construed  as 
meaning  "costs  which  are  hereby  agreed  at  the  amount  of,"  and  that 
there  was,  therefore,  no  written  agreement  signed  by  the  client  entitling 
the  solicitor  to  those  sums  as  his  remuneration : 

Held,  further,  that  the  delivery  of  the  bills  of  costs  under  the  order  of 
the  Court  would  not  make  the  retainer  amount  to  payment  within  the 
principle  oi  Ex  parte  Hemming  (28  L.  T.  (O.S.)  144),  Li  re  Tliompson  ([1894] 

1  Q.  B.  462;  63  L.  J.  (Q.B.)  187),  and  Hitchcock  v.  Stretton  ([1892] 

2  Ch.  343). 

Summons  for  delivery  and  taxation  of  a  solicitor's  bill  of  costs. 

The  applicant,  Edmund  Buckley,  came  of  age  in  1882,  at 
■which  time  he  was  an  undergraduate  resident  at  Oxford,  and 
shortly  afterwards  employed  IMr.  Baylis  as  his  solicitor,  princi- 
pally in  obtaining  loans  for  him.  Mr.  Baylis  deposed  as  follows  :  . 

"  It  was  very  difficult  to  procure  money  for  ]\ir.  Buckley,  as 
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Baylis. 


0.  A.  he  had  no  deeds  or  documents  to  shew  his  title  or  legal  position ; 
1896  he  had  no  money  to  pay  interest  on  money  borrowed  or  pre- 
2^  miums  on  insurance  policies ;  and  from  a  very  early  period  I 
told  him  that  I  could  not  and  would  not  undertake  to  negotiate 
loans  for  him  on  the  ordinary  scale  charges  of  a  solicitor,  and 
that  for  the  special  efforts  that  would  be  required,  if  I  acted  for 
him,  I  should  charge  a  special  percentage  of  51.  per  cent,  on 
money  procured,  to  cover  my  remuneration,  in  addition  to  pro- 
fessional charges  in  other  matters  in  which  I  acted  for  him ; 
and  that  it  would  not  be  a  case  in  which  I  could  act  if  I  had 
to  deliver  ordinary  bills  of  costs.  I  have  very  special  facilities 
for  obtaining  loans  on  incumbered  estates  at  very  reasonable 
rates  of  interest,  and  it  is  my  custom  in  such  cases  to  arrange 
an  agreed  percentage.  This  I  repeated  to  Mr.  Buckley  many 
times,  and  he  thoroughly  understood  it  and  agreed  to  it ;  and, 
as  appears  hereafter,  such  an  agreement  was  acted  upon  in  all 
our  dealings  for  years  with  Mr.  Buckley's  full  knowledge  and 
concurrence." 

When  a  loan  was  effected  a  short  account  was  drawn  up 
and  a  receipt  for  the  balance  signed  by  Buckley  at  the  foot. 
The  following  is  a  copy  of  one  of  these  documents  : — 

"  Mr.  T.  W.  Baylis  in  account  with  Edmund  Buckley,  Esq. 


1886  £ 
Feb.  Cheque  Mr.  Whately. 
Pfoceeds  of  mortgage  for 
7001.  less  his  costs  and 
interest  and  premiums 
on  policy 


1886  £  s. 

Feb.  Mr.   Baylis.     Costs  of 

mortgage  as  agreed    .    35  0 
Do.  Expenses  of  journeys 
to  Holt  from  London 
and  back   ....      4  10 
Cheque  this  day.  Balance 
to  Mr.  Edmund  Buckley  490  2 


£529  12  '  £529  12 

Examined  and  approved  and  received  the  above  balance. 
February  24,  1886. 

490Z.  2s.  Edmund  Buckley." 

The  other  documents  were  of  a  similar  character.  In  each 
of  them  Mr.  Buckley  signified  his  approval  of  the  account, 
and  the  entries  as  to  costs  were  usually  "costs  as  agreed,"  or 
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"  agreed  costs,"  or  something  of  the  same  kind,  though  a  state-      C.  A. 
ment  that  the  costs  were  agreed  did  not  always  occur  against  1896 
the  deduction  of  costs.    In  one  case  in  1890  the  memorandum      in  re 
at  the  foot  was  :  ''I  have  perused  and  approved  and  agreed  to  ^^^lis 
this  account,  which  is  correct,  and  received  the  above  balance. 
E.  Buckley." 

On  March  13,  1890,  Buckley  wrote  to  Mr.  Bayhs :  In  the 
case  of  the  death  of  either  of  us,  as  you  have  had  the  manage- 
ment of  my  affairs,  I  write  to  say  that  you  have  always  fur- 
nished me  with  full  and  proper  explanations  relating  to  all 
mortgages  I  have  given  from  the  time  when  you  were  first 
concerned  for  me,  and  you  have  also  properly  accounted  to  me 
for  all  moneys  passing  through  your  hands,  and  have  paid  the 
same  over  to  me  at  the  time,  and  that  there  are  now  no  out- 
standing accounts  whatever  between  us." 

No  bills  of  costs  had  ever  been  delivered. 

In  1894  Mr.  Buckley  changed  his  solicitors,  and  retained 
those  employed  by  his  father.  There  appeared  to  be  some 
ground  for  supposing  that  the  father  influenced  the  son  against 
Mr.  Baylis,  and  that  but  for  this  influence  the  present  pro- 
ceedings would  not  have  been  taken.  Ultimately,  on  January  11, 
1895,  Mr.  Buckley  took  out  an  originating  summons  for  an 
order  on  Mr.  Baylis  to  deliver  his  bill  of  costs,  and  to  have  it 
referred  for  taxation. 

The  summons  came  on  for  hearing  before  Chitty  J.  on 
March  10,  1896. 

Farivell,  Q.C.,  and  Sington,  for  the  applicant.  We  are 
entitled  to  the  delivery  of  a  bill  of  costs.  Eetainer  is  not 
payment  unless  a  bill  has  been  delivered  :  hi  re  Street  (1) ; 
In  re  Stogdoii  (2) ;  In  re  West,  King  and  Adams  (3) ;  In  re 
Frape.  (4) 

Scrutton,  for  Baylis.  The  cash  accounts  are  settled  accounts, 
and  retainer  of  costs  coupled  with  settled  accounts  is  payment 
within  s.  41  of  the  Solicitors  Act,  1843 :  Li  re  Bignold  (5) ; 


(1)  L.  K.  10  Eq.  165.  (3)  [1892]  2  Q.  B.  102. 

(2)  56  L.  J.  (Ch.)  42C.  (4)  [1893]  2  Ch.  284. 

(5)  9  Beav.  269. 
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C.  A.  Turner  v.  Hand  (1) ;  Be  David  (2)  ;  Ex  j^cc^ie  Hemnmig  (3)  ; 
1896      In  re  Thompson.  (4) 

j,,^  ^.g  The  cash  accounts  amount  to  agreements  within  s.  8  of  the 
Uylis.     SoKcitors'  Kemuneration  Act,  1881.     The  bill  having  been 

paid  more  than  a  year  ago,  the  Court  has  no  jurisdiction  to  refer 

it  to  taxation ;  and  delivery  of  a  bill  cannot  be  ordered  unless  it 

is  to  be  taxed  when  delivered. 

If  a  bill  were  now  delivered  the  previous  payments  would  be 

referable  thereto:  Hitchcock  v.  Stretton  (5).    In  re  Street  (6) 

was  criticised  in  In  re  Hall  and  Barker.  (7) 

Farwell,  Q.C.,  in  reply.    With  regard  to  the  case  of  Li  re 

Thompson  (4),  it  appears  from  the  report  of  that  case  in  the 

Laiv  Journal  (8)  that  a  proper  bill  of  costs  had  been  delivered. 

The  Court  has  power  to  order  the  delivery  of  a  bill  whether  or 

not  it  is  one  which  it  would  have  jurisdiction  to  refer  to  taxation  : 

Duffett  V.  McEvoy.  (9) 

Chitty  J.  This  is  an  application  by  a  client  for  the  delivery 
of  formal  bills  of  costs  by  his  solicitor,  and  for  taxation  of  those 
bills.  The  solicitor  acted  for  the  client  from  1883  to  1894 — a 
period  of  ten  or  eleven  years.  The  application  was  made  in 
January,  1895.  It  cannot  be  questioned  on  the  facts  that  no 
bill  of  costs  was  ever  delivered.  By  bill  of  costs  "  I  mean 
what  the  Solicitors  Act,  1843,  says,  namely,  a  bill  of  fees, 
charges,  and  disbursements.  I  entirely  dissent  from  the  argu- 
ment that  there  are  two  kinds  of  solicitors'  bills.  There  is  onljr 
one,  as  is  shewn  by  numerous  authorities.  In  the  present  case 
accounts  have  from  time  to  time  been  made  out  by  the  solicitor 
and  delivered  to  the  client.  If  these  accounts  had  been  between 
a  tradesman  and  his  customer  they  might,  as  to  many  of  them, 
be  properly  taken  to  be  settled  accounts.  I  need  hardly  go  into 
the  question  of  what  is  a  settled  account.  The  common  law 
called  it  an  account  stated.  An  account  may  be  stated  between 
ordinary  persons,  and  where  items  on  both  sides  are  shewn  the 

(1)  27  Beav.  561.  (5)  [1892]  2  Ch.  343. 

(2)  30  Beav.  278.  (6)  L.  E.  10  Eq.  165. 

(3)  28  L.  T.  (O.S.)  144.  (7)  9  Ch.  D.  538. 

(4)  [1894]  1  Q.  B.  462.  (8)  63  L.  J.  (Q.B.)  187. 

(9)  10  App.  Cas.  300. 
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statement  may,  and  generally  does,  result  in  a  payment  at  law.  C  A. 
I  mean  that  it  results  not  only  in  payment  of  the  balance  1896 
actually  paid,  but  in  payment  of  the  whole  account.  It  is  argued  ,,g 
that  the  same  principle  applies  as  between  solicitor  and  client,  ^^^^ 
namely,  that  a  settled  account  amounts  to  payment  of  a  bill.  I  cwtty^j 
decline  to  travel  over  the  cases  for  the  third  or  fourth  time.  In 
In  re  Stogdon  (1)  I  expressed  my  opinion  on  In  re  Street.  (2)  • 
Counsel  for  Mr.  Baylis  has  pointed  out  that  Jessel  M.R.,  in  In  re 
Hall  and  Barker  (3),  made  some  observations  on  In  re  Street  (2) ; 
but  those  observations  were  not  made  with  reference  to  the 
question  of  payment  where  no  bill  had  been  delivered,  but  to 
another  part  of  the  case,  namely,  whether  the  bills  were  to  be 
treated  as  one  continuous  bill  or  separate  bills.  I  expressed  my 
opinion  as  to  the  true  explanation  of  Ex  parte  Hemming  (4)  in 
In  re  Stogdon  (1),  and  Stirling  J.  in  Hitchcock  v.  Stretton  (5) 
has  adopted  my  explanation.  A  proper  bill  was  substantially 
delivered  in  Ex  ;p arte  Hemmijig.  (4)  There  is  no  authority  for 
the  proposition  that  a  mere  settled  account,  where  no  proper 
bill  has  been  delivered  in  the  true  sense  of  the  term  "  bill,"  is 
payment  within  the  Solicitors  Act,  1843.  Since  the  Act  of 
1881  there  may  be  a  good  bill  delivered  in  particular  cases,  as, 
for  instance,  where  the  scale  applies,  the  bill  merely  stating  one 
scale  item.  There  may  also  be  a  good  bill  within  the  Act  of 
1881  referring  "  to  costs  as  agreed."  In  considering  that 
statute  I  am  brought  face  to  face  with  the  enactment  in  s.  8, 
that  the  bill  delivered  is  not  conclusive  against  the  client.  The 
agreement  is  one  of  which  the  fairness  and  reasonableness  may 
be  questioned.  Lindley  L.J.,  in  In  re  Frape  (6),  observed  that 
it  was  impossible  to  decide  whether  the  agreement  was  unfair  or 
unreasonable  without  taxation.  I  add  that  it  is  impossible  to 
say  anything  at  all  upon  the  subject  until  a  proper  bill  for  fees, 
costs,  and  disbursements  has  been  delivered  to  the  client.  Till 
then  neither  the  Court  nor  the  client  is  in  a  position  to  say 
whether  the  agreement  is  fair  or  the  charges  reasonable.  There 
is  nothing  to  prevent  a  person  who  is  sui  juris  settling  an 


(1)  56  L.  J.  (Ch.)  420. 

(2)  L.  R.  10  Eq.  165. 

(3)  9  Ch.  D.  546. 


(4)  28  L.  T.  (O.S.)  144. 

(5)  [1892]  2  Ch.  343. 

(6)  [1893]  2  Ch.  284. 


112 


CHANCEEY  DIVISION. 


[1896] 


C.A.  account  if  he  likes  after  a  proper  bill  has  been  delivered.  It 
1896  was  argued  that  I  had  no  jurisdiction  to  order  a  bill  to  be  de- 
Zn  re  livered  unless  I  could  also  order  taxation,  and,  further,  that  there 
Jatlis.  could  be  no  taxation  where  there  had  been  payment.  I  reply 
^hitty^j.  ^]^g^^  h.QTe  there  has  been  no  payment  of  any  bill.  Many  of  the 
so-called  accounts  in  this  case  merely  contain  the  words  "  costs," 
agreed  costs,"  or  on  account  of  costs."  The  question  of 
jurisdiction  falls  to  the  ground,  and  cannot  be  maintained  as  a 
general  proposition.  In  the  case  of  Buffett  v.  McEvoy  (1)  the 
judgment  turned  on  a  Colonial  statute,  but  it  was  founded  on 
an  examination  of  the  meaning  of  s.  37  of  the  Solicitors  Act, 
1843,  and  shewed  that  the  Colonial  Act  was  the  same  as  the 
English  Act,  the  lengthy  s.  37  being  split  up  into  several 
sections.  In  regard  to  the  English  Act,  Lord  Blackburn  said, 
speaking  of  this  37th  section  (2)  :  The  Courts  and  judges  in  the 
same  cases  in  which  they  are  respectively  authorized  to  refer  a 
bill  which  has  been  delivered,  may  order  a  bill  to  be  delivered. 
That,  however,  when  it  is  looked  to,  does  not  mean  to  say  that 
no  bill  shall  be  ordered  to  be  delivered  until  it  is  ascertained  that 
the  bill  itself  is  proper  to  be  submitted  to  taxation."  Then  he 
says  :  "  If  there  had  never  been  any  bill  at  all," — and  this  is  most 
important  on  another  part  of  Mr.  Scrutton's  argument — "  which 
seems  to  have  been  the  case  here,  that  is  to  say,  nothing  that 
would  give  any  details  or  items,  or  enable  the  party  to  judge  of 
the  goodness  of  the  items,  the  bill  may  be  ordered  to  be  delivered, 
it  not  necessarily  following  that  then  it  would  be  ordered  to  be 
taxed,  the  object  of  ordering  the  delivery  of  a  bill  being  to  see 
whether  there  are  such  special  circumstances  as  would  cause  it 
to  be  taxed."  The  result  of  that  case,  which  I  readily  follow, 
is,  that  there  is  power  to  order  the  delivery  of  a  bill  whether  or 
not  it  has  been  paid — ^to  use  the  language  of  the  head-note — 
or  whether  or  not  it  is  one  which  the  Court  would  have  juris- 
diction to  refer  to  taxation.  Now  the  solicitor  does  in  this 
case  set  up  an  agreement.  The  agreement,  on  his  evidence, 
is  an  oral  one,  and,  stating  it  shortly,  it  is  that  with  regard  to 
the  loan  and  the  business  connected  therewith,  which  seems 
to  have  been  to  raise  money  for  his  client,  he  was  to  have  a 
(1)  10  App.  Cas.  300.  (2)  10  App.  Gas.  301,  302. 
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uniform  charge  of  5  per  cent,  on  the  amount.  That,  being  C.A. 
an  oral  agreement,  is  not  within  the  statute  of  1881.  But  i896 
among  the  documents  which  I  have  called  generally,  without  j,^ 
meaning  to  express  my  opinion  on  every  one  of  them,  settled  Batlis 
accounts,  which  are  no  less  than  fourteen  in  number,  there  are  chitty^j 
here  and  there  references  to  "  agreed  costs  "  ;  and  Mr.  Scrutton 
has  argued  that,  by  examining  the  amounts  that  are  charged 
for  costs  in  these  documents,  it  can  be  ascertained  that  the 
charge  was  in  many  cases,  if  not  in  all,  the  5  per  cent,  in  refer- 
ence to  that  portion  of  the  business.  I  am  not  sure  that  that  is 
made  out ;  but  I  do  not  propose  to  prejudice  in  any  way  that 
question.  Treating  the  amount  charged  for  costs  as  costs  in 
relation  merely  to  the  raising  of  money  for  his  client,  there  is  a 
notable  difference  between  the  total  amount  charged  and  the 
total  amount  which  would  be  payable  according  to  the  scale 
which  was  in  operation  when  these  transactions  began.  I  have 
a  tabular  statement,  which  is  deposed  to,  which  shews  the  total 
amounts  deducted — for  they  were  deducted  by  the  solicitor  dur- 
ing the  course  of  this  business — were  3278Z. ;  whereas  the  scale 
fee  would  be  589Z.,  leaving  a  difference  in  favour  of  the  solicitor 
of  2600/.  and  more.  But  this  tabular  statement  does  not  really 
exhaust  the  matter.  The  solicitor  did  transact  other  business 
besides  the  raising  of  the  loans ;  and  in  regard  to  those  matters 
the  solicitor  does  not  allege  an  oral  agreement.  I  do  not  intend 
to  express  a  final  opinion  in  regard  to  that  5  per  cent,  charge  on 
the  raising  of  the  money.  The  5  per  cent.,  having  regard  to 
the  sum  raised,  is  in  several  cases  largely  in  excess  of  the  scale 
fee.  There  were  costs  outside  these  loan  transactions.  It  may 
be  that  the  solicitor  can  justify,  to  a  considerable  extent,  the 
charge  he  has  made  ;  but,  speaking  of  the  loan  transactions 
themselves,  I  think,  having  regard  to  the  scale,  there  is  a  prima 
facie  case  for  saying  that  there  has  been  overcharge,  and  a 
serious  overcharge  in  respect  at  least  of  some  of  the  loan  trans- 
actions. The  earlier  loan  transactions  were  raising  money  for 
the  applicant  whilst  at  Oxford  after  he  had  attained  twenty-one, 
and  the  later  ones  were  for  the  purpose  of  paying  off  the  former 
loans.  The  total  sums  were  very  considerable,  though  they  did 
not  result  in  money  going  into  the  pocket  of  the  applicant,  but 
Vol.  II.  1896.  /  1 
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C.  A.  went  to  pay  off  the  former  incumbrances.  As  to  the  reasonable- 
1896  ness  and  fairness  of  the  agreement,  it  must  be  borne  in  mind 
In  re  ^^^^  appHcant  was  in  a  position  to  give,  and  did  give, 
security.  The  solicitor  did  get  the  money,  and  he  got  it  on 
cwtty  J.  reasonable  terms  as  to  interest.  There  is  no  ground  for  saying — 
and  in  fact  the  applicant's  counsel  has  never  said — that  there  was 
any  charge  of  fraud  against  the  solicitor.  I  think  I  have  gone 
through  the  principal  matters  now.  I  might  mention  one 
authority  which  at  fir^t  sight  did  seem  to  give  countenance  to  a 
portion  of  Mr.  Scrutton's  argument,  namely,  that  there  could 
be  payment  of  a  solicitor's  bill  where  no  bill  was  delivered,  but 
merely  an  account  sent  in  in  general  terms  without  items. 
That  is  the  case  of  In  re  Thompson.  (1)  The  judgment  in  the 
case  spoke  of  the  delivery  of  a  bill  of  costs,  and  from  the  report 
of  the  facts  in  the  Law  Eeports  it  was  not  easy  to  make  out 
what  the  judges  were  referring  to,  for  both  of  them.  Pollock  B. 
and  Charles  J.,  spoke  of  it  as  a  delivered  bill  of  costs.  It 
appears  that  there  is  some  omission  in  that  report ;  because  I 
find  in  the  report  of  the  same  case  in  the  Laiu  Jounial  (2) 
there  was  a  bill  of  costs  first  ordered  to  be  delivered,  and, 
secondly,  delivered  in  pursuance  of  the  order.  By  some  slip 
that  bill  of  costs  is  not  mentioned  in  the  Law  Eeports  ;  and, 
consequently,  Mr.  Scrutton  was  able  to  present  to  the  Court  the 
argument  that  a  cash  account  delivered  by  the  solicitor  to  the 
client  was  a  bill  of  costs  according  to  that  decision. 

Something  was  urged  by  Mr.  Scrutton  in  Mr.  BayHs's  favour 
on  the  ground  of  lapse  of  time.  It  was  admitted  by  him, 
rightly,  that  no  Statute  of  Limitations  would  apply;  but  he 
appealed  to  the  discretion  of  the  Court  not  to  order  the  bills  to 
be  delivered — bills  which  run  back  to  the  year  1883.  I  think 
there  is  a  discretion,  and  that  the  Court  ought  to  have  regard 
to  the  circumstances ;  but  I  find  on  the  correspondence  (and  I 
say  this  notwithstanding  what  has  fallen  from  Mr.  Bayhs 
himself)  that  Mr.  Bay  lis  has  been  ready  to  deliver  a  bill,  and 
has  got  all  the  materials  to  deliver  a  bill,  and  in  fact,  I  think,  I 
am  not  going  too  far  in  saying  that  he  has  prepared  the  bills ; 
so  that  I  am  not  putting  upon  him  a  task  which  it  would  be 
(1)  [1894]  1  Q.  B.  462.  (2)  63  L.  J.  (Q.B.)  187. 
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very  difficult  for  liim  to  perform  by  reason  of  the  years  that      C.  A. 
have  elapsed.    I  think  I  have  gone  through  at  sufficient  length  1896 
all  the  points  of  the  case.    I  think  there  is  jurisdiction  to  order  j,^ 
a  bill  to  be  delivered,  and  that,  as  no  bill  has  been  delivered,  I  ^aylis 
ought  to  order  the  delivery  of  the  bill.    I  think  on  the  autho-  cuityj 
rities  there  has  been  no  payment  for  the  reasons  I  have  aheady 
mentioned ;  and  therefore  I  am  not  concerned  with  the  section 
which  precludes  orders  being  made  for  taxation  one  year  after 
payment.    I  think,  also,  I  have  jurisdiction  to  make  the  order  I 
propose  to  make  within  the  statute ;  and  I  think  that,  though  the 
solicitor  may  be  able  to  shew  before  the  taxing  master  that  some 
of  the  written  agreements  within  the  decision  of  hi  re  Frape  (1) 
are  fair  and  reasonable,  yet  there  is  such  a  case  with  regard  to 
them  as  in  the  absence  of  detailed  bills  justifies  me  in  giving  a 
direction  to  the  taxing  master  to  inquire  into  the  subject. 

G.  M. 

[An  order  was  made  directing  that  Mr.  Bay  lis  should  deliver 
to  the  applicant,  Edmund  Buckley,  a  bill  of  fees  and  disburse- 
ments in  all  suits,  causes,  actions,  and  other  matters  of  busi- 
ness in  which  he  had  been  employed  as  the  solicitor  for  the 
applicant,  and  that  it  should  be  referred  to  the  taxing  master  to 
tax  and  settle  the  said  bill.  The  usual  directions  were  given  as 
to  production  of  books,  papers,  and  writings,  and  as  to  the 
examination  of  the  parties  :  "  And  it  is  ordered  that  the  respond- 
ent do  give  credit  for  all  sums  of  money  by  him  received  of  or 
on  account  of  the  applicant,  and  that  he  be  at  liberty  to  charge 
all  sums  of  money  paid  by  him  to  or  on  account  of  the  applicant. 
And  the  taxing  master  is  to  inquire  whether  any  and  what 
special  agreement  has  been  entered  into  between  the  applicant 
and  the  respondent  within  the  Solicitors'  Kemuneration  Act, 
1881,  and  if  so,  whether  any  and  which  of  such  agreements  are 
or  are  not  fair  and  reasonable."] 

Mr.  Baylis  appealed.  The  appeal  was  heard  on  April  22,  C.A. 
1896. 

Scrutton,  for  the  appeal.    First,  we  have  here  a  series  of 

settled  accounts  signed  and  approved  by  a  man  competent  to 

(1)  [1893]  2  Ch.  284. 

/  2  1 
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C.A.  transact  business,  and  the  Court  will  require  a  strong  case 
1896  to  open  them.  There  was  a  general  verbal  agreement  that 
In  re  per  Cent,  on  the  loans  should  be  charged  as  remuneration 

Jaylis.  ^YiQ  solicitor,  and  the  separate  settled  accounts,  each  amount- 
ing to  a  distinct  agreement,  proceed  on  that  footing.  In 
In  re  Frape  (1)  the  entry  "  agreed  costs  80Z."  in  an  account 
signed  by  the  client,  was  held  by  the  Court  of  Appeal  to  be 
an  agreement  within  the  Act  of  1881.  So  I  say  that  here, 
taking  as  an  instance  the  account  of  February,  1886,  con- 
taining the  entry  "  costs  of  mortgage  as  agreed,  35 Z.,"  is  an 
agreement  in  writing  by  the  client  to  pay  361.  costs  in  respect 
of  this  one  loan.  And  why  should  the  transaction  be  opened 
after  nine  years?  Secondly,  I  say  that  there  was  payment 
within  the  Act  of  1843.  Lord  Komilly  has  defined  payment " 
in  Be  David  (2)  as  being  a  payment  of  the  money  or  a 
retainer  of  the  amount  by  the  solicitor  with  the  assent  of  the 
client."  In  Turner  v.  Hand  (3)  no  bill  had  been  delivered,  but 
only  a  series  of  estimates  as  to  what  the  costs  would  amount  to. 
The  client  signed  a  memorandum  agreeing  to  the  amount,  and 
paid  it.  A  bill  to  have  a  bill  of  costs  delivered  was  dismissed. 
According  to  Ex  parte  Hemming  (4)  and  In  re  Thompson  (5), 
retention  by  the  solicitor  and  subsequent  delivery  of  the  bill  is 
payment. 

[LiNDLEY  L.J.  Surely  that  proceeds  on  the  ground  that  the 
client,  having  had  an  opportunity  to  examine  the  bill,  assented 
to  the  retainer.] 

In  Hitchcock  v.  Stretton  (6)  the  bill  was  delivered  after  writ 
issued,  and  the  ground  cannot  be  that  the  client  had  examined 
the  bills  and  assented  to  the  retainer.  When  the  bills  are 
deHvered  under  this  order  there  will  then  have  been  retainer 
and  delivery  of  a  bill,  which  together  amount  to  payment,  and 
the  bills  will  not  be  taxable  unless  under  special  circumstances. 
It  is  also  most  unreasonable  that  there  should  be  delivery  of  a 
bill  and  taxation  after  this  lapse  of  years. 

(1)  [1893]  2  Ch.  284.  (4)  28  L.  T.  (O.S.)  144. 

(2)  30  Beav.  278.  (5)  [1894]  1  Q.  B.  462 ;  63  L.  J. 

(3)  27  Beav.  561.  (Q.B.)  187. 

(6)  [1892]  2  Ch.  343. 
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FariceU,  Q.C.,  and  Sington,  for  the  client,  were  not  called  C.A. 
upon.  1896 

.  In  re 

LiNDLEY  L.J.  I  am  of  opinion  that  the  order  of  Chitty  J.  Baylis. 
is  quite  correct. 

The  client  attained  the  age  of  twenty-one  years  in  1882.  In 
1883  he  sought  the  assistance  of  Mr.  Baylis  in  various  matters, 
and  particularly  in  obtaining  loans.  When  a  loan  was  obtained 
Mr.  Baylis  never  delivered  any  bill  of  costs,  but  gave  an  account 
which  was  settled  by  the  client,  and  this  went  on  for  some 
years.  In  1894  the  chent  changed  his  solicitor.  The  evidence 
appears  to  shew  that  the  present  proceedings  would  not  have 
been  taken  but  for  some  unpleasantness  between  the  client's 
father  and  Mr.  Baylis ;  but  it  does  not  make  out  the  case  that 
the  father  is  taking  proceedings  in  the  son's  name — there  is  no 
doubt  that  these  are  bona  fide  the  son's  proceedings. 

Several  points  were  made  on  behalf  of  Mr.  Baylis.  First, 
that  there  were  settled  accounts,  and  that  the  bills  were  paid. 
The  two  things  go  together.  We  cannot  hold  that  the  accounts 
were  settled  and  the  bills  paid,  as  no  bills  had  ever  been 
delivered.  Mr.  Scrutton  tried  to  persuade  us  that  when  the 
bills  are  delivered  under  the  order  of  the  Court  there  will  have 
been  payment  and  delivery  of  bills,  and  that  the  bills  will  have 
to  be  treated  as  paid  bills ;  but  I  cannot  accede  to  this.  The 
case  is  not  like  Hitchcock  v.  Stretton  (1),  where  Stirling  J.  went 
a  long  way  in  holding  that  a  delivery  of  the  bill  after  writ 
issued  was  sufficient.  I  think  he  was  very  much  influenced  by 
this,  that  on  looking  at  the  bill  when  delivered  he  found  it  to  be 
a  reasonable  bill. 

It  was  contended  that  Ex  parte  Hemming  (2)  and  In  re 
Thompso7i  (3)  shew  that  the  delivery  of  a  bill  to  which  a 
previous  payment  can  be  referred  makes  the  transaction 
amount  to  payment  of  the  bill ;  but  in  my  opinion  the  Court  in 
those  cases  thought  that  the  client  had  had  the  bill  and 
exercised  his  judgment  upon  it.  A  solicitor  who  retains  his 
costs  without  delivering  his  bill  has  not  been  paid  his  bill. 

(1)  [1892]  2  Ch.  343.  (2)  28  L.  T.  (O.S.)  144. 

(3)  [1894]  1  Q.  B.  462 ;  63  L.  J.  (Q.B.)  187. 
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G.  A.         The  next  case  made  is  that  there  was  an  agreement  which 
1896      precluded  taxation.    If  there  had  been  an  agreement  in  writing 
j,^         as  to  the  amount  to  be  paid  to  the  sohcitor  for  his  services  that 
Baylis.     y^o^i^  have  satisfied  the  Act  of  1870  (33  &  34  Vict.  c.  28),  s.  4. 
Lindiey  L.J,       appears,  however,  that  there  was  only  a  verbal  agreement. 

Having  before  us  the  fact  that  there  was  such  an  agreement  we 
cannot  construe  the  words  ''costs  as  agreed"  in  the  way  in 
which  they  were  construed  in  In  re  Frape  (1),  for  they  naturally 
refer  to  an  antecedent  agreement,  and  w^hen  there  is  such  an 
agreement,  though  not  in  writing,  we  must  treat  them  as 
referring  to  it.  I  think  that  In  re  Frape  (1)  was  rightly  decided, 
but  that  it  does  not  cover  the  present  case. 

It  was  urged  that  the  long  delay  precluded  the  client  from 
relief.  If  I  had  thought  that  Mr.  Baylis  was  disabled  by  the 
lapse  of  time  from  making  out  a  bill  of  costs,  I  should  have 
held  the  delay  to  be  very  important ;  but  he  admits  that  he  can 
furnish  a  bill  of  costs. 

The  charges  for  costs  in  the  accounts  are  very  high — much 
larger  than  the  scale  fees.  I  do  not  say  that  there  is  over- 
charge, but  there  is  certainly  a  case  calling  for  investigation. 

Lopes  L.J.  I  am  of  the  same  opinion.  One  point  urged  on 
behalf  of  the  solicitor  is  delay.  Nearly  twelve  years  elapsed 
since  the  commencement  of  these  transactions,  during  which 
period  no  complaint  was  made,  and  if  it  did  not  appear  from 
the  evidence  that  Mr.  Baylis  can  easily  prepare  a  bill  of  costs  I 
might  have  thought  this  objection  fatal.  As,  however,  Mr. 
Baylis  can  readily  furnish  a  bill,  I  do  not  think  that  the  delay 
is  very  important.  There  is  moreover  ground  for  thinking  an 
agreement  for  such  a  scale  of  remuneration  as  that  claimed  by 
Mr.  Bajdis  unreasonable,  for  the  charges  greatly  exceed  the 
scale  charges,  a  strong  argument  against  him. 

No  bill  having  been  delivered,  the  retainer  by  the  solicitor  is 
not  payment  within  the  meaning  of  the  Act.  But  it  is  con- 
tended that  if  bills  are  now  delivered  there  will  be  payment. 
In  the  case  of  Hitchcock  v.  Stretton  (2)  the  delivery  of  a  bill  of 
costs  after  writ  issued  was  held  to  make  a  previous  retainer  in 

(1)  [1893]  2  Ch.  284.   '  (2)  [1S92]  2  Ch.  343. 
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settling  accounts  amount  to  payment;  but  Stirling  J.  acted  C.A. 
as  he  did  because,  on  looking  at  the  bill,  he  thought  the  1896 
transaction  fair  and  right.  j^re 
Sect.  8  of  the  SoHcitors'  Kemuneration  Act  of  1881  provides  ^^^lis. 
that  a  solicitor  may  make  an  agreement  with  his  client,  or  a  i^«i>esL.J- 
client  with  his  solicitor,  for  the  remuneration  of  the  solicitor  to 
such  amount  and  in  such  manner  as  the  solicitor  and  client 
think  fit ;  and  by  sub-s.  2  it  is  enacted  that  the  agreement 
shall  be  in  writing,  signed  by  the  person  to  be  bound  thereby 
or  his  agent  in  that  behalf.    Was  there  here  any  such  agree- 
ment ?    The  words  "  costs  as  agreed  "  in  the  cash  accounts 
do  not  satisfy  that  provision.    I  think  that  the  statute  meant 
that  the  terms  of  remuneration  should  be  expressed  in  the 
agreement.     The  words     agreed  costs "  are  in  themselves 
ambiguous.    They  may  mean  costs  hereby  agreed  or  costs  as 
fixed  by  some  previous  agreement.    We  are  here  candidly  told 
that  there  was  a  verbal  agreement  fixing  the  scale  of  remu- 
neration at  bl.  per  cent,  on  the  sums  borrowed.  Knowing  that, 
we  cannot  say  that  "  agreed  costs  "  means  costs  hereby  agreed. 
I  think  that  Chitty  J.  was  right. 


Kay  L.J.  In  any  case  of  an  agreement  between  solicitor 
and  client  the  Court  must  consider  the  great  influence  which  a 
solicitor  has  over  his  client,  and  if  the  agreement  is  impeached 
it  must  throw  on  the  solicitor  the  burden  of  sustaining  it.  The 
Act  of  1881  recognises  that  by  enabling  the  taxing  master  to 
inquire  whether  an  agreement  relied  on  by  a  solicitor  is  fair 
and  reasonable.  Is  there  here  any  agreement  which  can  bind 
the  client?  There  is  nothing  signed  by  him  except  certain 
accounts  containing  items  prefaced  by  "costs  as  agreed"  or 
some  similar  expression.  Mr.  Scrutton  says  that  these  are 
agreements.  But  he  opened  the  case  with  stating  that  there 
was  a  verbal  agreement — a  verbal  agreement  for  remuneration  at 
the  rate  of  5Z.  per  cent.  It  would,  perhaps,  have  been  diflicult 
for  the  other  side  to  give  this  kind  of  evidence  ;  but  when  the 
solicitor  himself  says  that  this  was  the  real  agreement,  there 
can  be  no  doubt  that  the  accounts  referred  to  it,  and  "  as 
agreed"  must  be  read  as  referring  to  the  verbal  agreement, 
which,  not  being  in  writing,  does  not  bind.    It  is  urged  that 
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C.A.      this  does  not  agree  with  In  re  Frape.  (1)    In  that  case  an 
1896       account  contained  the  expression  "agreed  costs,  80Z.,"  and  the 
In  re      Court  said  that  this  must  mean    all  costs  up  to  the  present  time 
Jaylts.     which  it  is  hereby  agreed  shall  be  taken  at  the  amount  of 
[ayKj.     1^^^  there  was  in  that  case  no  trace  of  any  external  agreement. 

Again,  this  agreement  was  obtained  by  the  solicitor  from  his 
client  shortly  after  he  attained  twenty-one,  and  if  it  had  been 
in  writing  it  would  have  been  open  to  question  whether  it  was 
fair  and  reasonable.  There  are  matters  which  require  investi- 
gation. In  the  account  relating  to  the  first  loan  no  reference 
is  made  to  any  agreement ;  but  the  costs  charged  enormously 
exceed  the  amount  of  the  scale  fee.  It  is  urged  that  there  has 
been  payment.  But  is  there  any  case  in  which,  if  no  bill  has 
been  delivered,  retainer  has  been  held  to  amount  to  payment  ? 
No  such  case  has  been  referred  to  ;  but  it  is  contended  that 
when  a  bill  has  been  delivered  soon  afterwards  the  retainer 
amounts  to  payment.  Hitchcock  v.  Stretton  (2)  went  a  little 
further,  and  decided  that  the  delivery  of  a  bill  after  writ  issued 
would  suffice.  I  should  not  so  have  decided ;  but  we  are  asked 
to  go  a  step  further,  and  say  that  when  the  bills  are  delivered 
under  an  order  of  the  Court  that  delivery  will  relate  back.  I 
cannot  assent  to  the  argument  that  delivery  of  the  bills  under 
this  order  will  make  that  amount  to  payment  which  up  to  their 
delivery  was  not  payment. 

It  is  urged  that  the  application  is  made  too  late.  There  is 
no  Statute  of  Limitations  bearing  on  the  point,  and  the  Acts 
relating  to  solicitors  say  nothing  as  to  a  time  after  which  a 
client  cannot  require  delivery  of  a  bill.  If  the  case  had  been 
established  that  the  solicitor  would  have  difficulty  in  making 
out  a  bill  of  costs  after  this  lapse  of  time,  that  would  have  been 
an  important  point ;  but  the  solicitor  himself  says  that  he  has 
made  out  a  draft  bill,  so  that  no  such  weight  ought  to  be  given  to 
the  delay  as  to  induce  us  to  say  that  the  order  under  appeal  is 
wrong.    I  think  that  it  is  a  reasonable,  proper,  and  right  order. 

Solicitors:  Peard  d-  Son;  Bowcliffes,  Bawle  d-  Co.,  for  A.  dt 
G.  W.  Fox,  Manchester. 

(1)  [1803]  2  Ch.  284.  (2)  [1892]  2  Ch.  343. 

H.  C.  J. 
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In  re  HEMP,  YAEN,  AND  COED  AGE  COMPANY.  c.A 
HINDLEY'S  CASE. 

Co mpany —  W inding-up —  Contrih utory —  Underwriting  Letter. 


1895 

VAUGHAN 
WILLIAMS 
J. 

Nov.  27,  28. 


On  June  17,  1892,  H.  signed  and  delivered  to  the  promoters  oi' 
company  a  letter  agreeing  that  upon  the  public  issue  of  its  shares  he  1896 
would,  in  consideration  of  a  percentage,  subscribe  for  400  shares.    If  the      Feb.  19. 
whole  issue  was  bona  fide  subscribed  for  by  the  public,  no  allotment  was       q  ^ 
to  be  made  to  H.    The  letter  also  contained  an  authority  to  the  promoters,      j^j-^^^  2 

in  the  event  of  H.  not  applying  for  shares,  to  apply  for  them  in  his  name,   

and  an  authority  to  the  directors  to  allot  them  to  him — "  This  engagement 
is  binding  on  me  for  two  months  from  this  date."  The  shares  were  offered 
to  the  public  on  June  20,  21,  and  22,  but  very  few  applications  were  made. 
On  July  1,  when  the  public  subscription  list  was  closed,  the  promoters  signed 
a  memorandum  at  the  foot  of  the  letter,  dated  July  1,  1892,  and  accepting 
H.'s  offer.  The  letter  with  the  memorandum  thereon  and  an  application 
by  the  promoters  in  H.'s  name  were  on  the  same  day  sent  to  the  company, 
and  the  shares  were  thereupon  allotted  to  H.  His  name  was  put  on  the 
register  of  shareholders.  He  knew  of  this,  and  he  paid  the  company  the 
allotment  money  in  respect  of  the  shares,  received  his  certificates,  and  on 
two  occasions  voted  by  proxy ;  but  it  was  not  shewn  that  he  knew  when 
the  offer  was  accepted.  The  name  was  still  on  the  register  when  the 
company  went  into  liquidation  nearly  two  years  afterwards  : — 

Held,  by  Yaughan  Williams  J.,  that  the  promoters  could  not  wait  to  see 
the  result  of  the  invitation  to  the  public,  and  after  it  had  failed,  accept  H.'s 
offer,  and  that  he  was  not  liable  as  a  contributory  ; 

Held,  by  Lopes  and  Kay  L.JJ.  (Lindley  L.J.  doubting),  that  the 
expression  "  This  engagement  is  binding  on  me  for  two  months "  meant 
that  the  olfer  made  by  the  letter  was  to  be  open  for  acceptance  for  two 
months ;  that  the  shares,  therefore,  were  properly  applied  for  in  H.'s 
name,  and  that  the  allotment  to  him  was  valid ; 

Held,  that,  whether  the  application  for  shares  was  authorized  or  not,  H., 
having  accepted  them  without  inquiry,  and  having  acted  as  a  shareholder 
for  nearly  two  years  up  to  the  time  of  the  winding-up,  could  not  now  be 
heard  to  contend  that  he  was  not  a  shareholder. 

The  Hemp,  Yarn,  and  Cordage  Company,  Limited,  was 
registered  under  the  Companies  Acts,  1862  to  1890,  on  June  16, 
1892,  and  its  nominal  capital  was  in  preference  and  ordinary 
shares  of  5Z.  each. 

The  company  invited  the  public  to  subscribe  for  24,000 
ordinary  shares,  20,000  preference  shares,  and  some  debentures. 
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C.  A.         The  London  and  Northern  Assets  Corporation,  Limited,  was 
1896       connected  with  the  promotion  of  the  company,  and  several 
Hindley's   persons,  among  whom  was  W.  H.  Hindley,  addressed  and  sent 
underwriting  letters  to  the  corporation. 

The  letter  signed  by  Hindley  was  dated  June  17, 1892.  It  was 
headed  with  the  name  of  the  company  and  a  statement  of  the 
amount  of  the  proposed  issue  of  shares  and  debentures,  and  was 
formed  by  filling  up  a  printed  form  relating  to  ordinary  shares, 
preference  shares  and  debentures,  and  was  addressed  to  the 
London  and  Northern  Assets  Corporation,  after  which  address 
the  letter  (omitting  the  parts  relating  to  preference  shares  and 
debentures)  continued  as  follows  :  "  Gentlemen, — I  agree  for  the 
consideration  below  stated,  upon  the  public  issue,  to  subscribe 
for  400  ordinary  shares  of  5Z.  each,  11.  5s.  paid,  of  the  above 
issue,  on  the  terms  of  the  company's  prospectus  about  to  be 
issued,  and  to  pay  the  instalments  on  the  dates  to  be  specified 
in  the  said  prospectus  as  above,  in  consideration  of  which  you 
are  to  pay  me  a  commission  of  1  per  cent,  on  the  ordinary 
shares,  and  I  hereby  authorize  you,  in  the  event  of  my  not 
applying  for  shares  as  above  mentioned,  to  apply  for  such 
shares  in  my  name,  and  the  directors  of  the  company  to  allot 
the  same  to  me  thereon.  But  if,  on  the  public  issue  of 
the  prospectus,  the  whole  of  the  above  issue  is  bona  fide  sub- 
scribed by  the  public,  then  no  allotment  is  to  be  made  to  me  in 
respect  of  this  agreement ;  but  should  the  said  issue  be  only 
partially  subscribed  by  the  public,  then  I  am  only  to  be  allotted 
my  proportion  of  the  deficiency  pro  rata  with  the  other  persons 
or  firms  who  shall  have  signed  or  entered  into  agreements  with 
or  underwriting  letters  to  you  similar,  mutatis  mutandis,  to  the 
arrangement  hereby  made.  In  either  case  it  is  agreed  that  the 
said  commission  upon  the  total  sum  guaranteed  by  me — 
viz.,  2000Z. — is  to  be  paid  out  of  the  moneys  received  by  you 
from  the  vendors.  This  engagement  is  binding  on  me  for  two 
months  from  this  date." 

At  the  foot  of  the  letter  was  the  following  note  :  "  We  accept 
the  above.    For  the  London  and  Northern  Assets  Corporation, 
Limited.    (Signed)  J.  M.  Prinsep.    Dated  July  1st,  1892." 
The  prospectus  announcing  the  issue  of  shares  stated,  "  The 
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list  will  open  on  Monday  the  20th  inst.  and  close  on  or  before  C.A. 
Wednesday  the  22nd  inst.  at  noon."    Accordingly,  on  June  20,  1896 
21,  and  22,  1892,  the  capital  was  offered  to  the  public ;  but  the  Hindley's 
issue  was  a  failure,  only  nine  applications  having  been  made. 

On  July  1,  after  the  subscription  list  had  been  closed,  an 
apphcation  was  made  to  the  company  for  400  ordinary  shares 
to  be  allotted  to  Hindley.  The  application  form  was  not 
signed  by  him  personally,  but  was  signed  in  his  name.  The 
underwriting  letter  with  the  memorandum  of  acceptance  on 
it  was  produced  to  the  directors  before  allotment.  The  shares 
applied  for  were  allotted  to  Hindley.  He  paid  the  11.  5s. 
due  in  respect  of  them,  and  his  name  was  entered  in  the 
register  of  members  of  the  company  as  the  holder  of  the  shares. 
He  knew  his  name  was  on  the  register,  but  never  took  any 
steps  to  have  it  removed,  and  it  was  still  there  when  the 
company  went  into  liquidation. 

On  May  21,  1894,  the  compan}^  passed  an  extraordinary 
resolution  in  favour  of  winding  up  voluntarily ;  and  on  June  14, 
1894,  an  order  was  made  continuing  the  voluntary  winding-up 
under  the  supervision  of  the  Court. 

The  liquidator  made  a  call  on  the  shares  of  8Z.  15s.  per  share, 
and  took  out  a  summons  asking  for  an  order  that  Hindley 
and  others  should  pay  the  call. 

The  summons  came  on  for  hearing  before  Vaughan  Williams  J. 
on  November  27,  1895. 

Buckley,  Q.C.,  and  W.  F.  Hamilton,  for  the  liquidator. 
The  corporation,  in  pursuance  of  the  authority  given  them 
by  the  underwriting  letter,  applied  for  the  shares  in  the  name 
of  Hindley.  In  answer  to  the  application  the  shares  were 
allotted  to  him,  and  he  was  registered  as  the  holder  of  them. 
He  knew  his  name  was  on  the  register,  and  there  was  a 
completed  contract  to  take  the  shares.  He  is,  therefore,  liable 
to  pay  the  call. 

Asthury,  Q.C.,  and  E.  C.  Macnaghten,  for  Hindley.  The 
underwriting  letter  was  a  mere  offer,  and  there  was  no  con- 
tract between  Hindley  and  any  one  else  before  the  offer  was 
thus  accepted.    The  corporation  could  not  keep  its  acceptance 
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C.  A.  open  indefinitely.  It  was  not  entitled  to  wait  and  see  whether 
1896  the  public  would  take  up  the  shares,  in  the  meantime  being  by 
Hindley's  non-acceptance  under  no  liability  to  pay  Hindley  the  com- 
mission,  and  then,  on  finding  the  public  would  have  nothing  to 
do  with  the  shares,  to  pin  down  Hindley  by  accepting  his  offer. 
If  Hindley  had  intended  to  take  the  shares  in  any  event,  there 
was  no  need  to  mention  the  public  in  his  offer.  At  the  most,  he 
consented  to  apply  on  certain  conditions  the  non-fulfilment  of 
which  rendered  his  offer  nugatory  :  FellatVs  Case  (1),  Doug  an' s 
Case  (2) ;  Be  Bentley  <f  Co.  (3) ;  Onnerod's  Case.  (4) 

The  corporation's  acceptance,  therefore,  comes  too  late  ;  the 
so-called  contract  was  a  nullity,  and  the  corporation  had  no 
authority  to  apply  for  the  shares. 

It  may  be  contended  that  in  what  afterwards  occurred  there 
was  a  ratification  of  the  contract  by  Hindley ;  but  he  could  not 
ratify  or  adopt  anything  of  the  existence  of  which  he  was 
unaware.  He  did  not  know  that  the  acceptance  had  been 
made  too  late,  though  the  company  must  have  known  of  the 
fact.  Under  the  circumstances  Hindley  cannot  be  held  to  have 
applied,  by  himself  or  his  agents,  for  the  shares,  and  there 
never  was  a  contract  between  him  and  the  company.  If  so, 
the  mechanical  act  of  putting  his  name  on  the  register  cannot 
affect  his  position. 

[They  also  referred  to  Black  <£■  Co.'s  Case  (5) ;  Brussels 
Palace  of  Varieties  v.  Prockter  (6) ;  Buckley  on  Companies, 
6th  ed.  p.  65.] 

Hamilton,  in  reply.  There  is  no  evidence  that  the  com- 
pany ever  saw  the  underwriting  letter  or  the  acceptance  on  it. 
The  respondent  authorized  the  corporation  to  apply  for  the 
shares,  and  the  company  to  allot  them.  He  afterwards  accepted 
the  shares,  and  has  ratified  the  contract.  After  winding-up,  his 
name  being  on  the  register,  it  is  too  late  for  him  to  apply  to 
have  it  removed  :  Oakes  v.  Turquand.  (7)  Apart  from  ratifica- 
tion, when  the  company  issues  shares  and  the  allottee  accepts 

(1)  L.  K.  2  Ch.  527.  (4)  [1894]  2  Ch.  474. 

(2)  L.  K.  8  Ch.  540.  (5)  L.  R.  8  Ch.  254,  259. 

(3)  69  L.  T.  (N.S.)  204.  (6)  10  Times  L.  R.  72. 

(7)  L.  R.  2  H.  L.  325. 
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them,  he  is  bound,  after  winding-up,  although  he  appHed  under 
circumstances  which  in  equity  would  have  given  him  an  equity 
before  winding-up  to  be  relieved  of  liability :  Kent  v.  Freehold 
Land  and  Brichmahing  Co.  (1) 

Feb.  19.  Vaughan  Williams  J.  I  have  come  to  the 
conclusion  that  Mr.  Hindley  ought  not  to  be  placed  upon  the 
list  of  contributories.  It  is  true  that  his  name  appears  upon 
the  register  of  shareholders,  and  that  it  was  placed  there  in 
respect  of  shares  allotted  to  him  in  pursuance  of  an  application 
signed  in  his  name,  under  a  power  contained  in  an  underwriting 
letter  which  he  himself  signed,  and  which  is  addressed  to  the 
London  and  Northern  Assets  Corporation,  who  seem  to  have 
been  intimately  connected  with  the  promotion  of  the  Hemp, 
Yarn,  and  Cordage  Company.  But  it  seems  to  me  that,  not- 
withstanding these  facts,  Mr.  Hindley  ought  not  to  be  placed 
on  the  list  of  contributories,  because  the  London  and  Northern 
Assets  Corporation  had  no  right  to  use  the  powers  under  the 
underwriting  letter  at  the  time  when  they  actually  did  use 
them.  The  underwriting  letter,  which  is  in  substance  an  offer, 
is  dated  June  17,  1892.  The  capital  of  the  company  was 
offered  to  the  public  on  June  20,  21,  and  22,  and  the  offer  con- 
tained in  the  letter  was  not  accepted  until  July  1,  1892,  as 
appears  upon  the  face  of  the  letter,  which  has  the  acceptance 
and  date  of  acceptance  wTitten  on  it.  On  July  1  the  subscrip- 
tion list  had  been  closed,  the  invitation  to  the  public  proving  an 
almost  total  failure,  only  nine  applications  having  been  made. 
Now  it  seems  clear  that  as  the  offer  in  the  underwriting  letter 
is  an  offer,  in  consideration  of  a  premium,  to  take  up  such 
shares  as  the  public  should  not  take  up  in  answer  to  the  invita- 
tion for  public  subscription,  the  Northern  Assets  Corporation, 
to  whom  it  was  addressed,  could  not  wait  to  see  the  result  of 
the  invitation  to  the  public,  and  then  accept  Mr.  Hindley's  offer 
to  underwrite  after  the  invitation  to  the  public  had  proved  a 
failure.  If  there  was  no  authority  to  sign  the  application  for 
shares  at  the  time  when  it  was  signed,  then  it  seems  to  me 
that  there  was  no  contract  between  Mr.  Hindley  and  the 

(1)  L.  E.  3  Cli.  493. 
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c.  A.      company  in  pursuance  of  which  shares  could  be  allotted  to 
1896      him  ;  and  the  mere  fact  of  his  name  being  on  the  register,  even 
Hindley's   though  with  his  knowledge,  will  not  make  him  a  member. 

But,  then,  it  may  be  said  that  Mr.  Hindley  ratified  the  act  of 
J         assumed  agent  by  not  taking  steps  to  get  his  name  removed 
~  from  the  register,  and  that  he  cannot  after  liquidation  get  his 

name  removed  from  the  register.  The  answer  to  this  seems  to 
be  that  the  underwriting  letter  was  produced  to  the  board 
before  the  allotment,  and  on  the  face  of  it  shewed  that  the  offer 
had  been  accepted  out  of  time.  This  is  not  a  case  in  which 
there  was  a  voidable  contract  by  Mr.  Hindley  with  the  company 
to  take  shares,  or  a  voidable  authority  to  apply.  In  such  a 
case,  liquidation  having  intervened,  it  would  be  too  late  to 
avoid,  but  it  is  a  case  where  there  never  was  an  authority  to 
sign  or  a  contract  by  Hindley  with  the  company,  and  where 
there  never  has  been  ratification  with  knowledge  of  the  facts ; 
and  the  company  cannot  rely  upon  an  estoppel,  because  they 
were  wrong  in  allotting  shares  in  pursuance  of  the  authority 
produced  to  them,  which,  on  the  face  of  it,  was  out  of  time. 
As  against  Mr.  Hindley,  therefore,  the  application  must  be 
dismissed  with  costs. 

F.  E. 

C.A.  The  liquidator  appealed,  and  on  the  appeal  evidence  was 
adduced  that  on  January  23,  1893,  Hindley  applied  for  and 
received  certificates  of  the  shares,  and  that  in  May,  1893,  he 
signed  proxy  papers  as  a  shareholder,  and  did  so  again  in  the 
following  year. 

The  appeal  was  heard  on  May  1,  1896. 

Buckley,  Q.C.  {W.  F.  Hamilton,  with  him)  having  stated  the 
case,  was  stopped  by  the  Court. 

Asthury,  Q.C,  and  E.  C.  Macnaghten,  for  Hindley.  It  was 
a  fraud  in  the  Northern  Assets  Corporation  to  wait  till  it  was 
seen  that  the  company  would  not  take  shares  and  th^n  accept 
Hindley's  offer. 

[Lopes  L.J.  referred  to  Ex  parte  Audain  (1)  as  giving  a 
definition  of  an  underwriting  agreement.] 

(1)  42  Ch.  D.  1. 
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Hindley's  letter  was  nothing  but  an  offer — an  offer  to  C.A. 
incur  a  certain  risk  on  a  certain  chance ;  and  to  make  a  1896 
contract  it  must  be  accepted  before  the  chance  has  been  con-  hindley's 
verted  into  a  certainty.    The  acceptance  coming  when  it  did 
was  invahd :  it  was  Hke  accepting  an  offer  to  back  a  horse  after 
the  person  accepting  knows  that  the  horse  has  lost.  There 
was,  therefore,  no  authority  to  apply  for  shares  in  Hindley's 
name. 

[The  Court  here  intimated  an  opinion  that  the  letter  meant 
that  the  offer  made  by  it  was  open  for  two  months,  and  that 
there  therefore  was  authority.] 

We  submit  that  the  meaning  of  "  This  engagement  is  binding 
on  me  for  two  months  from  this  date  "  is  that  when  the  offer  has 
been  accepted  the  agreement  thus  constituted  is  to  be  binding  on 
Hindley  for  two  months  from  the  date  of  the  offer.  "  Engage- 
ment "  denotes  an  agreement,  not  an  offer.  The  terms  of  the 
letter  are  throughout  applicable  to  an  agreement,  and  presuppose 
acceptance.  The  prospectus  was  before  the  parties  :  they  knew 
that  the  shares  were  to  be  offered  to  the  public  within  a  week  ; 
and  it  would  be  a  most  extraordinary  thing  that  under  those 
circumstances  an  underwriting  offer  should  be  made  to  remain 
open  for  two  months.  In  construing  a  document  which  is  not 
in  form  an  offer  but  an  agreement,  regard  must  be  had  to  its 
form.  If  the  two  months  are  construed  as  meaning  the  time 
within  which  the  offer  must  be  accepted,  then,  after  acceptance, 
there  is  an  agreement  unlimited  in  point  of  time,  and  shares 
might  be  allotted  to  Hindley  after  a  lapse  of  years.  The 
application  for  shares  was,  therefore,  made  by  a  person  who  had 
no  authority,  and  the  Hemp  Company  knew  that  he  had  no 
authority.  Hindley  did  not  know  that  there  was  no  contract 
between  him  and  the  Northern  Assets  Corporation,  for  he  did 
not  know  that  his  offer  had  not  been  accepted  till  after  the 
subscription  list  had  been  closed,  and  there  cannot  be  ratification 
without  knowledge.  He  is  not  to  be  deemed  guilty  of  negli- 
gence for  not  making  inquiry,  as  no  one  is  bound  to  suspect 
that  other  people  are  dealing  unfairly.  There  being,  then,  no 
authority  to  apply  for  shares  on  Hindley's  behalf,  the  allotment 
to  him  was  void,  and  he  never  became  a  shareholder.    In  Beck's 
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C.A.      Case  (1),  where  a  person's  name  was  put  on  the  register  of 
189G       shareholders  without  any  authority  from  him,  as  the  letter  of 
Hindley's  allotment  introduced  a  new  term,  he  was  held  not  to  be  a 


contributory,  though  he  had  done  no  act  of  repudiation 
before  the  winding-up  order,  and  had  done  acts  of  ratification 
quite  as  strong  as  any  relied  on  here.  The  observations 
of  Lord  Hatherley  and  Lord  Westbury  in  Waterhouse  v. 
Jamieson  (2)  support  our  view.  The  contract  being  void,  the 
alleged  shareholder  can  have  his  name  taken  off,  even  after 
winding-up. 

[LiNDLEY  L.J.  If  an  agent  has  an  ambiguously  worded 
authority,  and  another  person  contracts  bona  fide  on  a  particular 
construction  of  it,  is  there  not  a  good  contract  ?  ] 

The  Hemp  Company  do  not  tell  us  that  they  bona  fide 
believed  the  letter  to  bear  the  construction  rejected  by 
Vaughan  Williams  J. 

Hamilton,  in  reply.  The  argument  of  the  other  side  proceeds 
on  a  fallacy.  To  make  a  contract  there  must  be  an  acceptance 
of  the  offer  and  a  communication  of  the  acceptance.  No 
acceptance  of  Hindley's  offer  had  been  communicated  to  him. 
He  knew,  therefore,  that  there  was  no  contract.  He  was  at 
liberty  to  repudiate  the  allotment,  but  instead  of  doing  so  he 
accepted  it,  and  acted  as  a  shareholder.  This  makes  a  new 
contract  to  be  a  shareholder.  In  Hindley's  first  letter  there  was 
an  authority  as  well  as  an  offer,  and  the  authority  to  apply  for 
shares  is  one  on  which  the  company  were  justified  in  acting : 
Be  Bentley  d  Co.  (3)  As  to  whether  the  contract  to  take  shares 
was  void  or  voidable,  Bolton  Partners  v.  Lambert  (4)  shews 
that  where  an  agent  exceeds  his  authority  a  contract  entered 
into  by  him  is  not  void,  but  only  voidable.  It  therefore  can  be 
ratified — and  here  there  was  abundant  ratification. 

Asthury,  Q.C.,  on  the  cases  cited  in  reply.  In  the  case  of 
Be  Bentley  dc  Co.  (3)  there  was  a  formal  acceptance  signed. 
Bolton  Partners  v.  La^nhert  (4)  does  not  shew  that  an  act 
done  without  authority  is  not  a  nullity  if  the  agency  is  never 
adopted. 


(1)  L.  K.  9  Ch.  392. 

(2)  L.  R.  2  H.  L.,  Sc.  29,  33,  37. 


(3)  69  L.  T.  (N.S.)  204. 

(4)  41  Ch.  D.  295. 
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LiNDLEY  L.J.  This  is  an  appeal  from  a  decision  of  Vaughan      C,  A. 
Williams  J.,  that  Mr.  Hindley  is  not  Hable  to  calls  on  400  1896 
shares  in  the  Hemp,  Yarn,  and  Cordage  Company,  Limited,  Hindley's 
which  is  now  being  wound  up.    [His  Lordship  read  Hindley's  Case. 
letter  of  June  17,  1892.]    That  is  signed  by  Hindley.  Of 
course  when  it  was  sent  to  the  Northern  Assets  Corporation  it 
was  an  offer,  and  an  offer  only.    Although  it  begins  "  I  agree," 
it  could  not  be  binding  as  an  agreement  unless  it  was  accepted. 

This  was  on  a  printed  form,  and  at  the  bottom  of  that 
printed  form  is  this:  ''We  accept  the  above  for  the  London 
and  Northern  Assets  Corporation,  Limited."  Then  there  is 
a  blank  for  the  signature  and  a  blank  for  the  date.  It  was 
signed  on  behalf  of  the  Assets  Corporation,  Limited,  on  July  1, 
1892.  Then,  subject  to  one  point  which  I  shall  mention 
presently,  there  was  a  binding  agreement. 

On  the  same  July  1,  1892,  an  application  for  400  shares  is 
made  in  Mr.  Hindley's  name  by  the  Northern  Assets  Corpora- 
tion ;  and  on  the  same  day  Mr.  Hindley  has  400  shares  allotted 
to  him,  and  he  is  put  upon  the  register,  and  he  is  informed  of 
that,  and  he  pays  25.s.  a  share,  which  was  the  amount  payable 
on  appHcation  and  allotment.  Those  shares  remain  in  his 
name  until  May,  1894,  when  a  resolution  was  passed  to  wind 
up  the  company ;  so  that  Mr.  Hindley  was  on  the  register  as  a 
registered  shareholder  for  about  a  year  and  three-quarters.  In 
June,  1894,  an  order  was  made  for  winding  up  the  company, 
subject  to  supervision.  The  list  of  contributories  appears  to 
have  been  settled  on  May  28,  1895 ;  and  after  that  a  call  was 
made.  Mr.  Hindley  declined  to  pay  the  call  so  made,  and  a 
summons  was  taken  out  to  compel  him  to  pay  it.  His  answer 
is,  "I  am  not  and  never  was  a  shareholder."  He  says,  "  This 
underwriting  letter  which  I  signed  involves  upon  the  true  con- 
struction of 'it  the  necessity  of  an  acceptance  by  the  London 
and  Northern  Assets  Corporation  within  a  reasonable  time 
after  I  offered  it;  they  in  fact  accepted  it  on  July  1,  1892, 
which  was  an  unreasonable  time  after  they  received  my  offer, 
and  the  directors  of  the  Yarn  Company  knew  that." 

That  is  his  case ;  and  he  asks  us  to  say  that  upon  that  case 
there  was  no  authority  to  put  his  name  on  the  register,  and 

YoL.  II.  1896.  K  1 
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C.A.      that  lie  has  been  there  improperly  ever  since.    He  says  that 
1896       the  transaction  having  been  altogether  void,  the  mere  fact  that 
Hindley's  he  had  received  certificates  and  acted  as  a  shareholder  goes  for 
nothing. 

Lmdiey  L.J.  ]S[ow,  upon  the  truc  construction  of  this  docmnent  Vaughan 
Williams  J.  has  held  that  Mr.  Hindley  was  right :  that  the 
document  according  to  its  true  construction  v^as  not  to  come 
into  force  or  be  binding  on  him  unless  it  w^as  accepted  v^ithin  a 
reasonable  time ;  that  as  it  v^as  accepted  after  June  22,  which 
was  the  time  for  sending  in  subscriptions  and  for  closing  the 
list,  the  acceptance  must  be  treated  as  wholly  invalid,  and  that,, 
as  Mr.  Hindley  did  not  know  that  there  never  was  any  agree- 
ment by  him  to  take  these  shares  at  all,  his  name  ought  not 
to  be  on  the  list.  It  is  only  just  to  say  that  we  have  received 
some  evidence  which  was  not  before  the  learned  judge :  I  mean 
evidence  that  on  January  23,  1893,  Mr.  Hindley  being  then 
on  the  register  and  knowing  it,  applied  for  and  received  cer- 
tificates that  he  was  a  member  in  respect  to  those  shares ; 
and  evidence  to  the  effect  that  in  May,  1893,  he  signed  some 
proxy  papers,  and  did  so  again  in  the  following  year.  So  that 
we  have  this  evidence  in  addition  to  that  which  was  before 
Vaughan  "Williams  J. — that  this  gentleman,  knowing  that  he 
was  registered  as  a  shareholder,  has  been  acting  as  such  and 
asserting  rights  as  such  from  July,  1892,  down  to  very  nearly 
the  date  of  the  end  of  the  existence  of  this  company. 

Upon  the  true  construction  of  the  agreement  I  do  not  propose 
to  say  much.  The  construction  of  the  words,  "  This  engage- 
ment is  binding  on  me  for  two  months  from  this  date,"  is  open 
to  a  great  deal  of  doubt.  Mr.  Buckley  contends  that  ih.ej 
mean,  "  This  offer  is  open  for  two  months  for  rejection  or 
acceptance."  The  other  construction,  which  is  contended  for 
by  Mr.  Astbury,  is  that  the  two  months  do  not  refer  to  the 
time  for  acceptance  of  the  offer,  but  to  the  duration  of  the 
engagement  or  agreement,  which  will  become  binding  when 
the  offer  is  accepted ;  and  this  view  has  been  taken  by  Vaughan 
Williams  J.  The  language  is  very  ambiguous.  I  thought  at 
first  that  Mr.  Buckley's  contention  was  right ;  but  on  further  con- 
sideration I  am  not  prepared  to  say  that  Vaughan  Williams  J.'s 
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construction  of  this  is  wrong ;  and  when  the  consequences  of  .  C.  A. 
the  other  construction  are  pointed  out,  I  am  rather  disposed  to  i896 
think  that  he  was  right.  I  beheve  that  my  learned  brothers  hindley's 
do  not  agree  with  me  on  the  meaning  of  these  words;  but, 
assuming  in  Mr.  Hindley's  favour  that  the  words  mean  what  he  Li^diey  l.x 
contends,  it  appears  to  me  not  to  follow  that  he  ought  to  be 
struck  off  the  list  of  contributories.  Mr.  Hindley  has  signed  an 
authority  to  put  his  name  on  this  register  of  shareholders,  and 
that  authority  is  so  worded  that  when  he  was  put  on  the  list  he 
might  have  been  put  on  properly  or  improperly — whether  pro- 
perly or  improperly  depending  on  an  event  not  specified  in  the 
document  itself,  namely,  whether  the  acceptance  of  his  offer  was 
within  a  reasonable  time  or  not.  When  he  knew  that  he  was 
put  on  the  register  of  shareholders  on  July  1,  1892,  what  did  he 
know  ?  He  knew  that  he  was  there  in  pursuance  of  an  autho- 
rity which,  as  he  knew,  might  have  been  exercised  properly  or 
improperly.  He  does  not  take  the  slightest  trouble  to  inquire 
whether  it  was  exercised  properly  or  improperly ;  but  he  remains, 
from  1892  till  the  winding-up,  a  shareholder — acting  as  such, 
asking  for  certificates,  voting  as  a  shareholder ;  and  now  he 
says,  The  authority  was  exercised  improperly ;  strike  me  off 
the  register."  It  appears  to  me  that  such  a  contention  is  abso- 
lutely untenable,  and  not  supported  by  any  principle  of  law  or 
equity  or  fair  play.  To  put  his  case  at  the  highest,  it  would  be 
this — that  he  has  become  a  shareholder  pursuant  to  some  trick 
played  upon  him  or  some  unfair  use  made  of  his  authority. 
Suppose  that  is  true :  how  can  a  man  get  off  the  list  of  share- 
holders upon  any  such  ground  as  that  after  an  order  for  winding 
up  the  company  ?  It  appears  to  me  that  to  allow  him  to  do  so 
would  be  inconsistent  with  the  reasoning  of  the  well  known 
case  of  Oakes  v.  Turquand  (1),  and  entirely  opposed  to  the  prin- 
ciples on  which  these  cases  have  been  decided  for  many  years. 
With  respect  to  Beck's  Case  (2),  which  Mr.  Astbury  pressed 
upon  us,  the  ratio  decidendi  was  this — that  the  agreement  there 
was  a  void  agreement,  not  voidable  only,  and  was  not  capable 
of  being  ratified,  and  there  was  no  time  there  for  Mr.  Beck  to 
take  steps  to  get  his  name  taken  off  the  register  because  the 
(1)  L.  K.  2  H.  L.  325.  (2)  L.  E.  9  Ch.  392. 
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C.A.      company  was  wound  up  almost  immediately.    That  case  has 
1896      no  real  bearing  upon  this. 
Hindley's      Assuming,  therefore,  that  Yaughan  Williams  J.  was  right  as 
to  the  construction  of  this  document,  it  appears  to  me  that  he 
X^andiey  L.J.   ^iSiS  gouc  wroug  in  the  conclusions  which  he  has  drawn  from 
the  facts  which  accompanied  the  registration,  and  the  facts 
which  have  happened  since.    I  think  this  is  a  plain  case  for 
holding  Mr.  Hindley  liable  as  a  contributory. 

I  hope  that,  considering  the  very  doubtful  construction  of 
these  underwriting  letters,  their  form  will  be  improved  so  as  to 
make  them  less  ambiguous  than  they  are. 


Lopes  L.J.  I  also  am  unable  to  agree  with  the  decision  of 
the  learned  judge.  Mr.  Hindley  signed  what  is  called  an  under- 
writing letter  in  the  form  which  has  been  read  by  Lindley  L.J., 
and,  no  doubt,  a  good  deal  depends  upon  the  true  construction 
of  that  letter.  I  am  far  from  saying  that  it  is  perfectly  clear, 
and  that  it  cannot  bear  the  construction  which  was  put  upon  it 
by  Vaughan  Williams  J.,  and  which  is  rather  favoured  by 
Lindley  L.J.  But  speaking  for  myself,  I  should  not  put  that 
construction  upon  it.  The  question  turns  on  the  meaning  of 
the  words,  "  This  engagement  is  binding  on  me  for  two  months 
from  this  date."  Now,  what  do  those  words  mean?  It  has 
been  argued,  and  most  ingeniously  argued,  that  the  words 
"  this  engagement  "  do  not  mean  "  this  offer,"  but  mean  "  this 
offer  when  consummated  by  acceptance,"  which  acceptance 
must  be  made  within  a  reasonable  time.  I  cannot  myself  read 
that  into  those  words.  Taking  them  with  the  earlier  part  of 
the  letter,  I  think  they  mean,  "  This  offer  is  to  be  binding  upon 
me  for  two  months  and  no  longer;"  or,  in  other  words,  "  This 
offer  is  to  be  binding  for  two  months,  but  no  longer — I,  of 
course,  having  power  to  withdraw  it  before  acceptance,  if  I 
think  proper."  I  can  put  no  other  construction  upon  the  letter 
than  that.  However,  it  is  impossible  to  say  that  it  is  clear 
when  there  are  such  differences  of  opinion  with  regard  to  its 
meaning. 

Of  course,  if  that  is  the  true  construction  of  the  letter  this 
case  is  at  an  end,  and  Mr.  Hindley  must  be  a  shareholder.  But 
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even  assuming  that  the  construction  I  put  upon  the  letter  is      C.  A. 

wrong,  and  that  the  other  construction  is  correct,  then  I  1896 

entirely  agree  with  what  has  been  said  with  regard  to  what  has  hindley's. 

happened  since.  Having  regard  to  the  conduct  of  Mr.  Hindley, 

the  time  that  has  elapsed,  his  applying  for  a  certificate  of  the  LopesL.j. 

shares,  his  acting  as  a  shareholder,  and  his  voting  by  proxy,  it 

seems  to  me  impossible  to  come  to  any  other  conclusion  but 

that  he  was,  and  conceived  himself  to  be,  a  shareholder  in  that 

company. 

I  think,  therefore,  that  the  decision  of  the  learned  judge  is 
wrong,  and  that  it  must  be  reversed. 


Kay  L.J.  The  application  here  is  for  a  balance  order  against 
a  gentleman  wko  is  named,  who  is  upon  the  register  of  share- 
holders of  this  company,  and  (the  company  now  being  in  course 
of  being  wound  up)  is  also  upon  the  list  of  contributories.  He 
has  taken  no  proceedings  whatever  to  have  his  name  removed 
either  from  the  list  of  contributories  or  from  the  list  of  share- 
holders ;  and  I  think  he  has  been  very  well  advised  in  not  taking 
any  course  of  the  kind,  but  he  is  attempting  to  defend  himself 
against  this  balance  order  by  saying,  "  I  am  not  a  shareholder 
at  all."  That  is  the  only  possible  defence.  If  he  had  said,  "  I 
have  been  induced  to  take  my  shares  by  fraud,"  or  have 
been  induced  by  some  trick  or  improper  dealing  on  the  part  of 
people  whom  I  constituted  my  agents  :  those  agents,  I  have  dis- 
covered, exceeded  my  authority  " — all  those  may  be  very  good 
grounds  before  the  winding-up  began  for  removing  him  from 
the  register ;  but  after  the  winding-up  none  of  those  grounds 
will  avail  him. 

The  case  stands  in  this  way.  He  signed  an  underwriting 
letter,  which  has  been  read  by  Lindley  L.J.  I  confess,  with 
deference  to  contrary  opinions,  I  have  a  very  clear  opinion  of 
my  own  as  to  what  that  letter  means.  It  begins  as  though  it 
were  an  agreement.  Of  course,  it  is  not  an  agreement — it  is  a 
mere  offer  by  the  writer,  Mr,  Hindley,  and  the  last  clause  of  it 
is  this :  "  This  engagement  is  binding  on  me  for  two  months 
from  this  date."    Now,  what  engagement  was  there  when  he 
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C.  A.  signed  that  letter  ?  The  only  engagement  was  the  offer  which 
1896  he  made  upon  certain  terms  to  underwrite  the  shares  which  the 
Hindley's  puTblic  did  not  take  up — that  is,  to  take  shares  which  the  public 
did  not  take  up  ;  and  the  offer  contains  an  authority  to  the 
KayL.j.  persous  to  whom  it  was  written,  who  were  the  promoters  of 
this  company,  to  apply  for  shares  in  his  name,  and  an  authority 
to  the  directors  of  the  company  to  allot  the  same  to  him.  I 
can  only  read  the  last  clause  in  this  offer  as  meaning,  "  I  enter 
into  this  engagement  subject  to  your  accepting  it,  and  I  will 
keep  this  offer  open  for  two  months."  That  seems  to  me  the 
obvious  meaning  of  those  words;  but  it  seems  to  me  unim- 
portant whether  they  are  understood  in  that  way  or  as  the 
learned  judge  in  the  Court  below  understood  them.  He  seems 
to  have  construed  them  in  this  way  :  ^'  If  this  offer  of  mine  shall 
be  accepted,  then  the  agreement  which  is  completed  by  that 
acceptance  shall  be  in  force  against  me  for  two  months."  With 
deference  to  those  who  think  otherwise,  it  seems  to  me  quite 
impossible  to  put  this  offer  into  those  words.  It  seems  to  me 
a  very  extraordinary  alteration  of  very  simple  words  which, 
being  contained  in  the  offer,  have  the  prima  facie  meaning  of 
keeping  the  offer  open.  But,  supposing  the  meaning  which 
the  learned  judge  in  the  Court  below  put  upon  the  words  was 
the  right  meaning,  what  is  the  result  ?  That  there  is  no  time 
whatever  fixed  for  the  acceptance  of  the  offer ;  so  that  there  is 
an  authority  to  agents  to  apply  for  shares  in  the  name  of  this 
Mr.  Hindley ,  and  for  the  directors  of  the  company,  with  whom 
he  was  not  contracting  at  all,  to  accept  that  application  and  put 
him  on  the  register  as  a  shareholder,  and  there  is  no  limit  of 
time  for  making  that  application.  That  would  be  the  result 
of  the  construction  put  upon  it  by  the  learned  judge ;  and 
the  only  limit  that  could  be  imposed  would  be  a  reasonable 
time.  • 

I  will  try  to  put,  in  the  strongest  way  I  can,  the  argument 
against  the  view  which  I  am  myself  inclined  to  take.  It  is 
said  that  this  offer,  on  the  face  of  it,  refers  to  the  prospectus  of 
the  company,  and  the  prospectus  of  the  company,  which  was 
then  just  about  to  be  issued,  begins  with  these  words :  "  The 


'2Ch. 


CHANCEEY  DIVISION. 


135 


list  will  open  on  Monday,  the  20th  inst.,  and  close  on  or  before  O.A. 
Wednesday,  the  22nd  inst.,  at  noon."  That,  it  is  said,  means,  1896 
"  The  shares  will  be  offered  to  the  pubhc  on  Monday,  the  hindley's 
^Oth  inst.,  and  no  shares  will  be  offered  to  the  pubHc  after 
Wednesday,  the  22nd  inst."  The  pubHc  then,  if  they  mean  to  KayL.j. 
take  shares,  must  take  them  during  that  short  interval.  There- 
fore, it  is  said,  the  reasonable  time  within  which  this  offer  must 
be  accepted  must  be  before  the  22nd  inst.,  because  when  the 
22nd  inst.  had  arrived  it  would  be  known  whether  the  public  took 
shares,  and  then  it  would  be  too  late  to  accept  this  offer,  for 
the  risk  which  was  intended  to  be  run  by  this  offer  would  then 
have  been  run ;  and  the  case  was  likened  to  a  bet  upon  a  race 
which  if  the  race  had  been  actually  run  would  have  been  com- 
pletely off.  To  my  mind  the  suggested  analogy  is  not  an 
analogy  at  all.  Here  Mr.  Hindley  makes  this  offer  perfectly 
v/ell  knowing — for  it  appears  on  the  face  of  the  prospectus — 
that  the  shares  are  to  be  offered  to  the  public  between  the  20th 
and  the  22nd  inst.,  which,  as  this  offer  was  dated  the  17th, 
would  be  in  a  few  days  after  the  offer  was  made.  Yet  he  does 
not  say,  "  You  shall  accept  my  offer  or  reject  it  before  the 
22nd,"  nor,  unless  I  am  right  in  saying  that  the  limit  was  two 
months,  is  there  any  limit  within  which  this  offer  must  be 
accepted. 

Then  his  case  is,  "  No  communication  was  made  to  me  of 
any  sort  or  kind  till  the  1st  of  July,  and  I  then  for  the  first 
time  got  an  intimation  that  I  was  put  on  the  list  of  share- 
holders. I  accepted  that.  I  made  no  inquiry.  I  paid  25s.  per 
share.  I  afterwards  applied  for  a  certificate.  I  sent  in  a  proxy 
to  vote  afterwards.  I  waited  for  four  years ;  the  company  was 
wound  up  in  the  interval ;  and  now,  my  solicitor  having  obtained 
inspection  of  these  documents,  I  find  that  upon  the  document 
containing  this  offer  of  mine  is  indorsed  an  acceptance  which 
is  dated  the  1st  of  July ;  so  that  there  was  no  acceptance 
until  the  1st  of  July."  But  I  think  Mr.  Hamilton's  argument 
sound :  that  as  Mr.  Hindley  knew  on  July  1  that  up  to  that 
time  there  had  been  no  communication  to  him  of  any  acceptance 
of  his  offer,  he  might  have  inferred  from  that  that  there  was  no 
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C.  A.      acceptance  up  to  that  date ;  but  tie  made  no  inquiry,  he  went 
1896       on,  he  accepted  the  shares  allotted  to  him,  paid  the  money 
HiNDLE^'s  upon  them,  and  acted  as  a  shareholder  for  nearly  two  years. 

In  the  course  of  the  winding-up  he  gets  some  extremely  clever 
Kay^j.  solicitor  to  investigate  the  documents,  and  that  clever  solicitor 
finds  the  offer  not  to  have  been  accepted  till  July  1.  He  puts 
his  finger  on  that,  and  says,  "  Now  I  see  a  way  of  getting  you 
out  of  the  difficulty " ;  and  he  suggests  that  as  a  defence  to 
the  balance  order,  contending  that  he  was  never  a  shareholder 
at  all.  If  we  were  to  allow  people  to  invent  this  kind  of 
defence  after  a  winding-up  has  begun,  and  four  years  after  they 
knew  perfectly  well  that  they  were  shareholders,  it  would  open 
an  alarming  prospect  of  litigation. 

I  think,  with  great  deference,  that  the  decision  of  the  learned 
judge  is  entirely  wrong,  and  that  it  ought  to  be  reversed  with 
costs  here  and  below. 

Solicitors  for  liquidator  :  Cheston  d-  Sons, 
Solicitors  for  Hindley  :  Nunn  d-  Popham. 

H.  C.  J. 
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Li  re  TEADE-MAEK  OF  JOHN  DEWHUEST  &  SONS,  c.A. 

LIMITED.  1896 

[1895    D.    8522.]  AprillQ, 

Trade-mark — Registration  —  Words  Calculated  to  Deceive''^ — Oriental  Cha- 
racters— Condition — Local  Limitation  —  Patents^  Designs,  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  as  amended  hy  51  &  52  Vict  c.  50, 
ss.  62,  64,  73.  (1) 

Held  (reversing  the  decision  of  the  Vice-Chancellor  of  the  County  Pala- 
tine), that  the  Comptroller-General  of  Patents,  Designs,  and  Trade  Marks 
was  justified  in  refusing  to  register  a  trade-mark  containing  as  an  essential 
part  of  it  words  amounting  to  a  verbal  description  of  a  mark  already  on 
the  register,  on  the  ground  that  their  use  would  be  calculated  to  deceive, 
though  the  words  were  in  the  Burmese  language  and  character,  which  are 
little  known  out  of  Burma. 

Held,  by  the  Yice-Chancellor  of  the  County  Palatine,  that  the  comp- 
troller was  not  justified  in  refusing  to  register  words  in  an  Oriental 


(1)  46  &  47  Vict.  c.  57,  amended 
by  51  &  52  Vict.  c.  50. 

Sect.  62:  "(4.)  The  comptroller 
may,  if  he  thinks  fit,  refuse  to  register 
a  trade-mark,  but  any  such  refusal 
shall  be  subject  to  appeal  to  the  Board 
of  Trade,  who  shall,  if  required,  hear 
the  applicant  and  the  comptroller, 
and  may  make  an  order  determining 
whether,  and  subject  to  what  condi- 
tions (if  any)  registration  is  to  be 
permitted. 

"(5.)  The  Board  of  Trade  may, 
however,  if  it  appears  expedient,  refer 
the  appeal  to  the  Court ;  and  in  that 
event  the  Court  shall  have  jurisdiction 
to  hear  and  determine  the  appeal  and 
may  make  such  order  as  aforesaid." 

Sect.  64:  "(1.)  For  the  purposes 
of  this  Act,  a  trade-mark  must  consist 
of  or  contain  at  least  one  of  the  fol- 
lowing essential  particulars :  (a)  .  .  .  . 
(e)  A  word  or  words  having  no  re- 
ference to  the  character  or  quality  of 


the  goods,  and  not  being  a  geogra- 
phical name." 

"  (2.)  There  may  be  added  to  any 
one  or  more  of  the  essential  particulars 
mentioned  in  this  section  any  letters, 
words,  or  figures,  or  combination  of 
letters,  words,  or  figures,  or  of  any  of 
them ;  but  the  applicant  for  registra- 
tion of  any  such  additional  matter 
must  state  in  his  application  the 
essential  particulars  of  the  trade-mark, 
and  must  disclaim  in  his  application 
any  right  to  the  exclusive  use  of  the 
added  matter,  and  a  copy  of  the  state- 
ment and  disclaimer  shall  be  entered 
on  the  register." 

Sect.  73  :  "  It  shall  not  be  lawful  to 
register  as  part  of  or  in  combination 
with  a  trade-mark  any  words  the  use 
of  which  would  by  reason  of  their 
being  calculated  to  deceive  or  other- 
wise, be  deemed  disentitled  to  pro- 
tection in  a  court  of  justice,  or  any 
scandalous  design." 
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character  as  part  of  a  trade-mark  for  cotton  goods.  On  appeal  this  point 
was  left  open. 

The  holder  of  the  trade-mark  containing  a  picture  of  the  object  referred 
to  by  the  words  in  question  consented  to  the  application  for  registration  : — 
Held,  by  the  Court  of  Appeal,  that  this  was  important  only  as  evidence 
that  the  use  of  the  words  was  not  calculated  to  deceive,  and  did  not  pre- 
clude the  comptroller  from  deciding  otherwise. 

Under  s.  62,  sub-ss.  4  and  5  of  the  Act  of  1883,  the  Court  can  order  the 
registration  of  a  trade-mark  subject  to  any  conditions.  The  applicants 
were  willing  to  accept  a  registration  subject  to  a  condition  that  the  mark 
should  only  be  put  on  goods  sent  to  Burma,  there  being  evidence  that  in 
Burma  the  use  of  the  words  would  not  be  calculated  to  deceive  : — 

Held,  that  the  Court  ought  not  to  direct  registration  of  a  trade-mark 
subject  to  a  condition  that  it  shall  be  used  only  in  a  particular  country, 
such  a  condition  not  being  contemplated  by  the  Act,  and  being  incapable 
of  being  enforced. 

This  was  an  appeal  by  the  Comptroller-General  of  Patents, 
Designs,  and  Trade  Marks  from  an  order  of  the  Vice-Chancellor 
of  the  County  Palatine  of  Lancaster,  directing  him  to  proceed, 
with  an  application,  No.  108,425  in  class  23,  by  John  Dewhurst 
&  Sons,  Limited,  for  the  registration  of  a  trade-mark  in  respect 
of  sewing  cottons. 

The  trade-mark  in  question  consisted  of  a  small  label  divided 
into  three  panels,  on  one  of  which  was  a  shield  bearing  the 
device  of  three  shells.  On  one  of  the  other  panels  were  printed 
certain  Burmese  characters,  and  indorsed  on  the  application  was 
the  note,  "  The  meaning  of  the  Burmese  characters  appearing 
on  the  mark  is  '  The  Golden  Fan  Brand.'  "  In  the  remaining 
panel  were  printed  the  words  "  Oriental  Three  Cord."  The 
device  and  the  Burmese  words  The  Golden  Fan  Brand " 
were  claimed  as  essential  parts  of  the  trade-mark,  the  appli- 
cants disclaiming  any  right  to  the  exclusive  use  of  the  added  * 
matter. 

The  application  was  lodged  at  the  Manchester  office  in  June, 
1895,  and  on  the  8th  of  July  the  applicants  received  from  that 
office  a  letter  which  was  in  part  as  follows  : — • 

"  Eegarding  the  Burmese  characters  appearing  on  the  mark, 
it  is  the  general  practice  of  this  office  to  require  the  disclaimer 
of  Oriental  characters  other  than  those  representing  the  appli- 
cant's name  appearing  in  connection  with  an  application  for  a 
new  mark  in  the  cotton  classes.    The  difficulty  experienced  ia 
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the  examination  of  Oriental  characters  which  are  not  understood  c.  A. 
renders  it  almost  impossible  to  know  where  a  doubt  may  exist."  1896 

An  application  was  made  for  a  hearing  before  the  comptroller, 
and  the  matter  was  argued  before  the  registrar,  sitting  for  the  "^^^^j^^f ^ 
Comptroller-General.    The  apphcants  declined  an  offer  to  re-  Dewhurst 
gister  the  words  under  s.  64,  sub-s.  2,  on  their  disclaiming  any  Limited. 
right  to  the  exclusive  use  of  them,  and  the  comptroller  refused 
to  register  the  mark  with  these  words  as  an  essential  part  of  it. 
The  applicants  appealed  to  the  Board  of  Trade,  who  referred 
the  matter  to  the  Court  of  the  County  Palatine. 

There  were  several  trade-marks  on  the  register  containing 
fans.  One  of  them,  which  was  applied  to  the  same  class  of 
goods  as  the  mark  now  in  question,  had  a  golden  fan.  The 
owners  of  these  trade-marks  all  consented  to  the  application. 

The  managing  director  of  the  applicant  company  deposed  as 
follows  : — 

"  The  predecessors  of  my  said  company,  namely,  John  Dew- 
hurst  &  Sons,  adopted  a  trade-mark  in  all  respects  similar  to 
the  shield  mark  appearing  upon  the  label  D  "  (the  trade-mark 
which  it  was  sought  to  register)  "in  or  about  the  year  1869, 
and  between  the  year  1882  and  the  present  time  my  said  com- 
pany or  their  predecessors  have  exported  goods  under  such 
trade-mark  to  Burma,  where  it  soon  became  commonly  known 
amongst  the  natives  upon  the  Burmese  market  as  *  Shway 
Yatoung  Tazai,'  meaning  *  The  Golden  Fan  trade-mark.'  In 
consequence  of  the  last-mentioned  fact  and  of  our  goods  being 
distinguished  and  ordered  under  the  aforesaid  title,  it  became 
necessary  to  register  the  label  which  we  now  use,  namely,  the 
label  D,  having  both  the  shield  mark  and  the  name  given  to 
the  mark  by  the  natives  upon  it.  My  company  and  their  pre- 
decessors have  done  a  very  considerable  business  in  thread 
goods  in  Burma  for  some  time  past,  and  the  '  Golden  Fan  trade- 
mark '  has  proved  in  that  country  to  be  a  most  effective  trade- 
mark, my  said  company  having  sold  large  and  increasing 
quantities  of  thread  under  the  said  brand,  and  I  have  never  seen 
or  heard  of  any  similar  brand  upon  the  said  market." 

The  Vice- Chancellor  of  the  County  Palatine  said  that  the 
applicants  claimed  registration  under  s.  64,  sub-s.  1  (e),  of 


140 


CHANCEEY  DIVISION. 


[1896] 


C.  A.  the  Act  of  1883  (46  &  47  Vict.  c.  57),  as  amended  by  s.  10  of  the 
1896  Act  of  1888  (51  &  52  Vict.  c.  50),  which  mentions  as  one  of  the 
re  essential  particulars  of  which  a  trade-mark  must  contain  at 
'^^of'john^^  least  one,  "A  word  or  words  having  no  reference  to  the 
l^EwmjEST  character  or  quality  of  the  goods,  and  not  being  a  geographical 
Limited,  name."  That  the  comptroller  contended  that  they  were  not 
such  words,  and  that  if  they  were  he  was  acting  properly  in 
the  exercise  of  his  discretion  in  rejecting  them.  That  the 
Burmese  words  were  words  within  the  meaning  of  sub-s.  (e). 
That  there  was  no  dispute  as  to  their  meaning,  "  Golden  Fan  " 
or  "  Golden  Fan  Brand,"  an  expression  which  obviously  had 
no  reference  to  the  character  or  quality  of  the  goods,  and  was 
not  a  geographical  name,  and  that  there  was  nothing  in  the 
sub-section  limiting  the  choice  of  words  to  English  words  or 
words  found  in  an  English  dictionary,  or  to  words  written  or 
printed  in  Koman  characters ;  and,  on  the  other  hand,  the 
amended  s.  64,  sub-s.  3  (i),  and  the  amended  s.  74,  sub-s.  2,  re- 
ferred to  the  foreign  equivalent  of  a  person's  name  which  might 
appear  in  a  mark,  and  need  not  be  disclaimed.  As  regarded 
the  discretion  of  the  comptroller,  it  was  not  an  absolute  discre- 
tion, but  subject  to  appeal,  and  there  must  be  a  sufficient 
reason" — In  re  Dunn's  Trade-inarhs  (1) — for  exercising  it. 
In  his  Honour's  opinion  the  grounds  alleged  on  behalf  of  the 
comptroller  did  not  constitute  a  sufficient  reason.  Discretion 
was  given  to  him  with  which  to  work  the  Act,  not  to  vary  the 
Act,  or  amend  it  by  making  it  more  workable.  That  the 
practice  called  in  question  in  this  case  amounted  in  fact  to  a 
practice  of  treating  the  Act  as  if  it  contained  at  the  end  of 
s.  64,  sub-s.  1  (e),  the  words,  "except  words  which  are  printed 
in  Oriental  characters  and  are  not  '  Chop '  or  '  Hong '  marks.'* 
That  the  Act  was  a  general  Act,  not  one  excepting  cotton  goods  ; 
and  that,  having  regard  to  rule  15  of  the  rules  of  1890,  which 
recognised  words  not  in  Eoman  characters  as  being  admissible 
parts  of  trade-marks,  it  was  not  a  reasonable  exercise  of  dis- 
cretion to  exclude  Oriental  words  in  Oriental  characters  as 
applied  to  cotton  goods.  As  to  the  argument  that  the  comp- 
troller had  properly  exercised  his  discretion  on  the  ground 
(1)  41  Ch.  D.  439,  443. 
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that  the  mark  was  calculated  to  deceive,  his  Honour  thought  C.  A. 

the  argument  that  Oriental  marks  would  so  resemble  each  1896 

other  as  to  be  calculated  to  deceive  was  an  unsound  argument.  in  re 

His  Honour  did  not  think  that  the  mark  was  calculated  to  "^^of^john^^ 

deceive,  though  the  word  "Fan"  in  Burmese  formed  part  of  ^^"^g^J^^^^^^ 

it;  and  his  Honour  observed  that  the  persons  cited  by  the  Limited. 
office  who  had  registered  devices  of  fans  all  consented  to  the 
application.  The  comptroller,  therefore,  was  directed  to  proceed 
with  the  registration. 

The  comptroller  appealed. 


Sir  B.  E.  Webster,  A.-G.,  Asthurij,  Q.C.,  Ingle  Joyce,  and 
ClarJcso7i,  for  the  appellant.  Ever  since  1889  Oriental  words 
have  been  excluded  from  registration  in  the  cotton  classes, 
except  Hong "  and  "Chop"  marks,  words  which  are  the 
Chinese  equivalents  of  the  manufacturer's  name.  The  Act  of 
1883  (46  &  47  Vict.  c.  57),  s.  62,  amended  by  s.  8  of  51  &  52  Vict, 
c.  50,  gives  a  discretion  to  the  comptroller,  subject  to  an  appeal 
to  the  Board  of  Trade,  whether  a  trade-mark  shall  be  registered, 
and  there  is  a  power  to  impose  conditions.  It  may  be  doubted 
whether  marks  which  to  an  ordinary  European  eye  are  merely 
hieroglyphics  are  entitled  to  registration  as  "  words "  under 
s.  64,  sub-s.  (e).  But  supposing  that  to  be  got  over,  registra- 
tion ought  to  be  refused  under  s.  73  on  th^  ground  that  the 
words  are  "  calculated  to  deceive."  The  applicants  have  already 
on  the  register  a  similar  mark  with  three  shells,  and  the  words 
"  Three  Shells  Brand  "  form  an  essential  part.  They  now  seek 
to  register  a  similar  design  with  words  in  Burmese  denoting 

Golden  Fan  Brand,"  and  it  is  suggested  as  a  justification  that 
the  natives  of  Burma  call  the  goods  marked  with  the  shells 

The  Golden  Fan  Brand."  The  registrar  then  has  put  before 
him  a  device  which  has  nothing  to  do  with  fans,  and  he  is 
asked  to  register  it  with  words  calling  it  the  "  Golden  Fan 
Brand."  That  the  holders  of  other  fan  brands  have  assented 
to  the  present  application  does  not  fetter  the  discretion  of  the 
comptroller.  The  practice  of  getting  these  consents  is  objection- 
able, for  they  do  not  appear  on  the  register ;  so  the  owner  of  a 
fan  brand  might  sell  it,  and  there  would  be  nothing  on  the 
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C.A.      register  to  shew  the  purchaser  that  he  took  subject  to  the 
1896      registration  of  the  mark  which  the  appHcants  now  seek  to 
In  re      register.  The  "  Ked  Star  "  case  (In  re  Trade-mark  of  La  Societe 
'^^ofJg^^  ^^^^^^^^^       FerWeres  de  VEtoile  (1))  is  strongly  in  our  favour, 
Dewhurst  and  if  these  Burmese  words  were  in  Enghsh  it  would  be  pre- 
LiMiTED.    cisely  in  point.     The  Court  will  not  sanction  the  registering 
a  falsehood  because  it  is  in  a  language  which  nobody  here 
can  understand.     In  Eno  v.  Dunn  (2)  it  is  strongly  laid 
down  that  the  onus  is  on  the  applicant  for  registration  to 
shew  that  the  mark  he  seeks  to  register  is  not  calculated  to 
deceive. 

Hopkinso7i,  Q.C.,  John  Cutler ,  and  Stanley  Wills,  for  the 
applicants.  The  ground  on  which  it  is  now  sought  to  support 
the  comptroller's  decision  is  not  the  ground  taken  by  himself. 
There  is  not  a  tittle  of  evidence  that  the  words  in  question  are 
calculated  to  deceive. 

[LiNDLEY  L.  J..  You  have  evidence  that  it  would  not  deceive 
the  natives  in  Burma ;  but  you  may  use  it  elsewhere.] 

We  are  willing  to  assent  to  the  condition  to  use  this  trade- 
mark nowhere  but  in  Burma.  The  evidence  is  uncontradicted 
that  in  the  Burmese  market  the  applicants'  goods  are  known  as 
"  The  Golden  Fan  Brand,"  and  the  case  is  exactly  the  same  as 
Johnston  v.  Orr  Ewing.  (3)  A  person  in  Burma  asking  for 
"  Golden  Fan  "  goods  would  mean  to  ask  for  the  applicants' 
goods,  and  it  is  therefore  important  for  the  applicants  to  have 
that  term  protected.  It  has  been  asked  why  we  declined  the 
proposal  of  the  comptroller  that  we  should  disclaim  the  Bur- 
mese words.  The  result  of  our  disclaiming  them  would  be  that 
everybody  else  might  use  them  on  goods  sent  to  the  Burmese 
market,  and  so  other  goods  might  be  passed  off  as  ours.  We 
should  thus  have  lost  our  common  law  right,  and  have  been  in 
the  same  position  as  the  plaintiff  in  Rosenthal  v.  Beynolds.  (4) 
The  ground  for  refusing  to  register  the  words  was  that  they 
were  words  in  an  Oriental  character,  as  is  shewn  by  the  letter 
of  July  8,  1895. 

[Kay  L.J.    If  these  words  were  registered,  would  not  the 

(1)  [1894]  2  Ch.  26.  (3)  7  App.  Cas.  219. 

(2)  15  App.  Cas.  252.  (4)  9  Kep.  Pat.  Cas.  189. 
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registration:  prevent  anybody  in  any  part  of  the  world  from  C.  A. 
using  the  words  "  Golden  Fan  Brand  "  in  any  language  ?]  1896 


It  is  submitted  that  it  would  only  prevent  their  use  in  Bur-      in  re 
mese  characters.    It  would  be  a  very  unreasonable  rule  that  ^^of^johI^^ 
registration  of  words  in  one  language  should  prevent  the  regis-  "^^^^^^^ 
tration  of  the  same  description  in  a  different  language  for  a  Limited. 
different  market. 

[LiNDLEY  L.J.    Is  there  anything  in  the  Act  to  authorize  a 
limitation  of  the  use  of  a  trade-mark  to  a  particular  country  ? 

The  Attorney-General  here  stated  that  the  Board  of  Trade 
had  never  given  leave  to  register  a  trade-mark  for  a  particular 
country. 

Kay  L.J.  If  your  statements  as  to  your  goods  being  known 
in  Burma  as  "  Golden  Fan  Brand  "  goods  be  correct,  you  have 
already  the  right  to  restrain  other  people  from  using  them,  and 
do  not  want  the  protection  of  a  trade-mark.] 

The  object  of  the  Trade  Marks  Act  was  to  relieve  traders 
from  the  necessity  of  proving  their  course  of  business  for  a 
number  of  years  in  order  to  shew  their  exclusive  right  to  sell 
goods  by  a  particular  description.  A  condition  such  as  that 
inserted  by  agreement  in  In  re  Keep's  Trade-mark  (1)  would 
meet  the  present  case,  as  we  want  nothing  but  reasonable  pro- 
tection for  our  trade  in  Burma.  Then  the  only  persons  whom 
our  registration  could  be  supposed  likely  to  injure  have  con- 
sented to  it. 

[Kay  L.J.  A  mark  is  brought  which  is  so  like  one  on  the 
register  as  to  be  manifestly  liable  to  be  taken  for  it.  Does  the 
consent  of  the  owner  of  the  former  mark  relieve  the  comptroller 
from  the  duty  of  saying  that  the  two  marks  are  so  much  alike 
that  the  second  will  be  calculated  to  deceive  ?] 

The  comptroller  is  willing  to  register  this  mark  with  a  dis- 
claimer which  would  take  away  all  chance  of  protecting  our 
trade  in  Burma.  But  the  prohibition  of  s.  73  would  apply  just 
as  much  with  the  disclaimer  as  without  it.  But  in  fact  the 
use  of  the  words  now  in  question  is  in  no  way  calculated  to 
deceive.  Neither  can  registration  be  refused  by  reason  of  s.  72. 
That  section  deals  with  the  whole  trade-mark,  and  no  one  can 

(1)  26  Ch.  D.  187. 
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O.A.      possibly  say  that  this  mark,  taken  as  a  whole,  is  so  like  any 

1896       other  trade-mark  as  to  be  liable  to  be  mistaken  for  it.  The 

In  re      3:eal  ground  on  which  the  comptroller  went  was  the  objection 

^  op^JoHiT^  to  registering  Oriental  words,  and  that  was  the  question  con- 

Dewhurst  tested  before  the  Vice-Chancellor. 
&  Sons, 

Limited.  [Lindley  L.J.  The  difficulty  in  your  way  is  this — you  could 
not  register  "  Golden  Fan  Brand  "  in  English,  nor,  I  suppose, 
in  any  ordinary  European  language.  Can  you,  then,  do  it 
because  the  language  in  which  you  propose  to  register  it  is  an 
out  of  the  way  language  which  few  people  here  know  ?] 

In  the  "  Bed  Star  "  Case  (1)  there  was  a  strong  opposition  ;  if 
the  application  had  not  been  opposed,  the  case  would  probably 
have  been  decided  the  other  way. 

[The  Cotjet  expressed  doubt  of  this.] 

The  case  of  In  re  Botherham's  Trade-mark  (2)  is  decisive  in 
favour  of  registering  Oriental  words. 

[Kay  L.J.  That  case  is  not  in  point  as  to  *the  question 
whether  a  mark  is  calculated  to  deceive.] 

Eno  V.  Dumi  (3)  was  a  case  where  there  was  a  deliberate 
attempt  to  get  the  benefit  of  another  man's  reputation.  Here 
there  is  nothing  calculated  to  deceive,  and  the  consents  of  the 
owners  of  the  Golden  Fan"  designs  shew  this.  There  is  a 
discretion  even  where  two  marks  are  the  same :  Mouson  d  Co. 
V.  Boehm.  (4) 

[Kay  L.J.  That  was  a  refusal  to  take  a  mark  off  the 
register,  which  is  quite  a  different  thing  from  authorizing  it  to 
be  put  on.] 

Under  s.  62  the  Court  may  impose  conditions,  and  we  do  not 
object  to  a  condition  that  this  mark  should  be  used  nowhere 
but  in  Burma.  In  Sebastian  on  Trade-marks,  3rd  ed.  p.  377, 
is  a  collection  of  cases  in  which  limitations  have  been  imposed, 
and  a  note  of  them  entered  in  the  register.  In  In  re  Keep's 
Trade-mark  (5)  and  In  re  Mitchell  dt  Co.'s  Trade-mark  (6) 
geographical  limits  were  imposed.  There  is  nothing  to  shew 
that  this  is  confined  to  cases  of  agreement,  though  these  cases 

(1)  [1894]  2  Ch.  26.  (4)  26  Ch.  D.  398. 

(2)  14  Ch.  D.  585.  (5)  Ibid.  187. 

(3)  15  App.  Cas.  252.  (6)  28  Ch.  D.  666. 
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were  cases  of  agreement.    If  the  case  is  to  be  decided  on  the  C.  A. 

point  of  the  mark  being  calculated  to  deceive,  which  has  taken  1896 

us  by  surprise,  we  ask  liberty  to  obtain  evidence  that  there  IS  In  re 

no  tendency  to  deceive.  ^^op^John^^ 

Sir  B.  E.  Webster,  A.-G.,  in  reply.    The  registration  of  the  ^^'^g^^^''/'' 

words  as  additional  words  with  a  disclaimer  is  very  different  in  Limited. 
effect  from  a  registration  of  them  as  an  essential  part  of  the 
trade-mark,  which  gives  an  exclusive  right  to  the  use  of  them. 

LiNDLEY  L.J.  This  is  an  appeal  from  the  decision  of  the 
Vice-Chancellor  of  the  Duchy  of  Lancaster,  who  has  directed 
the  Comptroller  of  Trade  Marks  to  register  a  design  or  label 
numbered  108,425.  The  applicants,  John  Dewhurst  &  Sons, 
Limited,  desire  to  register  this  design  under  these  circum- 
stances. It  appears  that  they  deal  in  sewing,  crochet,  and 
embroidery  cottons  of  various  kinds.  Their  trade  is  especially 
a  Burmese  trade,  and  it  appears  from  the  affidavit  of  Mr.  J.  B. 
Dewhurst,  the  managing  director  of  the  company,  that  the 
predecessors  of  his  company — namely,  John  Dewhurst  &  Sons 
— adopted,  in  or  about  the  year  1869,  a  trade-mark  in  all 
respects  similar  to  the  shield  mark  appearing  upon  the  label 
now  before  us.  [His  Lordship  here  read  the  rest  of  the 
passage  given  above  from  Mr.  J.  B.  Dewhurst's  affidavit.] 

That  shews  the  reason  why  the  company  desire  to  register 
this  label,  although  it  has  on  the  register,  and  has  had  for  some 
years,  a  portion  of  the  label — namely,  that  part  which  consists 
of  three  shells  on  a  gold  shield.  They  have  also  on  the  register 
the  words  ''Three  Shells  Brand"  under  the  label.  But  the 
affidavit  which  I  have  read  shews  that  the  company  had  a 
reason  for  asking  to  be  allowed  to  register  something  more. 
They  want  to  register  the  words  "  The  Golden  Fan  Brand  "  in 
Burmese  characters.  The  object  of  that,  of  course,  is  obvious 
— it  will  give  them  a  monopoly  of  the  use  of  these  words  as 
part  of  their  trade-mark. 

They  apply  to  the  comptroller  to  register  those  words  under 
s.  64  of  the  amended  Trade  Marks  Act  of  1883,  clause  (e) :  "A 
word  or  words  having  no  reference  to  the  character  or  quality 
of  the  goods,  and  not  being  a  geographical  name."    It  is 

Vol.  II.  1896.  L  1 
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C.A.      obvious  that  the  words  "  The  Golden  Fan  Brand"  come 

1896       within  that  description.    They  are  words  in  Burmese,  and  it  is 

jn  re      sought  to  register  them  in.  Burmese  characters.  Thereupon 

''^oP^JoHif  ^  the  comptroller  takes  up  this  position.    He  says  first  of  all  it  is 

Dewhukst   not  the  practice  of  the  office  to  register  Oriental  words  for 
&  Sons, 

Limited,    cotton  goods  at  all  except  "  Chop  "  and  "  Hong  "  marks,  which 
Lindiey  L.J.    dcuote  the  namcs  of  firms.    That  is  an  objection  of  very  great 
importance,  but  it  is  one  with  which  we  are  not  now  deaHng. 
The  Vice-Chancellor  of  the  Duchy  has  overruled  it.    Then  the 
comptroller  takes  another  objection.    He  says,     If  you  like  to 
register  these  hieroglyphics  under  the  second  part  of  s.  64  and  | 
disclaim  them  as  part  of  your  trade-mark,  I  have  no  objection ; 
but  if  you  insist  upon  my  registering  these  as  words  under 
clause  (e)  of  s.  64,  so  as  to  make  them  an  essential  part  of  your  i 
trade-mark,  then  I  do  object,  because  it  appears  to  me  that  | 
they  will  necessarily  be  calculated  to  deceive."   And  he  grounds  | 
that  objection  upon  this.    He  says,  "  1  have  already  upon  the 
register  several  trade-marks  of  fans  applicable  to  the  class  23  in 
cotton  goods,  and  in  particular  there  is  on  the  register  a  mark  ! 
of  Boyd  &  Co.'s  which  is  a  golden  fan.    Therefore  I  have  on  I 
the  register  a  golden  fan  applicable  to  the  same  class  of  goods ;  | 
and  you  are  asking  me  to  register,  not  as  additional  words  with  | 
a  disclaimer,  but  as  an  essential  part  of  a  new  trade-mark,  not  ; 
a  golden  fan,  but  the  words  '  Golden  Fan  ' ;  and,  having  regard  j 
to  the  principle  which  was  laid  down  by  the  Court  of  Appeal  in  ! 
the  'Bed  Star' Case  (1),  I  decline  to  do  so."    The  Vice-  j 
Chancellor  of  the  Duchy,  with  reference  to  that  objection, 
came  to  the  conclusion  that  the  "Bed  Star  "  Case  (1)  differed  j 
from  the  present. 

Now  the  way  in  which  it  strikes  me  has  been  already  pointed 
out  in  the  course  of  the  argument.  Could  Messrs.  Dewhurst 
require  the  comptroller  to  register  their  mark  if  these  hiero-  | 
glyphics  were  expressed  in  language  intelligible  to  Englishmen  ? 
In  other  words,  if  instead  of  the  hieroglyphics  you  had  their 
equivalent,  "  The  Golden  Fan  Brand,"  ought  the  Court  to 
compel  the  comptroller  to  put  such  a  mark  on  the  register  ?  I 
say  that  unquestionably  the  Court  ought  not  to  do  so.  The 
(1)  [1894]  2  Ch.  26. 
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objection  to  it  would  be  that  tbe  words  must  be  calculated  to      c.  A. 
deceive  because  they  only  express  in  words  what  the  golden  fan  i89G 
of  Mr.  Boyd  expresses  to  the  eye.    That  is  the  principle  upon 
which  the  Star  Case  (1)  proceeded,  and  I  do  not  think  that  any  ^"J^f^j^hn^^^ 
evidence  which  could  be  adduced  would  get  over  that  objection,  Dew^huest 
because  we  know  perfectly  well  that  if  you  once  put  upon  the  Limited. 
register  a  golden  fan  in  the  shape  of  a  picture  like  Mr.  Boyd's,   Lindiey  l.j. 
and  you  also  put  upon  the  register  a  mark  called    The  Golden 
Pan,"  although  without  a  golden  fan,  the  two  must  mislead  the 
public,  and  Mr.  Boyd's  consent  is  no  answer  to  that.  His 
oonsent  is  important  in  this  respect,  that  it  would  be  some 
evidence  that  in  his  opinion  the  words  were  not  calculated  to 
deceive,  at  all  events  to  any  extent  which  injured  him.    I  am 
assuming,  of  course,  that  there  are  no  pecuniary  arrangements 
between  them  which  would  amount  to  a  purchase  and  sale. 

This  goes  a  long  way  towards  answering  the  question.  The 
comptroller  says,  "You  bring  me  these  hieroglyphics,  about 
which  I  know  nothing.  You  must  tell  me  what  they  mean." 
Eule  15  of  the  Bules  of  1890  says  :  "  Wherever  a  mark  consists 
of  or  includes  words  printed  in  other  than  Eoman  character, 
there  shall  be  given  at  the  foot  or  on  the  back  of  each  repre- 
sentation a  translation  of  such  words,  signed  by  the  applicant 
or  his  agent."  I  cannot  find  any  similar  rule  applicable  to 
ordinary  European  languages,  such  as  French,  German,  or 
Norwegian,  in  which  Koman  letters  are  used.  I  suppose  that 
the  comptroller  or  the  Board  of  Trade  have  persons  suffi- 
ciently conversant  with  those  languages  to  render  a  translation 
unnecessary.  This  rule  is  important,  as  shewing  that  the 
comptroller  ought  not  to  register  w^ords  in  Oriental  characters 
without  knowing  what  they  mean.  He  is  entitled  to  require 
a  translation ;  and  accordingly  we  have  on  the  application  by 
Messrs.  Dewhurst  this  indorsement  on  the  form  which  they 
have  signed  and  sent  in :  "  The  meaning  of  the  Burmese  charac- 
ters appearing  on  the  mark  is  '  The  Golden  Fan  Brand.'  "  The 
comptroller  then  says,  You  are  then  asking  me  to  put  on  the 
register  the  words  '  The  Golden  Fan  Brand,'  though  not  in 
English — and  for  what  object  ?    In  order  that  this  may  be  called 

(1)  [1894]  2  Ch,  26. 
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*  The  Golden  Fan  Brand  ' — that  is  to  say,  for  the  very  same  object 
which  you  would  have  if  you  were  to  put  these  words  on  the 
register  in  the  English  language.  The  principle  of  the  "  Bed 
Star  "  Case  (1)  is  applicable  ;  and  I,  in"  the  exercise  of  my  dis- 
cretion, think  I  ought  not  to  do  it."  Can  the  Court  say  he  wa& 
wrong  in  that  ?    I  do  not  think  that  it  can. 

Let  us,  then,  consider  what  the  position  of  the  register  will 
be,  and  how  far  the  interests  of  the  public  will  be  protected  if 
this  mark  is  registered.  As  to  the  consents,  I  do  not  say  that 
they  are  immaterial.  They  are  valuable  as  affording  some 
evidence  that  there  will  not  be  deception  ;  but  when  you  come 
to  consider  that  these  trade-marks  are  on  the  register  for  an 
indefinite  time,  when  you  consider  that  unless  they  are  re-> 
stricted  to  particular  countries — which  is  a  point  I  will  deal  with 
presently — they  are  applicable  all  over  the  world,  and  when  you 
consider  how  they  are  sold  and  passed  from  one  hand  to  another, 
these  consents  do  not  protect  the  public  in  the  least ;  and  I  do- 
not  see  how  any  amount  of  evidence  can  get  over  the  difficulty 
that  there  will  be  upon  the  register  two  trade-marks,  one  a 
picture  of  a  gold  fan,  and  the  other  the  words  "  The  Golden 
Fan,"  which  ought  not  in  my  judgment  to  be  allowed  by  reason 
of  the  obvious  deception  there  will  be  if  these  words  are  used 
in  the  course  of  trade  in  other  countries  than  Burma.  There- 
fore, I  think  on  that  principle,  which  is  an  extremely  far- 
reaching  one,  that  the  comptroller  is  right.  I  think  that  it  does 
not  matter  what  the  language  is,  nor  what  the  hieroglyphics 
are,  if  their  meaning  is  a  mere  verbal  description  of  a  mark 
already  on  the  register.  If  you  have  got  a  mark  on  the  register 
applicable  to  cotton  goods  of  a  golden  fan,  you  cannot  have 
another  mark  called  a  "Golden  Fan"  in  any  language  or  in 
any  hieroglyphics.  That  appears  to  me  to  be  the  real  broad 
ground  upon  which  we  ought  to  decide  this  case. 

I  pass  on  to  consider  another  point.  It  was  urged  by  Mr, 
Hopkinson  that  whether  these  w^ords  are  registered  as  addi- 
tional words  and  disclaimed,  or  whether  they  are  registered  as 
words  and  as  essential  parts  of  the  trade-mark,  there  will  be 
the  same  probabihty  or  possibility  of  deception,  supposing  that 

(1)  [1894]  2  Ch,  26. 
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there  is  any  deception,  in  either  case.  I  think  that  the 
Attorney-General's  answer  to  that  is  sufficient.  It  is  a  very 
different  thing  practically,  commercially,  and  in  business  to 
'  register  words  as  an  addition  to  your  trade-mark  with  a  dis- 
claimer of  the  right  to  any  exclusive  use  of  them,  and  to  register 
those  same  words  as  an  essential  part  of  your  mark  which 
gives  you  an  exclusive  right  to  use  them.  Whether  the 
comptroller  was  not  a  little  too  indulgent  in  saying,  "  I  will 
accept  this  mark  if  you  will  treat  these  words  as  an  addition 
to  your  mark  with  a  disclaimer,"  I  do  not  know,  nor  is  it 
necessary  to  consider ;  but  I  do  see  that  there  is  an  immense 
practical  commercial  difference  between  the  two  things,  and  it 
appears  to  me  that  it  is  not  illogical  or  unreasonable  for  the 
comptroller  to  take  the  view,  You  may  have  these  words  if  you 
like,  but  only  with  a  disclaimer  under  the  second  clause  of  s.  64." 

Then  as  to  the  imposing  a  geographical  limit.  It  is  con- 
tended, and  I  think  rightly,  that  under  s.  62,  sub-ss.  4,  5,  the 
Court  can  order  this  mark  to  be  registered  subject  to  any 
conditions  which  the  Court  may  think  proper.  [His  Lordship 
read  those  sub-sections.] 

The  applicants  then  say  that  they  are  willing  to  have  a 
registration  upon  the  condition  that  they  shall  put  the  mark 
only  on  goods  exported  to  Burma.  That  is  a  plausible  sug- 
gestion, and  one  which  requires  consideration.  The  first 
consideration  is,  what  power  is  there  to  do  it  ?  Under  the 
Act  of  Parliament,  apart  from  the  general  words  which  I  have 
read,  there  is  nothing.  If  you  look  to  s.  78,  which  says  what 
the  register  is  to  contain,  you  find  this  :  There  shall  be  kept  at 
the  Patent  Office  a  book  called  the  Eegister  of  Trade  Marks, 
wherein  shall  be  entered  the  names  and  addresses  of  proprietors 
of  registered  trade-marks,  notifications  of  assignments  and  of 
transmissions  of  trade-marks,  and  such  other  matters  as  may 
be  from  time  to  time  prescribed."     In  s.  117  we  find  that 

*  Prescribed '  means  prescribed  by  any  of  the  schedules  to 
this  Act,  or  by  general  rules  under  or  within  the  meaning  of 
this  Act."  There  is  nothing  in  the  schedule,  and  nothing  in 
the  rules  which  have  been  made  under  the  authority  of  the 
Act,  which  authorizes  the  Court  to  impose  such  a  condition  as 
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e.  A.      that  which  is  suggested.    In  other  words,  there  is  no  provision 
1896       made  by  the  Legislature  for  granting  a  trade-mark  which  shall 
be  used  only  in  one  particular  country ;  and,  upon  reflection,. 
''^or^JoHN^^  one  can  see  good  reasons  for  it.    If  you  consider  not  only  the 
Dewhukst  view  which  would  be  taken  by  foreign  governments  if  we  did 
Limited,    anything  of  the  kind,  but  the  extreme  difficulty  of  enforcing 
Lindiey  L.J.   any  such  couditiou  in  practice,  one  sees  the  good  sense  of  there 
being  no  provision  for  registering  a  trade-mark  which  shall  be 
confined  to  any  particular  country. 

Then  it  is  said  that  there  are  instances  of  trade-marks  being 
registered  with  such  a  restriction,  and  reference  was  made  to- 
In  re  Keep's  Trade-marh  (1)  and  In  re  Mitchell  d  Go's  Trade- 
mark  (2),  in  which  the  Court  ordered  the  comptroller  to  enter 
upon  the  register  a  note  of  an  agreement  between  the  two- 
litigants,  as  I  may  call  them,  respecting  the  use  which  should 
be  made  of  a  particular  registered  mark.  I  will  observe  that 
those  cases  were  decided  upon  the  interpretation  of  a  rule 
subsequently  abolished,  containing  language  which  possibly 
might  justify  that  course.  I  doubt  very  much  whether  those 
cases  have  not  gone  too  far  ;  but  at  all  events,  they  fall  far  short 
of  what  we  are  asked  to  do  here.  The  utmost  the  Court  has 
ever  done  is  to  say,  "  We  will  direct  the  comptroller  to  put  on 
the  register  a  note  of  an  agreement  which  binds  the  registered 
owner  of  a  trade-mark  to  some  rival  as  to  the  mode  in  which 
he  shall  use  that  mark."  We  have  no  such  agreement  here, 
and  we  are  not  asked  to  direct  the  comptroller  to  put  on  the 
register  any  memorandum  of  any  such  agreement ;  but  we  are 
asked  to  go  further  and  say,  "  You  shall  be  put  upon  the  register 
upon  condition  that  you  only  use  these  marks  upon  goods  which 
are  exported  to  Burma."  I  think  we  ought  not  to  do  it ;  for 
I  doubt  very  much  whether  the  Legislature  ever  contemplatecl 
such  a  mode  of  working  the  Trade  Marks  Act.  Unless  the 
greatest  care  was  taken  we  should  raise  questions  of  inter- 
national law  of  a  very  serious  character  and  of  very  great 
difficulty,  and  we  should  be  imposing  terms  which  we  could 
not  possibly  enforce,  which  of  itself  is  quite  a  sufficient  reason 
for  not  imposing  them. 

(1)  26  Ch.  D.  187.  (2)  28  Ch.  T>.  666. 
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Upon  these  grounds,  therefore,  I  think  that  on  this  point  the 
comptroller  is  right.  I  purposely  abstain  from  saying  anything 
about  what  I  understand  is  the  great  point,  namely,  whether 
he  is  right  in  saying  that  he  ought  not  to  be  compelled  to 
register  any  Oriental  words.  I  will  say  nothing  about  that  till 
the  point  calls  for  decision  and  has  been  argued ;  but  upon  the 
broad  ground  that  there  is  upon  the  register  a  gold  fan  applicable 
to  cotton  goods,  and  that  the  mark  now  sought  to  be  registered 
contains  the  words  "  Golden  Fan  "  with  reference  to  the  same 
class  of  goods,  I  think  that  the  comptroller  was  perfectly 
justified  in  declining  to  register  it ;  and  therefore  this  appeal 
must  be  allowed. 
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Lopes  L.J.  .1  have  had  an  opportunity  of  talking  this 
matter  over  with  Lindley  L.J.,  and  have  very  little  to  add. 
In  point  of  fact,  I  can  add  nothing  to  what  he  has  said ;  but  it 
occurs  to  me  that  this  short  answer  may  be  given  to  the 
case.  If  the  words  sought  to  be  registered  had  been  in  English 
and  had  been  the  words  The  Golden  Fan  Brand,"  I  take  it 
to  be  perfectly  clear  that  the  comptroller  would  not  and  ought 
not  to  have  permitted  the  registration  of  them  as  an  essential 
part  of  the  trade-mark,  because  in  the  "  Bed. Star  "  Case  (1)  it  was 
distinctly  held  that  if  words  are  sought  to  be  registered  which 
convey  the  same  meaning  as  any  symbol  or  picture  which  had 
been  previously  registered  would  convey,  then  those  words 
cannot  be  registered  as  an  essential  part  of  the  trade-mark, 
because  they  would  be  calculated  to  mislead  or  to  deceive. 
But  it  is  said  here  that  these  words,  being  in  Burmese,  would 
not  be  calculated  to  mislead  or  to  deceive.  Now,  if  we  were  to 
hold  that  the  mere  fact  that  the  words  in  question  were  in 
the  Burmese  language  was  sufficient  to  rebut  the  probability 
of  deception,  I  ask,  where  are  we  to  stop?  "What  would  be 
said  with  regard  to  French  ?  What  would  be  said  with  regard  to 
German  ?  What  would  be  said  with  regard  to  Welsh  ?  In  point 
of  fact,  if  we  pushed  that  matter  to  its  logical  conclusion  we 
should  have  to  go  the  length  of  holding  that  the  fact  of  the 
words  being  in  any  foreign  language  would  be  sufficient  to 

(1)  [1894]  2  Ch.  26. 
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C.  A.      rebut  the  probability  of  deception.    In  my  opinion  that  cannot 
1896      be  done.    I  think,  therefore,  that  the  comptroller  was  perfectly 
In  re      right  in  refusing  to  permit  the  registration  of  these  words  with- 
^^oF*JoHN^^  out  a  disclaimer  of  them  as  an  essential  part  of  the  trade-mark. 
Dewukst      I  desire  to  say  one  word  about  a  matter  which  I  consider 
Limited,    very  important.    We  have  been  told  here  that  the  rival  trades- 
Lopes  L.J.    men  who  have  trade-marks  consisting  of  pictures  conveying 
the  same  idea  as  the  words  sought  to  be  registered  consented 
to  this  registration.    To  my  mind  those  consents  are  absolutely 
immaterial.    It  may  be,  and  I  think  it  is,  properly  said,  that 
they  are  some  evidence  of  there  not  being  a  probability  of 
persons  being  deceived,  and  to  that  extent  I  think  they  may 
be  used ;  but  to  say  that  they  are  to  have  any  greater  effect 
would,  I  think,  be  most  mischievous.    The  general  public  are  to 
be  protected  as  well  as  traders.    The  public  have  no  notice  of 
these  consents ;  and  it  is  obvious,  and  in  point  of  fact  it  is 
stated  to  have  happened,  that  these  consents  might  be  bought 
and  sold ;  and  anything  more  mischievous  than  that  it  would 
be  impossible  to  imagine,  having  regard  to  the  principal  object 
of  this  Act  of  Parliament. 

Then  it  was  also  suggested  that  we  might  limit  the  use  of 
these  words  to  goods  exported  to  Burma.  To  my  mind  such  a 
limitation  would  be  absolutely  useless.  I  cannot  see  how  by 
any  possibility  it  could  be  made  enforceable,  and  I  think,  more- 
over, it  would  be  against  the  policy  of  the  Act.  It  seems  to  me 
essential  that  the  register  should  be  kept  clear  and  in  proper 
order ;  and  if  limitations  of  this  kind  could  be  inserted  on  the 
register,  I  do  not  think  that  it  could  be  kept  in  that  order  in 
which  it  should  be  kept  if  it  is  to  be  of  that  use  which  it  was 
intended  to  be.  I  think,  therefore,  that  the  decision  of  the 
comptroller  was  right,  that  the  decision  of  the  Vice-Chancellor 
was  wrong,  and  that  this  appeal  ought  to  be  allowed. 

Kay  L.J.  Messrs.  Dewhurst,  who  are  the  applicants  here, 
had  upon  the  register  a  trade-mark  consisting  of  three  shells  in 
white  upon  a  golden  shield;  they  also  had  on  the  register  a 
trade-mark  of  that  shield  with  the  shells  upon  it,  and  the  words 
"Three  Shells  Brand."     They  were  desirous  of  registering 
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another  trade-mark  consisting  of  the  golden  shield  with  the      C.  A. 
three  shells  on  it  in  white,  the  words    Oriental  Three  Cord,"  1896 
and  above  those  words  certain  Burmese  characters.     They      in  re 
applied  to  register  this  mark  for  that  part  of  class  23  which  is  "^^(^^jqhn^^ 
described  as     Sewing,  crochet,  and  embroidery  cottons  of  "^^^^^^^"^ 
various  kinds."    The  comptroller  was  willing  to  allow  this  new  Limited. 
combination  to  be  put  upon  the  register  if  the  characters  in     Kay  l.j. 
Eurmese  were  treated  as  added  words  under  the  2nd  sub- 
section of  s.  64  of  the  Act  of  1883,  as  amended  by  the  10th 
section  of  the  Act  of  1888,  but  not  with  those  characters  as 
an  essential  part  of  the  trade-mark.    [His  Lordship  here  read 
that  sub-section.] 

Now  in  the  application  which  Messrs.  Dewhurst  made  they 
stated  that  the  essential  particular  of  the  trade-mark  was  the 
combination  of  the  devices  and  the  Oriental  characters  consist- 
ing of  the  words  which  they  there  translate  "  The  Golden  Fan," 
and  they  disclaimed  any  right  to  the  exclusive  use  of  the  added 
matter.  The  comptroller  says,  You  must  disclaim  the  use  of 
these  Oriental  characters  before  I  allow  them  to  come  upon  the 
register."  Messrs.  Dewhurst  objected  to  this  condition,  as  they 
intended  to  make  the  Burmese  characters  an  essential  part  of 
their  trade-mark  under  s.  64,  which  provides  that,  "For  the 
purposes  of  this  Act,  a  trade-mark  must  consist  of  or  contain  at 
least  one  of  the  following  essential  particulars,"  and  then  the 
particular  sub-section  under  which  they  wish  to  register  these 
w^ords  is  sub-s.  1  (e),  A  word  or  words  having  no  reference  to 
the  character  or  quality  of  the  goods,  and  not  being  a  geographical 
name." 

Now  there  were  upon  the  register  five  different  representations 
of  fans  belonging  to  three  different  people.  One  registered  by 
a  person  named  Boyd  was  a  golden  fan.  As  was  pointed  out 
by  Lindley  L.J.,  it  is  essential  for  an  applicant,  if  he  is  going  to 
use  as  part  of  his  trade-mark  any  other  characters  than  Eoman 
characters,  to  send  to  the  comptroller  a  translation  of  those 
characters,  that  the  comptroller  may  know  the  meaning  of  the 
words ;  and  the  meaning  of  these  words  as  explained  on  the  face 
of  the  application  is  "  The  Golden  Fan."  On  the  back  of  the 
application  the  translation  is  ''Golden  Fan  Brand."    Now  I 
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G.A.      cannot  help  remarking  that  there  is  no  golden  fan  upon  this 

1896      mark.    There  were  three  shells  which  were  not  in  gold  put 

'^^^      upon  a  golden  shield.    But  the  evidence  given  by  Mr.  Dewhurst 

Teade-maek  is  to  the  effect  that  the  Burmese  seem  to  have  taken  the  shells 
OP  John 

Dewhurst  for  fans,  and  they  have  called  the  goods  of  the  applicants 
I?mi?ei).  Golden  Fan  or  Golden  Fan  Brand  goods,"  and  they  are  known 
kITiTj.  ^^^^  description  in  the  Burmese  market.    This  is  rather 

curious,  because  the  shells  are  not  in  gold  and  they  are  not  fans ; 
but  the  evidence  is  not  contradicted,  and  for  the  purposes  of 
this  application  we  must  take  it  to  be  true.  So  that  the  comp- 
troller being  compelled  by  the  rule  to  consider  the  meaning  of 
these  Oriental  characters,  and  being  told  that  the  meaning  is 
"  Golden  Fan  Brand,"  finds  he  has  already  upon  the  register  a 
golden  fan,  which  is  upon  the  register  for  all  the  goods  in 
class  23,  including  of  course  the  cotton  goods,  sewing,  crochet ^ 
and  embroidery  cottons  of  various  kinds,"  for  which  Messrs. 
Dewhurst  want  to  register  this  mark. 

What,  then,  is  the  comptroller  to  do  ?  He  says,  I  look  to  the 
Act  of  Parliament,  and  I  find  in  s.  73  these  words  :  *  It  shall 
not  be  lawful  to  register  as  part  of  or  in  combination  with  a 
trade-mark  any  words  the  use  of  which  would  by  reason  of 
their  being  calculated  to  deceive  or  otherwise  be  deemed  dis- 
entitled to  protection  in  a  court  of  justice.'  "  He  is  therefore  to 
consider,  not  only  whether  the  mere  appearance  of  the  words  is 
calculated  to  deceive,  but  whether  the  use  of  those  words  would 
be  calculated  to  deceive.  Suppose  the  owner  of  the  golden  fan 
trade-mark,  which,  as  I  have  said,  extends  to  the  whole  of  the 
goods  in  class  23  of  which  these  cottons  are  part,  chose  to  carry 
on  his  trade  in  Burma,  and  a  trade  in  cottons  of  this  very  kind, 
would  not  the  use  of  the  words  "  Golden  Fan  Brand  "  in 
Burma  be  calculated  to  deceive  people  who  wanted  to  buy 
golden  fan  goods?  There  cannot  be  the  least  doubt  about 
that. 

But  then  it  is  said  that  objection  is  entirely  got  rid  of, ' 
because  the  persons  who  have  these  marks  on  the  register 
have  been  applied  to,  and  they  have  one  and  all  signified  their 
consent  to  these  Burmese  words  being  put  on  the  register. 
But  I  do  not  think  that  is  conclusive.    It  is,  indeed,  some 
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evidence  that  they  are  not  calculated  to  deceive;  but  if  the  c. A. 
comptroller  thinks  that  the  use  of  them  is  calculated  to  deceive  i896 
he  is  not  concluded  by  the  consent,  even  leaving  out  of  sight  the  ^.^ 
mode  in  which  that  consent  may  have  been  obtained.    I  there-  Tkade-matik 

OF  JOHN 

fore  think  that  in  the  exercise  of  the  discretion  of  the  comp-  Dewhurst 
troller,  v^hen  he  is  asked  to  put  this  mark  upon  the  register  and  is  limited. 
told  that  the  parties  are  not  satisfied  to  treat  these  v^ords  as  added  x^yilj. 
words,  and  to  disclaim  the  exclusive  use  of  them,  but  intend  to 
have  them  as  an  essential  part  of  this  trade-mark  which  he  is 
asked  to  register,  he  is  justified  in  saying,  "  I  think  if  I  were  to 
put  these  words  on  the  register  the  use  of  them  would  be  cal- 
culated to  deceive ;  and  I  therefore  do  not  think  it  right  to  put 
them  upon  the  register  in  whatever  language  the  words  happen 
to  be,  and  whether  they  are  or  are  not  intelligible  to  an  ordinary 
European,  because  it  is  a  part  of  this  legislation  embodied  in 
rule  15  that  I  shall  know  w^hat  is  the  meaning  of  the  Oriental 
words,  and  shall  consider  that  meaning  with  reference  to  s.  73, 
which  says  that  I  am  not  to  register  any  words  the  use  of 
which  may  be  calculated  to  deceive."  Whether  the  comptroller 
was  right  in  saying,  "  I  will  register  them  as  added  words  if  the 
condition  imposed  by  the  statute  is  complied  with  "  I  do  not  at 
present  say.  Compliance  with  it  was  refused  ;  and  accordingly 
the  only  mode  in  which  he  could  have  registered  the  words 
was  as  an  essential  part  of  the  trade-mark. 

Then  it  is  said,  "We  are  quite  content  to  submit  to  a 
condition  that  these  words  shall  not  be  u§ed  in  any  country 
except  Burma."  In  the  first  place,  I  cannot  find  that  this 
Act  of  Parliament  enables  the  Court  to  put  upon  the  register  a 
trade-mark  with  a  limitation  of  that  kind.  I  should  expect,  if 
that  were  the  meaning  of  the  Legislature,  to  find  in  the  Act 
of  Parliament  a  distinct  provision  that  a  trade-mark  may  be 
registered  for  one  country  only.  There  is  nothing  of  the  kind 
in  the  Act  of  Parliament.  The  only  section  which  in  any  way 
can  be  treated  as  having  that  meaning,  or  giving  to  the  comp- 
troller or  the  Board  of  Trade  or  this  Court  any  power  of  limiting 
in  that  way,  is  s.  62,  which  refers  to  the  imposition  of  conditions  ; 
but  I  do  not  think  that  imposing  conditions  in  that  section 
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C.  A.      means  a  limitation  of  the  geographical  area  within  which  the 
1896      trade-mark  can  be  used.    I  think  that  if  that  had  been  the 
jnre      meaning  it  would  have  been  expressed  in  more  explicit  and 
'^^oF^JoHN^^  plain  words,  and  I  do  not  find  anything  in  the  Act  which 
Dewhukst  authorizes  any  such  construction.    There  is  nothing  in  the 

&SONS,  .  ^ 

Limited.    Kules  which  empowers  the  Board  of  Trade  or  this  Court  or  the 
Kay  L.J.     comptrollcr  to  make  a  limitation  of  that  kind  when  a  trade- 
mark  is  put  on  the  register.    I  therefore  think  that  point  does 
not  avail  the  respondents. 

These  are  the  only  points  on  which  I  think  it  necessary  to 
say  anything  in  addition  to  what  has  been  already  said ;  and  for 
these  reasons  I  think  that  the  discretion  exercised  by  the 
comptroller  in  this  case  was  properly  and  wisely  exercised,  and 
that  it  ought  not  to  be  interfered  with. 

LiNDLEY  L.J.  I  merely  wish  to  add  this.  If  the  comptroller 
thinks  it  right  to  allow  these  words  to  go  on  the  register  as 
additional  words,  subject  to  a  disclaimer,  I  do  not  wish  to 
express  any  opinion  to  preclude  him  from  doing  so. 

Solicitors :  Solicitor  to  the  Board  of  Trade ;  C.  U.  Fishery  for 
SalCf  Seddon  d  Co.,  Manchester. 

H.  C.  J. 
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EDWAEDS  V,  WALTEES.  OA. 

[1895    E.    178.1  ^^^^ 

KEKEWICH 

Promissory  Note — "  On  Demand^^ — At  Maturity''^ — Delivery — Renunciation  ^• 
—Parol— Maker''— Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  J^'>^- 
ss.  62  (suh-s.  1),  89.  C.  A. 

April  25,  27, 

By  s.  62,  sub-s.  1,  and  s.  89  of  the  Bills  of  Exchange  Act,  1882,  when  28. 
the  holder  of  a  promissory  note  at  or  after  its  maturity  absolutely  and 
unconditionally  renounces  his  rights  against  the  maker  the  bill  is  discharged, 
but  the  renunciation  must  be  in  writing  unless  the  note  is  delivered  to  the 
"  maker "  : — Held  (affirming  the  decision  of  Kekewich  J.),  that  a  parol 
renunciation  by  the  holder  of  all  rights  under  a  promissory  note,  accom- 
panied by  a  delivery  of  the  note  to  a  devisee  of  the  maker,  the  real  estate 
in  whose  hands  was  liable  to  the  payment  of  the  debt,  and  who  had  for 
some  time  paid  interest  on  it,  did  not  operate  as  a  discharge,  for  that 
although  the  word  "maker"  would  probably  be  held  to  include  the 
executors  or  administrators  of  the  maker,  it  did  not  include  his  devisees. 


On  August  1, 1865,  the  Eeverend  Abraham  Edwards  lent  his 
brother-in-law,  Walter  "Walters,  200/.  on  the  security  of  a  pro- 
missory note  of  that  date,  "  I,  Walter  Walters,  oi  Slc,  promise 
to  pay  to  the  Eev.  A.  Edwards  on  demand  the  sum  of  200/., 
with  interest  for  the  same  at  the  rate  of  4  per  cent,  per  annum." 
No  other  security  was  given  for  the  loan. 

Walter  Walters  died  in  1866,  having  in  1865  made  a  will 
under  which  his  two  children,  Thomas  Walters  and  Anne  Evans, 
widow,  became  respectively  entitled  to  certain  real  estates  in  the 
county  of  Cardigan  devised  by  the  will,  and  a  legacy.  The 
residue  of  his  real  and  personal  estate  he  gave  to  his  executors 
in  trust  to  pay  his  debts  ;  but  if  the  residue  did  not  equal  his 
debts,  the  deficiency  was  to  be  made  up  out  of  the  real  estates 
and  legacy  devised  and  bequeathed  to  his  two  children.  After 
the  testator's  death  his  executors  administered  and  wound  up 
his  estate,  and  paid  all  his  debts  with  the  exception  of  the  200/., 
of  the  existence  of  which  they  were  then  ignorant. 

On  October  2,  1894,  Abraham  Edwards  died,  and  shortly 
afterwards  letters  of  administration  with  the  will  annexed  were 
granted  to  his  niece,  Ehzabeth  Edwards.    In  1895  she  brought 
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C.  A.      this  action  against  Thomas  Walters  and  Anne  Evans  as  devisees 
1896       of  the  real  estate  of  Walter  Walters,  and  also  against  his 
Edwards    executors,  for,  amongst  other  things,  administration  of  his 
Walters,    estate,  and  payment  by  the  defendants  or  some  or  one  of  them 
of  the  200Z.,  v^ith  interest  up  to  judgment. 

In  their  defence  the  defendants  pleaded  that  A.  Edv^ards 
had  absolutely  and  unconditionally  renounced  and  released  all 
his  rights  in  the  note,  and  had  delivered  up  the  note  to  the 
defendant  Anne  Evans ;  also  that  the  plaintiffs  claim  was 
statute-barred. 

The  action  came  on  for  trial  before  Kekewich  J.  on  January  31, 
1896,  the  main  question  being  whether  the  liability  of  Walter 
Walters  or  his  estate  upon  the  promissory  note  had,  under  the 
circumstances  of  the  case,  been  discharged. 

In  answer  to  interrogatories  the  defendants,  the  executors  of 
W.  Walters,  swore  that  when  they  administered  and  wound  up 
his  estate  they  were  entirely  ignorant  of  the  existence  of  the 
debt  of  200Z.,  and  that,  although  they  were  administering  Walter 
Walters'  estate  with  Mr.  Edwards'  knowledge,  the  latter  never 
said  a  word  to  them  as  to  the  existence  of  the  debt  or  of  the 
note,  neither  were  they  ever  asked  by  him  for,  nor  did  they  ever 
pay,  any  interest  on  the  2001. 

The  defendants,  Thomas  Walters  and  Anne  Evans,  deposed 
in  answer  to  interrogatories,  and  also  in  the  witness-box,  that 
when  their  father,  Walter  Walters,  died  they  were  infants,  and 
Mr.  Edwards  and  his  wife  then  treated  them  with  parental  kind- 
ness, for  which  they  felt  very  grateful  to  them ;  that  accordingly, 
later  in  their  lives,  after  hearing  from  Mr.  Edwards  and  his 
wife,  or  one  of  them,  of  his  having  lent  the  200Z.  to  their  father, 
they  voluntarily  and  because  they  thought  it  right,  but  without 
ever  being  requested  by  Mr.  Edwards  or  his  wife  so  to  do,  made 
at  various  times  some  payments  to  Mr.  Edwards  equal  in 
amount  to  interest  at  4  per  cent,  on  the  9,001.,  there  being  only 
seven  such  payments,  of  which  the  first  was  made  in  1878,  and 
the  last  in  1889. 

The  circumstances  as  to  the  alleged  renunciation  and  release, 
which  was  not  in  writing  but  verbal  only,  were  thus  deposed  to 
by  the  defendant  Mrs.  Evans.    In  April  and  June,  1891,  she 
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went  on  visits  to  lier  uncle,  Mr.  Edwards.    On  one  of  those  C.A. 
occasions — she  did  not  remember  which — she,  her  uncle,  and  his  1896 
wife  w^ere  sitting  together  in  the  dining-room  of  his  vicarage  at  edwar: 
Olyntawe,  in  the  county  of  Brecon,  no  one  else  being  present,  ^y^^^^j^ 

Her  uncle  said  to  his  wife,  ''Get  that  for  Mrs.  Evans."  His   

wife  thereupon  got  up,  unlocked  a  drawer  in  the  room,  took  out 
of  it  a  paper,  and,  bringing  it  in  her  hand,  asked  him,  "  Am  I  to 
give  it  to  her?  "  To  which  he  replied,  Yes."  His  wife  then 
handed  to  Mrs.  Evans  the  paper,  which  was  the  promissory 
note.  Upon  Mrs.  Evans  thanking  them,  her  uncle  said,  "  It  is 
not  of  much  value :  I  could  not  claim  it  if  I  wished  :  it  is  too 
old."  Mrs.  Evans  replied  that  she  believed  it  was  not  too  old, 
as  interest  had  been  paid  recently  enough  for  him  to  claim  upon 
it;  whereupon  he  said,  "Weil,  that  makes  no  difference.  I 
give  it  to  you."  Mrs.  Edwards  then  said,  "  Very  likely  she  wdll 
not  be  able  to  use  it  "  ;  at  which  Mr.  Edwards  laughed,  and  said, 
Very  likely  ;  but  some  people  are  'cute  enough  for  anything." 
That  was  all  that  was  said.  Mrs.  Edwards  died  in  December, 
1893. 

It  appeared  that  Mr.  Edwards  was,  during  the  latter  part  of 
his  life,  in  very  reduced  circumstances,  and  applied  for  assistance 
to  the  Corporation  of  the  Sons  of  the  Clergy,  and  also  to  the 
trustees  of  the  Cholmondeley  Charity.  In  support  of  these 
applications,  he  sent  in  accounts  of  the  sources  and  particulars 
of  his  income.  These  accounts  were  put  in  evidence  at  the  trial, 
and  neither  of  them  contained  any  reference  to  the  promissory 
note  or  the  200Z.,  or  any  entry  of  interest  arising  therefrom. 

The  Eev.  Wilham  Powell,  the  vicar  of  the  parish  in  which 
Mrs.  Evans  resided,  deposed  that  in  June,  1891,  she  shewed 
him  the  promissory  note.  An  attempt  was  made  to  prove  a  con- 
versation which  took  place  between  the  plaintiff,  Miss  Edwards, 
and  her  uncle,  Mr:  Edwards,  relative  to  the  200/.  on  an  occasion 
subsequent  to  the  interview  deposed  to  by  Mrs.  Evans  ;  but,  on 
objection  by  the  defendants'  counsel,  his  Lordship  held  the 
evidence  inadmissible. 

The  argument  was  opened  by  the  counsel  for  the  defendants, 
it  being  admitted  that  the  onus  lay  upon  them  of  proving  that 
there  was  no  liability  remaining  upon  the  promissory  note. 
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0.  A.         BensJiaWy  Q.C.,  and  W.  D.  Bawlins,  for  the  defendants.  The 
1896       law  applicable  to  a  bill  of  exchange  or  a  promissory  note  is 
Edwards    that  the  liability  of  the  acceptor  or  other  party  may  be  dis- 
Walteks    charged  by  an  express  renunciation  of  his  claim  on  the  part  of 

  the  holder,  without  consideration:  Byles  on  Bills,  14th  ed. 

pp.  265-6.  The  law  is  similarly  stated  in  earlier  editions  of  that 
work,  and  is  so  laid  down  m  Foster  v.  Dawber  (1),  where  the 
statement  in  Byles  on  Bills  is  quoted  with  approval.  And  the 
law  is  not  altered  by  the  Bills  of  Exchange  Act,  1882,  s.  62, 
sub-s.  1,  which  is  made  applicable  to  promissory  notes  by 
s.  89.  (2)  Sect.  62  only  applies  to  a  bill  or  promissory  note  at 
or  after  maturity ;  and  here  the  promissory  note  was  never  so, 
because  it  was  never  presented :  it  was  payable  only  "  on 
demand."  The  old  common  law  of  merchants  applies — that  is, 
that  the  traditio  or  delivery-up  of  the  note  is  sufficient  to  con- 
stitute a  renunciation.  Accordingly  we  say,  first,  that  this 
note  was  not  at  maturity  at  the  time  when,  according  to 
Mrs.  Evans'  evidence,  the  renunciation  was  made,  for  it  had 
never  been  presented ;  and,  secondly,  that  the  necessity  of  the 
renunciation  being  in  writing  is  got  rid  of  by  the  delivery-up  of 
the  note.  The  case  is  therefore  taken  out  of  Li  re  George.  (3) 
[Kekewich  J.  referred  to  In  re^Brown's  Estate.  (4)] 
''Acceptor"  in  the  Act  includes  any  person  liable  to  pay, 
whether  as  legal  personal  representative  of  the  acceptor,  or 
otherwise. 

Bramwell  Davis,  Q.C.,  and  Griffith  Jones,  for  the  plaintiff, 
were  not  called  upon. 

Kekewich  J.  If  a  parol  renunciation  is  sufficient,  when 
given  to  any  person  liable  on  the  bill,  I  think  there  was  a  parol 
renunciation  sufficient  in  the  present  case  to  discharge  all  the 
defendants.  That,  of  course,  depends  upon  the  oral  evidence 
and  upon  some  documents  which  it  is  very  difficult  to  weigh ;  but, 

(1)  6  Ex.  839,  851.  against  the  acceptor  the  bill  is  dis- 

(2)  Sect.  62,  sub-s.  1,  is  as  follows  :  charged.    The  renunciation  must  be 
"  When  the  holder  of  a  bill  at  or  in  writing,  unless  the  bill  is  delivered 
after  its  maturity  absolutely  and  un-  up  to  the  acceptor." 
conditionally  renounces    his    rights        (3)  44  Ch.  D.  627. 

(4)  [1893]  2  Ch.  300. 
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in  my  opinion,  the  circumstances  are  so  much  in  favour  of  the 
account  given  by  Mrs.  Evans,  that,  although  she  does  not 
recollect  precisely  the  words  used  on  the  occasion  on  v^hich  the 
renunciation  was  said  to  have  been  made,  I  think  I  must  accept 
that  account  as  in  substance  true ;  and  that  statement  made  at 
the  time  cannot  be  contradicted  by  statements  made  in  conversa- 
tion by  Mr.  Edwards  after  that  date,  and  repeated  by  persons 
in  the  witness-box  to  whom  they  are  said  to  have  been  made. 

It  appears  that  some  time  in  1891,  probably  in  April,  possibly 
in  June,  Mr.  Edwards  gave  this  promissory  note  to  Mrs.  Evans  ; 
and  it  appears  to  me,  upon  the  evidence,  that  he  gave  it  to  her 
with  the  intention  of  parting  with  all  his  rights  in  it.  The  fact 
that  Mr.  Powell  stated  that  she  shewed  the  bill  to  him  is  a 
strong  corroboration  of  her  evidence.  Therefore,  so  far,  it 
appears  to  me  that  none  of  the  documents  are  opposed  to  that 
view,  but,  on  the  contrary,  seem  to  support  it.  I  therefore 
come  to  the  conclusion  that  there  was  an  absolute  gift  of  the 
note  to  Mrs.  Evans. 

The  real  difficulty  is  with  regard  to  the  question  of  law. 
The  law  is  to  be  thus  found  stated  in  chapter  16  of  Byles  on 
Bills,  14th  ed.  of  1885,  pp.  265-6:  "It  is  a  general  rule  of 
law,  that  a  simple  contract  may,  hefore  breach,  be  waived  or 
discharged,  without  a  deed  and  without  consideration ;  but 
after  breach  there  can  be  no  discharge,  except  by  deed,  or  upon 
sufficient  consideration.  To  this  rule  it  has  been  repeatedly 
held  that  contracts  on  bills  of  exchange  form  an  exception,  and 
that  the  liability  of  the  acceptor  or  other  party,  remote  or 
immediate,  though  complete,  may  be  discharged  by  an  express 
renunciation  of  his  claim  on  the  part  of  the  holder,  without 
consideration." 

That  statement  of  the  law  is  confirmed  by  a  note  to  that 
passage  ;  but  it  is  more  than  confirmed,  in  fact  it  is  estabHshed, 
by  Foster  v.  Daivber  (1),  where  the  passage,  as  it  occurs  in  the 
5th  edition  of  Byles  on  Bills,  is  quoted  and  approved. 

Then  steps  in  the  Bills  of  Exchange  Act,  1882,  s.  62,  and  on 
that  arises  the  present  difficulty.  Sect.  62  says  this,  in  sub-s.  1  : 
"  When  the  holder  of  a  bill  at  or  after  its  maturity  absolutely 

(1)  6  Ex.  839. 
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and  unconditionally  renounces  his  rights  against  the  acceptor 
the  bill  is  discharged.  The  renunciation  must  be  in  writing, 
unless  the  bill  is  delivered  up  to  the  acceptor." 

Now,  the  first  question  is  whether  this  note  was  at 
maturity."  If  it  was  at  maturity,  then  the  renunciation  must 
be  in  writing,  unless  the  bill  is  given  up  to  the  acceptor,  and 
here  no  renunciation  in  writing  has  been  proved  or  attempted 
to  be  proved :  the  renunciation  was  merely  by  parol.  The 
point  has,  in  my  opinion,  been  perfectly  settled  by  authority  ; 
a  note  payable  "on  demand"  is  ''at  maturity"  immediately 
upon  its  being  made.  The  law  is  so  stated  in  the  case  of  In  re 
George  (1),  before  Chitty  J.  ;  and  it  is  also  to  be  found  in  other 
cases.  Another  case,  to  which  I  referred  during  the  argument, 
In  re  Brown's  Estate  (2),  also  shews  that  a  promise  to  pay  "  on 
demand  "  is  a  present  debt,  and  that  the  Statute  of  Limita- 
tions begins  to  run  from  the  making  of  the  note,  no  demand 
being  necessary  before  bringing  an  action. 

Accordingly,  I  take  it  to  be  reasonably  clear  that  the  note 
was  already  at  maturity  at  the  time  it  was  delivered  up  to  Mrs. 
Evans,  and,  therefore,  the  renunciation  ought  to  have  been  in 
writing  to  come  within  the  Act. 

There  is  this  other  point.  There  is  an  exception  to  that  rule 
if  the  bill  or  note  is  delivered  up  to  the  ''  acceptor."  It  was 
delivered  up  to  Mrs.  Evans.  She  was  not  in  any  sense  the 
maker  of  the  note :  the  note  was  made  by  another  person,  the 
person  whose  real  estate  she  claims.  She  is  his  devisee.  She 
makes  a  claim  to  be  relieved  from  liability  so  as  to  clear  the 
real  estate,  which  she  of  course  takes  subject  to  the  testator's 
debts.  In  this  sense  only  she  is  liable  on  the  note.  She  cannot 
be  sued  on  the  note,  not  being  in  any  sense  the  maker  of  it. 
The  Act  says  "acceptor."  That  may  mean  any  person  liable 
on  the  note,  or  any  person  whose  estate  can  be  made  hable 
upon  a  promise  to  pay.  But  I  should  not  suppose,  at  least  I 
am  not  prepared  to  say  without  consideration,  that  it  would 
include  a  trustee  in  bankruptcy.  It  is  enough  for  this  case  that 
Mrs.  Evans  is  not  liable  on  the  note,  though  the  estate  which 
she  claims  is  liable. 

(1)  44  Ch.  D.  627.  ,    (2)  [1893]  2  Ch.  300. 
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Therefore,  my  view  is  that,  according  to  the  law,  the  rennn-  C.  A. 
ciation  must  be  in  writing,  because  the  bill  is  not  within  the  189G 
exception  that  "  the  bill  is  delivered  up  to  the  acceptor," 

Edward 

though  it  was  delivered  up  to  Mrs.  Evans.  This  view,  it  may  waiSee,< 
be  observed,  is  in  accordance  with  the  note  appended  to  s.  62  ^-^^"^,^,3 

by  Mr.  Chalmers,  the  author  of  the  Act,  on  p.  213  of  the  4th   

edition  of  his  book. 

With  regard  to  the  form  of  judgment,  administration  does 
not  appear  to  be  necessary.  In  my  opinion  the  200Z.  ought  to 
be  forthcoming  to  the  plaintiff  as  Mr.  Edwards'  legal  personal 
representative,  and  this  sum,  with  interest  from  the  time  it  was 
last  paid— that  is,  in  1889 — and  also  the  costs  of  the  action,  so 
far  as  it  is  an  action  to  get  the  money  out  of  Walter  Walters' 
real  estate,  must  be  raised  out  of  the  real  estates  specifically 
devised  to  the  defendants  Thomas  Walters  and  Anne  Evans  : 
and  there  should  be  a  declaration  that,  until  payment,  the 
money  will  be  a  charge  upon  these  particular  estates.  •  i 

a.  I.  F.  C. 

The  defendants  appealed.    The  appeal  came  on  for  hearing      c.  a, 
on  April  25,  1896. 

Benshaw,  Q-C.y  and  Butchery  for  the  appellants.  Kekewich  J. 
was  in  our  favour  on  all  points  of  the  case,  except  that  he 
thought  the  Bills  of  Exchange  Act,  1882,  came  in  and  made 
a  renunciation  in  writing  necessary.  Our  first  point  is  that 
the  Act  does  not  apply,  and  that  the  case  is  governed  by  the 
old  law  according  to  s.  97,  for  that  "  acceptor"  in  s.  62  is  to 
be  taken  literally  as  applying  to  the  acceptor  himself  and  no 
one  else,  and  that  the  old  law  applies  to  every  one  besides. 
Now,  by  the  old  law,  the  liability  on  a  bill  may  be  discharged 
by  an  express  renunciation  by  the  holder  without  writing  : 
Byles  on  Bills,  15th  ed.  264;  Foster  v.  Dawber.  (1)  Here 
there  was  certainly  an  express  renunciation  evidenced  by  the 
giving  up  of  the  note.  But,  supposing  that  the  word  acceptor 
is  not  to  be  taken  in  its  confined  sense,  it  must  include  all 
persons  liable  to  pay,  and  the  delivery  to  Mrs.  Evans  was 
sufficient. 

(1)  6  Ex.  839,  851. 
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Edwards 

V. 

Walters 


[LiNDLEY  L.J.    Does  the  old  law  apply  to  any  but  negoti-  | 
able  instraments,  and  is  this  instrument  negotiable  ?] 
[Bex  V.  Box  (1)  was  referred  to.] 

Sect.  8,  sub-s.  4,  of  the  Act  of  1882  makes  this  instrument  j 
negotiable,  and  it  was  so  at  the  time  of  its  being  handed  over,  j 
Sect.  59  appears  to  include  some  representatives  of  the  ac-  j 
ceptor,  and  the  intention  of  the  Legislature  may  be  taken  to  j 
be  that  there  must  be  delivery  of  the  note  to  the  person  I 
interested  in  getting  it.  The  executors  of  Mr.  Edwards  are  j 
not  holders  of  the  note,  and  have  no  right  to  become  so,  for  it  | 
was  not  given  to  any  one  in  trust  for  them.  Mrs.  Evans  is  \ 
entitled  to  the  piece  of  paper,  and  the  plaintiff  cannot  recover  | 
without  producing  it.  Lastly,  we  say  that  what  took  place  j 
amounted  to  an  equitable  release  of  the  debt.  Giving  up  the  | 
security  is  an  equitable  release  :  Taylor  v.  Maimers.  (2) 

Bramwell  Davis,  Q.C.,  and  Griffith  Jones,  for  the  plaintiff. 
Our  answer  to  the  objection  that  we  are  not  holders  of  the  note  i 
is  that  we  are  not  suing  on  the  note,  but  in  respect  of  the  debt,  ! 
which  has  been  kept  alive  against  Mr.  Walters'  real  estate  by  | 
the  payment  of  interest.    His  executors  are  not  liable  on  the 
note,  for  it  is  barred  by  the  Statute  of  Limitations.    If  we 
were  suing  other  persons,  we  might  be  in  a  difficulty  because 
we  have  not  the  note  ;  but  that  difficulty  is  avoided  because  the  | 
note  is  in  the  hands  of  one  of  the  parties  we  are  suing.    The  ! 
leading  authorities  as  to  debts  being  kept  alive  against  real 
estate  by  the  payment  of  interest  are  Boddam  v.  Morley  (3),  ' 
In  re  HoUingshead  (4),  and  In  re  England.  (5) 

[Kay  L.J.  referred  to  Coope  v.  Cresswell.  (6)]  | 

The  paper  was  given  up,  but  the  debt  remains,  and  has  been  | 
kept  aHve  against  the  real  estate  by  payment  of  interest. 
Sects.  61,  62  and  63  were  intended  to  form  a  code  as  to  the  way 
in  which  bills  and  notes  can  be  discharged  otherwise  than  by 
payment.    A  clear  intention  to  give  the  note  to  the  person  j 
liable  upon  it  is  not  enough  :  In  re  George.  (7)    The  Court  has  ! 

(1)  6  Taunt.  325.  (5)  [1895]   2   Ch.  100;   S.C.   on  j 

(2)  L.  E.  1  Ch.  48,  56.  appeal,  [1895]  2  Gh.  820.  [ 


(3)  1  De  G.  &  J.  1. 

(4)  37  Cli.  D.  C51. 


(6)  L.  R.  2  Ch.  112. 

(7)  44  Ch.  D.  627. 
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been  asked  to  put  too  wide  a  construction  on  the  word 
''acceptor."  It  may  and  probably  does  include  executors  and 
administrators,  but  we  submit  that  it  includes  no  more.    A  Edwaeds 

r. 

bill  might  be  given  to  a  devisee  of  the  acceptor,  not  for  the  Walters. 
purpose  of  releasing  the  debt,  but  to  enable  the  devisee  to  sue 
the  personal  representatives  of  the  acceptor.  Sect.  62,  sub-s.  2, 
does  not  help  the  defendants,  for  it  assumes  that  there  ma-^be 
a  holder  in  due  course  after  renunciation.  It  is  said  that 
according  to  the  old  law  merchant  delivery  to  any  one  for  the 
purpose  of  discharge  would  be  a  discharge ;  but  according  to 
Byles  on  Bills,  it  must  be  a  delivery  to  some  one  liable  to  be 
sued  on  the  bill.  The  old  law,  however,  is  excluded  by  s.  62 
of  the  Act.  As  to  equitable  release,  in  order  to  get  rid  of  a 
debt  you  must  prove  that  it  is  discharged  at  law,  or  that  there 
is  an  agreement  for  valuable  consideration  which  prevents  it 
being  claimed  :  Strong  v.  Bird.  (1) 
Benshaiv,  Q.C.,  in  reply. 

LiNDLEY  L.J.  This  was  an  action  by  the  administratrix  of 
a  creditor  against  the  executors  and  devisees  of  his  debtor  for 
the  administration  of  his  real  and  personal  estate  and  for  pay- 
ment of  200Z.  and  interest.  On  August  1,  1865,  Walters 
borrowed  200Z.  from  Edwards  and  gave  him  a  promissory  note 
for  the  amount.  [His  Lordship  read  the  note.]  It  is  to  be 
observed  that  the  note  was  not  negotiable  when  made,  not 
being  payable  to  order  or  bearer;  but  s.  8,  sub-s.  4,  of  the  Bills 
of  Exchange  Act,  1882,  appears  to  apply  to  it  and  to  make  it 
negotiable  after  that  Act  came  in  force.  Walters,  the  maker 
of  the  note,  died  in  1866  ;  the  defendants  are  his  legal  personal 
representatives  and  the  devisees  of  his  real  estate.  By  his  will 
he  charged  his  real  estate  with  his  debts.  In  October,  1894, 
Edwards,  the  creditor,  died,  and  the  plaintiff  is  his  adminis- 
tratrix with  his  will  annexed.  The  200/.  has  never  been  paid, 
and  Walters'  legal  personal  representatives  have  no  personal 
assets  with  which  to  pay  it.  Whether  they  ever  had  I  do  not 
know.  Interest  on  the  debt  was  paid  by  Walters'  devisees  to 
Edwards  up  to  1889 ;  the  last  payment  was  made  v^thin  six 

(1)  L.  K.  18  Eq.  315. 
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C.A.  years  before  the  commencement  of  this  action.  If  this  were 
1896      all,  the  devisees  of  Walters'  real  estate  would  have  no  defence 

V^-V^  .... 

Edwards    to  the  action.    But  they  contend  that  Edwards  m  his  lifetime 
WALTERf^    released  the  debt.    What  he  did  was  this.    In  April  or  June, 
  1891,  he  gave  the  note  to  Mrs,  Evans,  who  was  one  of  the 

Jvindley  Ti.J.  _  ^ 

  devisees,  telling  her  in  effect  that  he  never  should  make  any 

claim  under  it  and  that  she  might  keep  it.  Mrs.  Evans  has 
kept  it  from  that  time  until  now.  The  note  was  not  indorsed 
to  her,  nor  was  there  any  writing  at  the  time  throwing  any 
light  on  this  transaction.  What,  then,  is  the  effect  of  this 
transaction  ?  It  is  contended  that  it  is  a  release  at  law,  or  at 
all  events  in  equity. 

A  release  at  law  is  sought  to  be  established  by  the  law 
merchant  apart  from  the  Bills  of  Exchange  Act,  and  if  not  by 
the  law  merchant,  then  by  s.  62  of  that  Act.  The  law  merchant 
is  stated  in  Foster  v.  Daivber.  (1)  I  do  not  understand  that  it 
applied  to  bills  or  notes  not  negotiable  ;  but  this  difficulty  is 
removed  by  s.  8,  sub-s.  4,  to  which  I  have  already  alluded. 
The  law  merchant  is  adopted  with  modifications  in  s.  62  of  the 
Bills  of  Exchange  Act.  The  modification  introduced  is  the 
necessity  for  a  writing  unless  the  bill  is  given  up  to  the  acceptor. 
In  this  particular  the  law  merchant  is  inconsistent  with  the 
express  provisions  of  s.  62.  The  appellants'  argument,  based 
on  s.  97,  sub-s.  2,  and  on  the  law  merchant,  which  before  the 
Act  formed  part  of  the  common  law  of  England,  cannot  be 
supported.  Eeliance  is  then  placed  on  s.  62  of  the  Act.  This 
section,  though  in  terms  applicable  to  bills  of  exchange,  is  by 
s.  89  made  applicable  to  promissory  notes  and  to  promissory 
notes  payable  to  a  particular  person  without  the  addition  of  the 
words  "or  order  or  bearer":  see  s»  8,  sub-s.  4.  Sect.  62, 
therefore,  applies  to  the  promissory  note  which  is  in  question 
here.  The  maker  of  a  promissory  note  corresponds  with  the 
acceptor  of  a  bill  (s.  89,  sub-s.  2).  A  promissory  note  payable 
on  demand  is  payable  at  once  without  any  demand,  and  may  be 
sued  upon  accordingly.  Such  a  note,  therefore,  "  matures  " 
within  the  meaning  of  s.  62  as  soon  as  the  note  is  made  and 
delivered  to  the  payee  (see  In  re  George.  (2) )  I  will  now 
(1)  6  Ex.  839.  (2)  44  Ch.  D.  627. 
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paraphrase  s.  62,  and  apply  it  to  a  promissory  note  payable  on  C.  A. 
demand.  The  section  will  run  thus  :  "  When  the  holder  of  a  1896 
promissory  note  payable  on  demand  absolutely  and  uncon-  Edwards 
ditionally  renounces  his  rights  against  the  maker  the  note  is  ^y^lteps 
discharged.  The  renunciation  must  be  in  writing  unless  the 
note  is  delivered  up  to  the  maker."  In  the  present  case  there 
was  no  renunciation  in  writing.  Can  it  then  be  said  that  it 
was  delivered  up  to  the  maker?  The  maker  had  long  been 
dead ;  but  I  am  not  prepared  to  say  that  the  legal  personal 
representatives  of  an  acceptor  or  maker  would  not  be  included  in 
the  word  ' '  acceptor  "  or  ' '  maker. ' '  The  ordinary  use  of  language 
and  the  general  understanding  of  business  men  as  well  as  of 
lawyers  warrant  such  an  interpretation  of  the  word  acceptor  or 
maker  in  such  a  context.  As  Lord  Macclesfield  said  in  Hyde  v. 
Skinner  (1),  ''the  executors  of  every  person  are  implied  in 
himself "  :  Byles,  11th  ed.  p.  53.  But  I  cannot  go  further 
and  say  that  acceptor  or  maker  in  this  section  means  or  includes 
a  legatee  or  devisee.  Such  an  interpretation  is  not  warranted 
either  by  the  ordinary  use  of  language  or  by  the  general  under- 
standing of  business  men  or  of  lawyers.  Consequently,  s.  62 
does  not  justify  the  contention  that  this  note  was  discharged 
by  the  gift  of  it  to  Mrs.  Evans. 

In  the  course  of  the  argument  I  expressed  a  doubt  whether, 
as  the  plaintiff  was  not  the  holder  of  the  note,  she  could  sue 
the  maker's  representative  either  on  the  note  or  for  money  lent 
to  the  maker :  see  Crowe  v.  Clay  (2) ;  but  as  the  devisees  them- 
selves hold  the  note  and  are  not  liable  to  be  sued  upon  it  by 
any  one,  the  reasoning  on  which  that  case  was  decided  does 
not  apply.  I  come,  therefore,  to  the  conclusion  that  there  has 
been  no  release  or  discharge  at  law  of  the  debt  due  to  Edwards' 
estate  from  Walters'  estate.  The  defence  founded  on  the 
Statute  of  Limitations  fails  as  regards  the  devisees  of  the  real 
estates  by  reason  of  their  payment  of  interest :  see  In  re 
Hollingshead.  (3) 

There  remains  only  the  question  whether  the  devisees  of  the 
real  estate  have  been  discharged  in  equity  though  not  at  law. 

(1)  2  P.  Wilis.  196.  (2)  9  Ex.  604. 

(3)  37  Ch.  D.  651. 
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C.  A.      Edwards  in  his  lifetime  made  no  claim  against  Walters'  execu- 
1896       tors ;  but  there  is  no  evidence  to  shew  that  the  devisees  have 
Edwards    been  prejudiced  by  the  mode  in  which  the  personal  estate  has 
Walters    ^^^^  dealt  with  ;  there  is  no  evidence  that  there  was  any. 
Liiidi^L  J    Moreover,  the  devisees  for  many  years  paid  interest  on  the  200Z., 

  and,  apart  from  the  gift  of  the  note  to  Mrs.  Evans,  there  is  nO' 

ground  for  saying  that  Edwards  so  conducted  himself  as  to 
render  it  inequitable  on  his  part  to  insist  on  payment  of  his 
debt  out  of  the  real  estate  devised  to  those  who  recognised  hi& 
demand.  The  gift  of  the  note  to  Mrs.  Evans  is  unquestionabty 
strong  evidence  of  an  intention  to  forgive  the  debt ;  but  unfor- 
tunately the  note  was  not  indorsed  by  the  payee.  Mrs.  Evans 
could  not,  therefore,  sue  on  it  in  her  own  name,  nor  was  there 
any  consideration  for  the  transaction  :  no  consideration  to  sup- 
port an  agreement  not  to  sue.  There  is,  in  fact,  nothing  except 
an  intention  not  carried  out.  Such  an  incomplete  transaction 
does  not  amount  to  a  gift  of  the  debt  nor  to  an  equitable  release 
of  it.  In  Taylor  v.  Manners  (1)  Turner  L.J.  expressed  a  doubt 
whether  a  gift  by  a  secured  creditor  of  his  security  to  the 
debtor  might  not  amount  even  at  law  to  a  release  of  the  debt, 
if  such  was  the  intention  of  the  creditor  ;  but  I  confess  I  cannot 
adopt  this  suggestion.  Turner  L.J.  came  to  the  conclusion 
that  there  was  an  agreement  to  release,  and  a  consideration  for 
such  agreement.  Knight  Bruce  L.J.  differed.  The  decision, 
therefore,  does  not  really  assist  the  plaintiff.  At  law  exonera- 
tion before  breach  need  not  be  under  seal ;  but  a  release  must  be 
under  seal  except  in  the  cases  provided  by  s.  62  of  the  Bills  of 
Exchange  Act.  A  release  in  equity  is  often  spoken  of  as  some- 
thing easy  to  establish.  But  I  am  not  aware  of  any  circum- 
stances which  amount  to  a  release  in  equity  and  not  at  law 
except  an  agreement  for  valuable  consideration  to  give  a  release 
or  not  to  sue.  Such  an  agreement,  unless  there  is  some  reason 
for  not  enforcing  it,  has  in  equity  the  effect  of  a  release.  Again, 
a  creditor  may  so  conduct  himself  as  to  preclude  himself  from 
obtaining  equitable  relief  and  even  from  enforcing  a  legal 
demand.  This  I  understand  to  have  been  Turner  L.J.'s  mean- 
ing when  he  said  (2)  he  w^as  not  satisfied  that  there  might  not 
(1)  L.  R.  1  Ch.  48.  (2)  L.  R.  1  Ch.  56. 
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be  considerations  which  would  in  this  Court  prevent  a  debt  from 
being  enforced,  although  it  might  be  subsisting  at  law.  But  to 
call  such  conduct  a  release  in  equity  suggests  false  analogies 
and  misleads.  In  this  case  there  is  no  release  or  discharge  at 
law  or  in  equity,  and  no  conduct  on  the  part  of  Mr.  Edwards 
which  precludes  his  representatives  from  obtaining  payment 
from  the  devisees.  An  intention  to  discharge  them  from  their 
Hability  is  established ;  but  that  unfortunately  is  insufficient  to 
afford  them  a  defence  to  the  claim  made  against  them.  A 
Court  of  Equity  cannot  enforce  a  mere  intention  to  give  or  to 
forgive.    The  appeal  must  be  dismissed  with  costs. 


C.  A. 

1896 
Edwards 

V. 

Walters. 

Liudley  L.J. 


Lopes  L.J.  I  will  not  recapitulate  the  facts  which  have 
been  already  stated.  This  note  is  payable  to  a  person  designated 
without  the  addition  of  "  or  order  "  or  bearer,"  and  would  not 
have  been  negotiable  before  the  statute  of  1882.  The  old  law 
therefore,  as  stated  by  Byles  J.  in  his  book  on  Bills,  would  have 
been  inapplicable,  and  the  defendants  would  have  had  no  answer. 
It  was  contended  that  the  statute  of  1882  did  not  apply,  because 
this  note  was  not  a  negotiable  instrument ;  but  this  contention 
cannot  be  maintained.  If  s.  8  of  the  statute,  s.  83  (which  refers 
to  a  note,  and  clearly  covers  a  note  made  payable  to  a  specified 
person),  and  s.  89  are  looked  at,  this  note  is  a  negotiable  instru- 
ment. It  is  therefore  within  the  statute,  and  the  case  appears  to 
me  to  be  entirely  governed  by  s.  62.  Under  s.  62,  for  a  renuncia- 
tion to  be  effectual  the  note  must  be  mature.  A  note  such  as 
this — a  note  payable  on  demand — is  at  maturity  immediately  it 
is  made,  and  therefore  that  portion  of  the  section  is  complied 
with.  The  holder  here,  in  my  opinion,  has  by  parol  absolutely 
and  unconditionally  renounced  his  rights  against  the  acceptor, 
or  in  this  case  the  maker.  But  the  statute  says  that  the 
renunciation  must  be  in  writing  unless  the  bill  or  note  is 
delivered  up  to  the  acceptor,  or  in  this  case  the  maker.  There 
was  no  writing  in  this  case — that  is  perfectly  clear  ;  and  the  bill 
was  not  delivered  up  to  the  acceptor,  or  in  this  case  to  the 
maker.  It  was  delivered  up  to  the  devisees  of  the  maker,  who 
were  no  parties  to  the  note  and  could  not  have  been  sued  on  it. 
I  am  clearly  of  opinion  that  this  is  not  either  within  the  words 
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C.A.  or  the  meaning  of  the  statute.  It  may  be  that  the  word 
1896  "  acceptor  "  or  maker  "  would  include  any  person  liable  on  the 
Edwards  bill  or  note — such,  for  instance,  as  the  personal  representatives 
of  the  acceptor  or  maker ;  but  I  am  quite  clear  that  it  cannot 
include  the  devisees  of  the  maker,  or  make  the  estate  of  the 
testator  liable.  With  regard  to  the  Statute  of  Limitations,  the 
case  is  taken  out  of  that  statute  by  the  payments  made  by  the 
devisees.  There  has  been  no  release  at  law  in  my  opinion,  and 
for  the  reasons  already  given  by  Lindley  L.J.  no  discharge  in 
equity.    The  appeal  must,  therefore,  be  dismissed  with  costs. 


Walters, 
hopes  L.J. 


Kay  L.J.  The  administrator  of  a  man  named  Edwards  has 
brought  this  action  against  the  executors  and  against  the 
devisees  of  real  estate  of  a  person  named  Walters  to  recover  a 
sum  of  200Z.  lent  in  1865  by  Edwards  to  Walters.  Walters 
died  in  1866.  By  his  will  he  charged  his  real  estate  with  pay- 
ment of  his  debts.  His  executors  were  ignorant  of  the  existence 
of  this  debt,  and  have  completely  administered  his  personal 
estate;  but  the  devisees  of  the  real  estate  of  Walters  paid 
interest  upon  the  debt  for  some  years  and  up  to  1889. 

The  defence  is  that  the  debt  has  been  released. 

It  appears  that  Walters  gave  a  promissory  note  to  Edwards 
for  the  amount,  and  that 'in  April  or  June,  1891,  Edwards  gave 
up  to  the  devisees  the  promissory  note  with  the  intention  of 
releasing  the  debt.  The  learned  judge  has  found  this  to  be  the 
fact,  and  there  seems  no  reason  to  doubt  it. 

The  question  is  whether  this  operated  as  an  effectual  release 
at  law  or  in  equity. 

By  the  Bills  of  Exchange  Act,  1882,  s.  62,  "  When  the  holder 
of  a  bill  at  or  after  its  maturity  absolutely  and  unconditionally 
renounces  his  rights  against  the  acceptor  the  bill  is  discharged. 
The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor." 

By  s.  89,  the  provisions  of  the  Act  apply  with  the  necessary 
modifications  to  promissory  notes.  Therefore,  in  s.  62  we  must 
read  in  this  case  "  maker  "  instead  of  "  acceptor."  The  difficulty 
is  to  say  that  this  note  has  been  delivered  up  to  the  maker. 
The  actual  maker,  of  course,  was  Walters,  and  it  was  not 
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delivered  up  to  him ;  but  if  it  had  been  delivered  up  to  his  C.  A. 
executors  after  his  death,  I  should  think  that  would  do,  because  189G 
they  might  have  been  sued  on  the  note  as  standing  in  the  place  Edwards 
of  the  maker.  The  devisees  of  his  real  estate  are  not  in  the 
same  position  as  his  executors  for  this  purpose.  There  is 
nothing  in  the  Act  to  bring  them  within  the  definition  of  makers 
of  the  note.  They  might  be  joined  with  the  executors  in  an 
action  to  make  the  real  estate  which  they  took  under  the  will 
of  the  maker  of  the  note  liable  for  its  payment,  as  has  been  done 
in  this  case.  Payment  on  account  by  them  would  keep  this 
right  against  the  real  estate  alive,  as  was  determined  in  the 
case  of  Boddam  v.  Morley  (1)  and  in  In  re  Hollingsliead.  (2) 
But  these  considerations  do  not  authorize  the  Court  to  say  that 
the  devisees  of  the  real  estate  of  the  maker  are  themselves 
makers  within  the  meaning  of  s.  62  of  this  statute,  or  that  they 
stand  in  the  position  of  the  deceased  maker,  as  his  executors 
may  be  said  to  do. 

Before  the  statute,  the  liability  of  any  party  to  the  note 
might  be  discharged  by  an  express  renunciation  without  writing 
and  vdthout  consideration.  This  was  by  the  law  merchant : 
Foster  v.  Dawher  (3)  ;  but  it  only  applied  to  those  who  were 
parties  to  the  note.  The  statute  has  altered  this  by  requiring 
the  renunciation  to  be  in  v^riting.  I  have  no  doubt  that,  if  the 
renunciation  was  made  as  required  by  the  Act,  the  debt  would 
be  completely  discharged,  and  no  action  could  be  maintained  on 
the  note  or  to  recover  the  loan. 

It  is  argued  that  the  case  does  not  come  within  the  Act  at 
all ;  that  the  renunciation  contemplated  by  the  Act  is  only 
against  the  maker ;  and  if  these  defendants  are  not  makers,  the 
matter  may  be  treated  as  outside  the  statute,  and  that  the  loan 
has  been  effectually  released  as  far  as  they  were  concerned. 
The  only  authority  cited  for  this  was  a  case  of  Taylor  v. 
Manners  (4),  where  Turner  L.J.  intimated  rather  doubtfully  an 
opinion  that  the  giving  up  of  a  policy  of  insurance  which  was 
the  security  for  a  debt  might  operate  as  a  total  release  of  the 
debt.    Knight  Bruce  L.J.  dissented.    I  do  not  see  how  this 

.     (1)  1  De  G.  &  J.  1.  (3)  6  Ex.  839. 

(2)  37  Ch.  D.  651.  (4)  L.  E.  1  Ch.  48. 
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0.  A.      could  be  a  release  in  equity  unless  there  was  a  valuable  con- 
1896       sideration  for  the  release,  and  no  case  has  been  cited  in  which 
Edwards    such  a  transaction  has  been  held  to  be  a  release  at  law. 

Then  it  was  said  that  no  one  could  sue  for  the  debt  in  this 
case  unless  he  was  in  a  position  to  hand  over  the  note  to  the 
defendants ;  and  that  would  undoubtedly  be  so  if  there  was  any 
chance  of  the  defendants  being  exposed  to  the  risk  of  being  sued 
upon  the  note  by  the  holder.  But  no  such  danger  can  possibly 
arise,  because  the  note  is  in  the  defendants'  own  hands. 

With  every  desire  to  assist  the  defendants  in  a  case  in  which 
it  seems  clear  that  the  payee  of  the  note  intended  to  release  all 
claim  against  them,  I  feel  bound  to  hold  that  he  has  not  carried 
out  that  intention  effectually.  He  might  have  made  the  re- 
nunciation in  writing — in  which  case  I  incline  to  think  it  would 
have  been  sufficient.  He  has  not  done  this.  He  has  made  an 
attempt  to  give  up  the  claim,  which,  being  without  consideration 
and  not  complying  with  the  statute,  in  my  opinion  has  not 
discharged  the  real  estate  devised  to  these  defendants  from 
liability. 

Solicitors  :  Minshall,  Parry- Jones  d-  Co.,  for  Smith  d  Davies, 
Aherystwith ;  Bobbins,  Billing  d-  Co.,  for  C.  Owen^  Pwllheli. 

H.  C.  J. 
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In  re  HANCOCK.  .  C.A. 

MALCOLM  V.  BUEFOKD-HANCOCK. 

[1895    H.    3751.]  KEKEWICH 

J. 


Fower — Exercise — Poiver  to  Husband  hy  Deed  or  Will  to  Appoint  Income  to      j^^i^  13 
"Ais  Wife'' — Appointment  ly  Husland  to  his  then  Wife — Subsequent 
Appointment  in  favour  of  his  Second  Wife. 


By  a  post-nuptial  settlement  power  was  given  to  a  husband  by  deed  or 
deeds  to  appoint  a  fund,  after  the  determination  of  his  own  interest  therein, 
amongst  his  children,  subject  to  a  j^roviso  empowering  him  by  deed  or 
will  to  appoint  one-fourth  of  the  income  to  "  his  wife  "  for  her  life.  The 
husband  in  exercise  of  these  powers  by  deed  irrevocably  appointed  one- 
fourth  of  the  income  in  favour  of  his  then  wife  for  her  life,  and,  "  subject 
and  without  prejudice  to  the  trust "  in  her  favour  "  thereinbefore  limited, 
if  the  same  should  take  effect,"  he  appointed  the  fund  amongst  his  two 
daughters  (who  were  adults)  and  his  one  son  (who  was  under  age)  in  equal 
thirds,  reserving,  as  to  his  son,  a  power  of  revocation  which  he  subsequently 
exercised  by  irrevocably  appointing  one-third  of  the  fund  to  such  son 
absolutely.  The  then  wife  afterwards  died ;  the  husband  married  again  ; 
and  on  his  second  marriage  he  purported  by  deed  irrevocably  to  appoint 
one-fourth  of  the  income  of  the  fund  to  his  second  wife  during  her  life  : — 

Held,  by  the  Court  of  Appeal  (affirming  the  decision  of  Kekewich  J.), 
that  the  appointment  of  income  in  favour  of  the  second  wife  was 
ineffectual. 

Appeal  from  Kekewich  J. 

By  an  indenture  of  settlement  dated  March  13, 1872,  a  moiety 
of  28,000Z.  3Z.  per  cent.  Consols,  together  with  other  property, 
was  vested  in  trustees  upon  trust  to  invest  as  therein  mentioned, 
and  to  pay  the  income  to  Sir  Henry  J.  B.  Burford-Hancock 
until  he  should  die  or  be  outlawed  or  declared  bankrupt,  or 
should  assign,  charge,  or  incumber,  or  attempt,  or  affect  to 
assign,  charge,  or  incumber  the  said  annual  income,  or  some 
part  thereof,  or  should  do  or  suffer  something  whereby  the  same 
or  some  part  thereof  might,  if  belonging  absolutely  to  him, 
become  vested  in  or  payable  to  some  other  person  or  persons, 
a,nd  after  the  determination  of  the  trust  thereinbefore  declared 
in  favour  of  Sir  Henry  Hancock,  upon  trust  for  all  or  such  one 
or  more  exclusively  of  the  other  or  others  of  his  children  at  such 
age  or  time,  or  respective  ages  or  times,  if  more  than  one,  in 
such  shares,  and  with  such  future,  or  executory,  or  other  trusts 
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for  the  benefit  of  the  said  children,  or  some  or  one  of  them,  and 
upon  such  conditions,  with  such  restrictions  and  in  such  manner 
in  all  respects  as  Sir  Henry  Hancock  should  by  any  deed  or 
deeds,  with  or  without  power  of  revocation  and  new  appoint- 
ment, appoint ;  and  after  usual  provisions  in  default  of  appoint- 
ment, and  advancement,  maintenance,  and  accumulation  clauses, 
the  settlement  contained  a  proviso  that  it  should  be  lawful  for 
Sir  Henry  Hancock  by  deed,  or  by  will  or  codicil,  to  appoint 
that  after  his  own  death  or  the  determination  of  the  trust  there- 
inbefore declared  in  his  favour,  one-fourth  part  of  the  annual 
income  should  be  paid  to  his  wife  "  for  her  life,  or  for  any  less 
period,  and  upon  such  conditions  and  with  such  restrictions  as 
he  should  think  fit.  At  the  date  of  this  settlement  Sir  Henry 
Hancock  was  married  to  his  first  wife. 

By  a  deed-poll,  dated  January  26,  1885,  Sir  Henry  Hancock, 
in  exercise  of  the  powers  given  to  him  by  the  indenture  of  1872, 
absolutely  and  irrevocably  appointed  that,  subject  and  without 
prejudice  to  and  from  and  after  the  determination  of  the  trust 
by  that  indenture  declared  in  his  favour  in  the  income  of  the 
trust  premises,  if  at  the  determination  of  the  last-mentioned 
trust  the  then  Lady  Hancock  should  be  living,  there  should 
be  paid  to  her  during  the  remainder  of  her  life  one  equal  fourth 
part  of  the  income  arising  from  the  trust  premises ;  and  in 
exercise  of  the  powers  given  to  him  by  the  same  indenture,  and 
of  all  other  powers  (if  any)  enabling  him,  he  thereby  appointed 
that,  "  subject  and  without  prejudice  to,  and  from  and  after  the 
determination  of  the  said  trust  by  the  said  indenture  declared  " 
in  his  favour  in  the  income  of  the  trust  premises,  "  and  subject 
also  and  without  prejudice  to  the  trust  in  favour  of  "  the  then 
Lady  Hancock  "  thereinbefore  limited  and  declared  (if  the  same 
should  take  effect),"  the  trust  premises  should  be  held  in  trust 
for  his  two  daughters  and  one  son  in  equal  thirds  ;  but  as  to  the 
son's  share,  it  was  declared  that  it  should  be  lawful  for  Sir 
Henry  Hancock  at  any  time  or  times,  by  deed  or  by  will  or 
codicil,  wholly  or  partially  to  revoke  the  appointment  therein- 
before expressed  to  be  thereby  made  in  favour  of  the  son. 

At  the  date  of  this  deed-poll  Sir  Henry  Hancock  had  three 
children  living,  namely,  two  daughters  and  a  son.     The  two 
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daughters  had  attained  the  age  of  twenty-one,  but  the  son  was 
under  that  age. 

By  deed-poll  dated  December  27,  1892,  Sir  Henry  Hancock 
revoked  the  appointment  of  the  one-third  share  appointed  by  the 
deed  of  1885  in  favour  of  his  son,  and  in  lieu  thereof,  he  thereby, 
imder,  or  by  virtue  of  the  powers  given  him  by  the  indenture  of 
1872,  absolutely  and  irrevocably  appointed,  but  subject  and 
without  prejudice  to  his  life  interest  and  the  life  interest  of  the 
then  Lady  Hancock  in  one-fourth  of  the  income  of  the  trust 
funds  in  the  indenture  of  1885  mentioned,  that  the  trustees 
or  trustee  should  stand  possessed  of  the  same  one  equal  third 
part  in  trust  for  his  son  absolutely. 

The  first  Lady  Hancock  died  on  December  25,  1893. 

In  March,  1895,  Sir  Henry  Hancock  was  married  to  his 
second  vdfe,  the  present  Lady  Hancock,  and  on  the  occasion  of 
that  marriage,  by  a  deed-poll  dated  March  23, 1895,  and  expressed 
to  be  supplemental  to  the  deed-poll  of  January  26,  1885,  he 
purported,  in  exercise  of  the  power  given  to  him  by  the  inden- 
ture of  1872,  to  absolutely  and  irrevocably  appoint  that  after  the 
solemnization  of  the  marriage,  and  subject  to  the  trust  by  the 
indenture  of  1872  declared  in  his  favour,  one  equal  fourth  part 
of  the  income  arising  under  that  indenture  should  be  paid  to 
the  second  Lady  Hancock  during  her  life. 

Sir  Henry  Hancock  died  on  October  23,  1895. 

This  was  an  originating  summons  taken  out  by  the  existing 
trustees  of  the  settlement  of  1872,  as  plaintiffs,  against  the  present 
Lady  Hancock  and  the  persons  beneficially  interested  under  the 
appointment  of  1885  as  defendants,  asking,  inter  alia,  for  the 
determination  by  the  Court  of  the  question  whether  or  not  the 
deed  in  favour  of  the  defendant,  the  present  Lady  Hancock, 
made  on  March  23,  1895,  was  a  valid  appointment  of  the  one- 
fourth  part  of  the  income,  and  ought  to  be  given  effect  to  by 
the  plaintiffs  as  trustees. 

The  summons  was  heard  before  Kekewich  J.  on  February  13, 
1896. 
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C.  E,  E,  Jenkins y  for  the  plaintiffs,  the  trustees  of  the  settle- 
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Austen-Cartmell,  for  the  present  Lady  Hancock.  The  appoint- 
ment in  favour  of  Lady  Hancock  by  the  deed  of  1895  is  good, 
notwithstanding  the  previous  appointment  by  the  deed  of  1885 
in  favour  of  the  late  Lady  Hancock  and  her  children.  The 
power  given  by  the  settlement  of  1872  to  appoint  income  to  a 
wife  is  a  power  overriding  the  interests  of  the  children  under 
the  settlement,  and  there  was  nothing  in  the  deed  of  1885 
amounting,  either  expressly  or  by  implication,  to  a  release  of 
the  power  under  s.  52  of  the  Conveyancing  Act,  1881,  or  other- 
wise. Consequently,  after  the  execution  of  that  deed  Sir  Henry 
Hancock  still  retained  power  to  interpose,  before  the  interests 
of  the  children,  a  limitation  of  one-fourth  of  the  income  in 
favour  of  any  future  wife.  There  is  no  authority  directly  in 
point ;  but  the  powers  conferred  by  the  settlement  of  1872  are 
closely  akin  to  the  powers  of  jointuring  and  charging  portions 
usually  inserted  in  settlements  of  real  estate,  and  it  has  always 
been  held  that  a  power  of  jointuring  overrides  a  power  to  charge 
portions :  Sugden  on  Powers,  8th  ed.  pp.  484,  490. 

[Kekewich  J.  That  is  settled  law ;  but  other  considerations 
apply  to  powers  of  that  kind,  which  operate  to  create  charges 
upon  settled  land.] 

The  appointments  to  the  children  by  the  deed  of  1885  were 
substantially  in  the  nature  of  portions  by  a  division  of  the  settled 
fund  among  them  in  a  particular  way.  The  words  "  subject 
and  without  prejudice  to  the  trust  in  favour  of  "  the  first  Lady 
Hancock  are  merely  descriptive  of  the  effect  of  the  appointment. 
Having  made  the  previous  appointment,  Sir  Henry  could  not 
appoint  to  the  children  in  any  other  way. 

For  purposes  of  construction,  the  several  appointments  ought 
to  be  read  into  the  settlement  of  1872  ;  and  if  the  appointment 
of  1895  is  so  read  it  must,  operating  as  it  does  under  an  over- 
riding power,  take  effect  in  priority  to  the  interests  of  the 
children.  Supposing  there  had  been  no  wife  living  when  the 
appointment  of  1885  was  made,  and  it  had  simply  been  to 
the  children,  subject  to  their  father's  interest,  it  can  hardly  be 
doubted  that  the  appointment  of  1895,  under  the  independent 
and  overriding  power,  would  have  been  effectual. 

Benshaw,  Q.C.,  and  high  Joyce,  for  the  persons  interested 
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under  the  appointment  of  1885.  By  the  appointment  of  1885 
Sir  Henry  Hancock  precluded  himself  from  further  exercising 
the  power  to  appoint  income  in  favour  of  a  wife  in  the  same 
way  as  by  the  irrevocable  appointments  in  favour  of  his  children 
he  precluded  himself  from  further  exercising  the  power  to  appoint 
capital.  We  do  not  contend  that  the  power  to  appoint  income 
was  released  ;  we  should  say  rather  that  it  was  extinguished. 
The  terms  of  the  appointment  of  1885  are  express.  The 
appointment  to  the  children  is  made  subject,  and  subject  only, 
to  the  interests  of  their  father  and  mother.  There  is  no  reserva- 
tion of  any  power  in  the  future,  though  it  would  have  been  per- 
fectly easy  to  have  said  that  the  appointment  was  to  be  subject 
to  any  exercise  of  the  power  in  favour  of  a  future  wife.  Under 
the  appointment  to  the  children,  according  to  the  plain  terms 
of  the  deed  of  1885,  it  was  competent  for  them  to  deal  with 
their  shares  in  any  way  they  pleased,  subject  only  to  the 
interests  of  their  parents.  The  general  principle  which  the 
Court  ought  to  apply  is  that  "  it  is  not  permitted  to  a  man  to 
defeat  his  own  grant "  :  see  Farwell  on  Powers,  2nd  ed.  pp.  15, 
16,  quoting  the  language  of  Sir  John  Leach  in  West  v.  Ber- 
ney  (1),  and  referring  to  Smith  v.  Death  (2)  ;  King  v.  Melling  (3) ; 
Coffin  V.  Cooper  (4) ;  Bickley  v.  Guest.  (5)  If  the  donee  of  a 
general  power  of  appointment  and  of  a  special  power  to  appoint 
to  children  makes  an  appointment  under  the  special  power,  he 
cannot  afterwards  exercise  the  general  power,  and  so  destroy 
his  own  appointment.  The  authorities  as  to  the  law  of  real 
property  have  no  application.  This  is  not  a  case  of  portions  or 
of  successive  limitations,  but  merely  of  the  exercise  of  powers 
under  an  ordinary  settlement  providing  for  division  of  personal 
property.  The  power  to  appoint  income  to  a  wife  does  not 
override  the  power  to  appoint  capital  to  children.  The  two 
powers  are  concurrent,  and  the  appointments  made  under  them 
confer  present  interests  at  the  same  moment,  namely,  the  death 
of  Sir  Henry  Hancock. 
Austen-Cartmell ,  in  reply,  referred  to  Isaac  v.  Hughes.  (6) 
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Kekewich  J.,  after  dealing  with  other  questions,  and  stating 
that,  in  his  opinion,  the  power  to  appoint  income  in  favour  of  a 
wife  extended  to  a  future  wife,  continued  as  follows  : — 

There  remains  a  much  more  difficult  question  arising  under 
the  deed  of  appointment  of  January  26, 1885.  At  that  time  the 
first  Lady  Hancock  was  living,  and  Sir  Henry  Hancock  had 
three  children  by  her.  By  the  deed  he  exercised  both  of  the 
powers  conferred  by  the  settlement  of  March  13,  1872,  by 
appointing,  subject  to  his  own  interest,  one-fourth  of  the  income 
to  the  first  Lady  Hancock  for  her  life,  and  then  proceeding  to 
appoint  the  fund  amongst  the  children.  As  regards  one  of  the 
children,  he  reserved  a  power  of  revocation  ;  but  by  a  subse- 
quent deed  that  appointment  was  made  irrevocable,  and  I  may, 
therefore,  treat  the  appointment  of  1885  as  being  irrevocable  as 
regards  all  the  children.  [His  Lordship  then  referred  to  the 
terms  of  the  deed  of  1885,  as  above  set  out,  and  to  the  subse- 
quent appointment  in  favour  of  the  second  Lady  Hancock,  and 
continued  as  follows  : — ] 

The  question,  then,  is  whether  the  appointment  to  the  second 
Lady  Hancock  is  effectual ;  and  the  argument  on  her  behalf  is 
that  the  power  given  by  the  settlement  to  appoint  a  share  of 
income  to  a  wife  overrides  the  power  thereby  given  to  appoint 
in  favour  of  children,  and  that,  for  purposes  of  construction,  the 
appointments  made  in  exercise  of  these  powers  ought  to  be 
read  into  the  settlement  of  1872  ;  and  it  is  accordingly  con- 
tended that  under  the  deed  of  1885  the  children  must  be  held 
to  have  taken  subject  to  the  future  exercise  of  the  overriding 
power,  and,  therefore,  in  the  events  which  have  happened, 
subject  to  the  appointment  made  by  the  deed  of  1895.  In 
support  of  that  argument  reference  is  made  to  the  law  of  real 
property  as  regards  powers  of  jointuring  and  charging  portions, 
which,  as  Mr.  Cartmell  correctly  said,  are  somewhat  akin  to  the 
powers  conferred  by  the  settlement  of  1872.  I  do  not,  how- 
ever, think  that  it  would  be  right  to  decide  this  case  upon  any 
analogy  of  that  kind,  because  it  seems  to  me  that  there  is 
another  principle  which  I  ought  to  apply.  Nothing  would  have 
been  easier  than  for  the  appointor  by  the  deed  of  1885  to  have 
saved,  by  express  words,  his  right  to  exercise  the  power  of 
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appointing  income  in  favour  of  an  after-taken  wife.  By  the 
deed  of  1885  he  makes  an  express  appointment  in  favour  of  the 
iii'st  Lady  Hancock,  and  he  makes  an  appointment  in  favour  of 
his  children  subject  to  that  express  appointment.  It  is  true  he 
does  not  expressly  say  that  it  is  to  be  subject  only  to  that ;  but 
he  does  not  specify  anything  else  to  which  it  is  to  be  subject. 
It  is  said  that  there  is  nothing  in  the  deed  of  1885  which 
amounts  to  a  release,  express  or  implied,  by  Sir  Henry  Hancock 
of  his  power  to  appoint  income  to  a  future  wife.  I  do  not  think 
that  is  the  right  way  of  putting  the  point,  and  it  is  not  in  fact 
so  put  on  behalf  of  the  children  ;  but  what  is  said  is  that  I 
ought  to  apply  the  principle  that  a  man  cannot  be  allowed  to 
derogate  from  his  own  grant.  That  principle  is  as  applicable 
to  an  appointment  as  to  any  other  form  of  grant,  and  the  appli- 
cation of  it  is  illustrated  by  the  cases  which  have  been  referred 
to  by  Mr.  Eenshaw.  It  is  true  that  the  deed  of  appointment 
of  1885  was,  as  has  been  said  by  Mr.  Cartmell,  merely  a  division 
of  the  fund  among  the  children;  but  it  was  an  irrevocable 
division  among  them  for  their  benefit  in  a  particular  way,  and 
according  to  the  plain  terms  of  the  deed  there  was  nothing  to 
prevent  them  from  mortgaging,  charging,  settHng,  or  otherwise 
dealing  as  they  thought  fit  with  their  shares  in  the  capital  fund, 
subject  only  to  the  prior  interests  of  their  father  and  mother. 
It  seems  to  me  that  I  should  be  departing  from  the  principle  to 
which  I  have  referred  if  I  held  that  it  was  competent  to  Sir 
Henry  Hancock,  after  having  made  that  disposition  in  favour  of 
his  children,  subject  only  to  the  limitations  specified  by  him, 
afterwards  to  interpose  a  limitation  in  priority  to  their  interests 
so  as  to  postpone  them  by  reason  of  a  subsequent  event.  On 
those  grounds  I  think  that  the  claim  of  the  present  Lady 
Hancock  fails,  and  that  there  must  be  a  declaration  that  the 
appointment  of  1895  was  ineffectual. 

C.  C.  M.  D. 
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The  second  Lady  Hancock  appealed, 
for  hearing  on  May  2,  1896. 


The  appeal  came  on 


Farwelly  Q.C.y  and  Austen-Cartmell ,  for  the  appellant.  The 
power  given  to  Sir  Henry  Hancock  by  the  proviso  in  the 
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settlement  of  1872  was  a  power  by  deed  or  will  to  appoint  j 
certain  income  to  his  wife  "  during  her  life.  There  is  nothing 
whatever  to  shew  any  intention  to  confine  the  exercise  of  this 
power  to  an  appointment  in  favour  of  the  lady  who  was  then  ; 
his  wife,  and  the  power,  the  exercise  of  which  can  only  take  I 
effect  after  his  own  death  or  the  determination  of  the  trust  in  j 
his  own  favour,  should  be  construed  to  include  as  its  object  I 

any  wife  "  that  Sir  Henry  might  have.  Thus  the  ineffectual  | 
exercise  of  the  power  by  the  first  appointment  did  not  exhaust 
it,  and  the  appointment  in  favour  of  the  second  Lady  Hancock  | 
is  good.  A  power  of  appointing  a  life  interest  to  a  wife  like  I 
this  is  on  all-fours  with  a  power  of  jointuring,  and,  notwith-  | 
standing  an  irrevocable  appointment  of  a  portion  to  a  child,  | 
powers  of  sale  and  leasing  can  be  exercised,  and  so  can  powers  ' 
of  jointuring  which  are  to  be  preferred  to  all  other  powers.  ! 

[They  cited  Co.  Litt.  272  (Butler's  note) ;  Sudgen  on  Powers,  ! 
8th  ed.  489;  Sanders  on  Uses,  5th  ed.  175,  176;  Hervey  v.  [ 
Hervey  (1) ;  Zouch  v.  Woolston  (2) ;  Beynolds  v.  Meyrick  (3) ;  i 
Mosley  v.  Mosley  (4) ;  and  Maulthy  v.  Maulthy  {^),  and  distin-  | 
guished  In  re  Parrott  (6)  ;  Smith  v.  Death.  (7)]  j 

In  other  respects  their  arguments  were  similar  to  those  | 
addressed  on  behalf  of  the  appellant  to  the  Court  below.  ; 

BenshaiD,  Q.C.,  and  Ingle  Joyce,  for  the  respondents,  were  not  | 
called  upon. 

C.  E.  E.  Jenkins,  for  the  trustees  of  the  settlement. 

I" 

I 

LiNDLEY  L.J.  The  case  is  one  which  admits  of  argument,  \ 
and  has  been  argued,  and  exceedingly  well  argued,  by  Mr.  \ 
Farwell  and  Mr.  Cartmell ;  but,  after  all,  there  is  such  a  thing  as  I 
common  sense  in  the  construction  of  a  power,  and  it  strikes  me  j 
that  common  sense  will  enable  us  to  see  our  way  on  the  present  j 
occasion.  The  case  stands  thus.  [His  Lordship  then  stated  | 
the  indenture  of  settlement  of  March  13, 1872,  and  continued  : — ]  j 

The  subject-matter  of  that  settlement  was  money.    At  the 

i 

(1)  1  Atk.  561,  567.  (4)  5  Ves.  248.  | 


(2)  2  Burr.  1136. 

(3)  1  Eden,  48. 


(5)  2  Ir.  Ch.  Kep.  32, 

(6)  33  Ch."D.'  274. 


(7)  5  Madd.  371. 
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date  of  it  Sir  H.  J.  Burford-Hancock  was  married  to  his  first 
wife,  and  had  certain  children  ;  but  the  children  in  favour  of 
whom  he  had  the  power  of  appointment  were  not  necessarily 
his  children  by  his  then  wife ;  and  if  she  had  died  and  he  had 
married  again,  I  do  not  doubt  that  the  power  of  appointment 
would  have  been  exercisable  in  favour  of  any  of  his  children. 

Now  the  first  question  which  arises  is,  what  is  the  meaning 
of  the  proviso  that  it  shall  be  lawful  for  Sir  Henry  Hancock  by 
deed,  will,  or  codicil  to  appoint  that  after  his  own  death  or 
determination  of  the  trust  in  his  favour  one-fourth  part  of  the 
annual  income  shall  be  paid  to  "  his  wife  "  ?  Does  that  extend 
to  any  wife  that  he  might  have,  or  is  it  confined  to  the  one 
which  he  then  had  ?  It  is  most  important  to  observe  that  this 
is  not  only  a  power  to  appoint  by  will  to  his  widow.  It  is  a 
power  to  appoint  by  deed  or  will  to  his  wife,  the  events  con- 
templated being  not  only  that  of  his  death,  but  another  event, 
that  is,  his  bankruptcy  or  attempt  to  dispose  of  his  property — in 
which  case  his  power  to  appoint  to  his  wife  takes  effect.  This 
has  been  likened  to  a  power  to  jointure  ;  but  a  power  to  jointure 
is  different,  because  it  applies  to  a  widow — and  this  is  something 
more.  I  think  by  wife  is  meant  his  then  wife.  I  feel  that  very 
strongly  ;  but  it  is  possible  by  the  exercise  of  a  certain  amount 
of  ingenuity  to  throw  a  doubt  on  that,  not  in  the  events  which 
have  happened,  but  in  events  which  might  possibly  happen. 
Therefore  I  go  on  and  assume  that  the  clause  means  something 
more  than  I  think  it  does,  and  that  under  it,  in  some  con- 
ceivable circumstances,  another  wife  might  take. 

We  will  go  on  and  see  what  has  been  done.  On  January  26, 
1885,  a  deed  of  appointment  was  executed  by  Sir  Henry  by 
which,  after  referring  to  the  settlement  of  1872  and  saying  that 
he  is  desirous  of  making  such  appointment  as  thereinafter 
mentioned,  he  absolutely  and  irrevocably  appointed  that,  subject 
and  without  prejudice  to,  and  from  and  after  the  determination 
of,  the  trust  by  the  said  indenture  of  settlement  declared  in  his 
favour  in  the  income  of  the  trust  fund,  if  at  the  determination 
of  the  last-mentioned  trust  his  wife  Hannah,  Lady  Hancock, 
should  be  then  living,  there  should  be  paid  to  her  during  the 
remainder  of  her  life  one  equal  fourth  part  of  the  income  of 
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the  fund.    That  is  to  say,  he  irrevocably  appoints  to  his  then 
wife  and  makes  a  provision  for  her  for  life.     Then  comes 
another  v^itnessing  part,  which  is  an  appointment  subject 
and  without  prejudice  to  and  from  and  after  the  determination 
of  the  said  trust  by  the  said  indenture  declared  "  in  his  favour 
in  the  income  of  the  trust  fund,  and  "  subject  also  and  without 
prejudice  to  the  trust  in  favour  of  "  his  said  wife  under  the 
appointment  which  he  had  just  made  to  his  children.    There  is 
not  a  word  there  as  to  any  reservation  of  any  power  on  his  part 
to  appoint  to  any  after-taken  wife.     There  is  no  reason  to 
suppose  that  he  thought  of  such  a  thing ;  and  accordingly  the 
deed  ends  there,  except  as  to  the  reservation  of  a  power  to  revoke 
the  share  of  one  of  the  children.    This,  then,  is  an  absolute 
appointment  in  1885  to  his  then  wife  and  his  children  in  the 
manner  I  have  mentioned.    Now,  what  is  the  effect  of  that  ? 
Could  he  after  that,  without  having  signified  any  intention 
whatever  of  altering  that  disposition,  make  another  appointment 
to  another  wife,  substituting,  so  far  as  his  existing  children  are 
concerned,  a  young  life  in  front  of  them  instead  of  the  life  of 
their  own  mother  ?   The  effect  would  be  very  startling  as  far  as 
they  are  concerned.     They  might  naturally  think  that  they 
were  provided  for  subject  only  to  the  life  interests  of  their  father 
and  mother,  whereas,  if  it  was  competent  for  their  father  in  the 
event  of  the  death  of  their  mother  to  make  a  provision  for 
another  wife  who  might  be  a  very  young  woman,  their  position 
would  be  an  entirely  different  one. 

Now,  Hannah,  Lady  Hancock,  died  in  1893,  and  in  March,. 
1895,  Sir  Henry  Hancock  married  again,  and  made  an  appoint- 
ment in  favour  of  his  second  wife.  That  was  done  by  a  deed 
which  was  expressed  to  be  supplemental  to  the  two  deeds-poll 
of  January  26,  1885,  and  December  27,  1892. 

Now  comes  the  question  :  Assuming,  as  I  do  for  the  present 
purpose,  that  the  word  "wife"  in  the  original  settlement  of 
1872  was  not  confined  to  the  then  Lady  Hancock,  as  I  have 
said  I  think  it  is,  was  it  competent  for  Sir  Henry  Hancock  to 
make  this  last  appointment?  This  is  said  not  to  be  to  the 
prejudice  of  the  children,  and  it  is  very  ingeniously  argued 
that  it  is  an  elementary  principle  of  conveyancing  law  as 
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applied  to  powers  to  read  the  instrument  which  exercises  the 
power  into  the  instrument  which  created  it,  and  that  if  the 
appointment  of  January,  1885,  is  read  into  the  settlement  of 
March,  1872,  it  will  be  seen  that  the  proviso  in  favour  of  the 
wife  is  consistent  with  what  has  been  done  by  the  donee  of  the 
power.  But  it  appears  to  me,  I  confess,  that  what  we  are 
really  asked  to  do  is  to  construe  the  two  deeds  without  regard 
to  the  manifest  intention  of  the  appointor  in  executing  the 
deed  of  January,  1885.  That  is  where  the  formidable  difficulty 
appears  to  arise.  We  are  asked  to  do  that  which  was  never 
dreamt  of  by  anybody,  and  to  treat  with  gross  injustice  the 
children  who  have,  of  course,  acted  on  the  faith  that  they  had 
been  provided  for  by  the  appointment  of  January,  1885.  I 
dare  say  that  Lady  Hancock  may  be  disappointed,  and  that  she 
has  been  led  to  suppose  that  the  appointment  in  her  favour  was 
good ;  but  if  you  look  at  the  matter  all  round,  it  is  inconsistent 
with  the  intention  of  the  appointor  to  read  these  deeds  in  such 
a  manner  as  to  uphold  the  second,  and  I  do  not  think  that  any 
technical  law  would  bind  us  to  do  it.  If  a  technical  answer  to 
the  argument  I  am  considering  is  wanted  it  is  to  be  found  in 
the  doctrine  laid  down  in  Mr.  Farwell's  book  on  Powers,  2nd  Ed., 
p.  15  :  "  All  powers,  other  than  powers  coupled  with  a  trust  or 
duty,  may  be  suspended  or  destroyed,  either  wholly  or  in  part, 
by  the  donees  thereof."  And  at  page  16  he  says  that,  The 
rule  applies  to  limited  powers,  e.g.,  powers  in  favour  of  a  wife 
or  children  "  ;  and  to  powers  exercisable  by  deed  or  will.  Then 
he  says  that  any  dealing  with  the  estate  inconsistent  with 
exercise  of  the  power  must  put  an  end  to  it. 

Now  what  was  done  in  January,  1885,  was  inconsistent  with 
any  intention  on  the  part  of  the  appointor,  and  with  good  faith, 
to  appoint  to  anybody  else  other  than  those  for  whom  he  was 
then  providing.  He  was  not  doing  a  dishonest  thing,  but  an 
honest  thing,  and  never  dreamt  of  altering  his  mind.  He 
exercised  his  power  and  exhausted  it,  and  intended  to  do  so. 
The  appeal  must  be  dismissed  with  costs. 
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Lopes  L.J.  After  the  very  able  argument  I  have  listened  to 
perhaps  it  is  presumptuous  in  me  to  say  that  I  have  no  doubt 
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of  the  way  in  which  this  case  should  be  decided.  But  why 
should  we  not  give  effect  to  the  words  according  to  their  ordinary 
and  true  meaning,  notwithstanding  that  they  may  be  contained 
in  a  deed  or  a  power  of  appointment  ?  I  have  often  thought 
that  Courts  of  Equity,  pace  my  learned  brothers  Lindley  and 
Kay,  are  disposed  to  refine  more  than  necessary,  and  that  they 
have  sometimes  overlooked  the  ordinary  common  sense  and 
meaning  of  words  when  they  occur  in  deeds.  Now,  to  take 
the  deeds  which  are  before  us  in  this  case.  I  will  refer  to 
them  at  some  length,  because  I  entertain  a  strong  view  upon 
the  question.  [His  Lordship  then  stated  the  facts  of  the  case, 
and  continued  : — ] 

The  question  is  whether  the  appointment  in  favour  of  Sir 
Henry's  second  wife  was  valid  or  not — whether  the  power  of 
appointing  in  favour  of  Sir  Henry's  wife  was  strictly  in  favour 
of  his  then  wife  ;  in  other  words,  whether  it  was  not  so  restricted 
as  to  be  exhausted  by  the  appointment  in  favour  of  Sir  Henry's 
first  wife.  It  is  said  that  the  power  of  appointment  to  his 
wife  included  any  wife.  Now,  the  Court  is  entitled  to  regard 
the  state  of  things  existing  at  the  time  of  the  execution  of  the 
deed.  Sir  Henry  was  then  married,  and  in  my  judgment  the 
wife  contemplated  and  intended  was  the  existing  wife,  and  none 
other.  If  not,  it  would  include  any  number  of  wives,  the 
interest  of  the  children  would  be  indefinitely  postponed,  and  it 
would  be  only  competent  for  them  to  deal  with  their  vested 
interest  subject  to  contingencies  the  extent  of  which  could  not 
be  calculated.  If  Sir  Henry  exercised  the  power  of  appoint- 
ment in  favour  of  the  first  wife,  speaking  for  myself  I  should 
have  thought  it  was  so  in  favour  of  that  wife  that  he  could  not 
have  exercised  it  in  favour  of  any  other.  It  is  a  question  of 
construction,  and  I  can  only  thus  construe  the  power.  To  hold 
it  could  be  exercised  toties  quoties  would  be  most  unjust  to  the 
children,  and  I  cannot  find  anything  in  the  deed  to  justify  it. 
The  appointment  to  the  children  and  wife  are  made  at  the  same 
time,  and  I  observe  that  Sir  Henry  Hancock  never  intended  to 
reserve  to  himself  a  power  to  defeat  a  grant  made  to  his 
children.  But  assuming  that  I  am  wrong  in  that  construction 
of  the  deed,  I  think  he  has  exercised  the  power  in  favour  of  the 
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first  wife,  and,  in  my  judgment,  the  power  is  thereby  exhausted, 
and  the  appeal  should  be  dismissed. 

Kay  L.J.  The  deed  of  March  13,  1872,  seems  to  have  been 
a  post-nuptial  settlement ;  by  it  certain  funds,  consisting  of 
28,000/.  Consols,  were  settled  upon  certain  trusts,  and  the  deed 
contained,  besides  the  power  of  appointment  in  favour  of  the 
children  of  Sir  Henry  Hancock,  the  settlor,  a  power  by  way  of 
proviso  of  appointing  by  deed  or  will,  after  his  own  death  or 
the  determination  of  the  trusts  thereinbefore  declared  in  his 
favour,  one-fourth  part  of  the  annual  income  to  his  wife  for  life. 
Now  at  the  time  of  this  deed  he  was  married  and  had  a  wife, 
and  the  first  question  that  arises  is  whether  the  power  of 
appointing  to  his  wife  for  life  means  to  any  wife  which  he 
might  have,  or  only  to  a  wife  which  he  had  at  the  date  of  the 
deed.  As  has  been  already  observed,  it  is  not  a  power  to 
appoint  to  his  widow,  or  to  appoint  after  his  death  a  hfe 
interest  to  a  wife,  but  a  power  to  appoint  after  his  death  or 
after  the  determination  of  the  interest  thereby  reserved  to 
himself.  He  had  reserved  a  life  interest  to  himself  by  this 
deed,  and  that  life  interest  was  determinable  in  the  case  of 
bankruptcy,  or  alienation,  or  other  events ;  and  therefore  it  is 
that  this  power  to  appoint  to  a  wife  is  by  deed  as  well  as  by 
will,  and  to  take  effect  on  the  determination  of  that  life  interest. 

I  do  not  pause  now  to  inquire  whether  the  mode  of  limiting 
the  life  interest  was  applicable  to  a  case  of  bankruptcy,  because 
no  bankruptcy  happened,  and  the  question  does  not  now  arise. 
What  occasions  the  first  question  of  some  difficulty  upon  this 
deed  is  whether  those  words,  "  his  wife  for  her  life,"  can  prima 
facie  mean  anything  but  the  wife  to  whom  he  was  then  married. 
It  is  absolutely  necessary  for  the  Court  in  construing  a  deed  of 
this  kind  to  pay  regard  to  the  state  of  things  existing  at  the 
time.  And  the  thing  most  material  as  far  as  this  point  is 
concerned  is  the  fact  of  Sir  Henry  having  then,  at  the  date 
of  the  deed,  a  wife,  and  that  in  the  exeroise  of  this  power 
he  does  not  refer  to  "  any  wife,"  or  to  the  widow  whom  he 
might  leave,  which  of  course  would  be  susceptible  of  a  different 
construction,  but  that  he  refers  only  to    his  wife."    I  feel  a 
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difficulty  in  saying  absolutely  that  that  might  not  mean,  not 
only  the  wife  he  had  at  the  time,  but  some  one  whom  he  might 
marry  after  the  death  of  that  wife.  Supposing  it  to  happen 
that  he  had  made  no  appointment  in  favour  of  the  wife  he  had 
at  the  time  and  had  married  again,  and  then  for  the  first  time 
exercised  his  power  in  favour  of  his  second  wife,  I  do  not  like 
to  say  positively  now  that  such  an  appointment  would  be  an 
invalid  appointment,  which  would  be  the  case  if  we  were  to  read 
the  words  "  his  wife  "  as  referring  only  to  the  wife  he  had  at  the 
date  of  this  deed.  I  feel  that  the  question  is  of  some  difficulty 
and  doubt ;  but  I  incline  to  think  the  proper  mode  of  construing 
this  deed  is  to  treat  it  as  referring  to  the  wife  that  he  then  had, 
and  not  so  as  to  include  any  wife  whom  he  might  afterwards 
marry.  I  will  assume,  however,  that  any  wife  whom  he  might 
afterwards  marry  might  come  within  the  terms  of  this  power 
which  is  inserted  by  way  of  proviso.  "What  are  the  facts? 
"While  his  first  wife  was  still  living,  Sir  Henry  by  deed-poll  in 
1885  made  what  he  calls  on  the  face  of  the  deed  an  irrevocable 
appointment  in  favour  of  his  wife  for  her  life,  and  after  her 
death  for  his  children.  Now,  suppose  any  child  on  the  faith  of 
that  had  settled,  or  dealt  with  his  share,  it  would  be  an  extra- 
ordinary hardship  on  that  child  to  say  that  now  Sir  Henry  has 
married  again,  although  he  has  exercised  his  power  in  favour  of 
his  first  wife,  that  did  not  exhaust  the  power,  and  he  may  now 
exercise  it  again  in  favour  of  his  second  wife,  and  thereby 
postpone  his  children  to  a  wife  who  may  have  a  young  life, 
which  may  last  a  great  many  years  after  his  ovm  death.  That 
would  be  a  very  hard  thing  indeed  on  the  children  who  had 
relied  on  the  terms  of  this  appointment  as  giving  them  an 
absolute  vested  and  irrevocable  interest.  Such  an  appointment 
would  be  pro  tanto  a  revocation  of  that  appointment.  Was- 
that  the  meaning  of  the  deed  of  appointment  ?  I  cannot  satisfy 
my  mind  that  it  was.  It  is  said  that  you  ought  to  read  this 
appointment  into  the  original  settlement,  and  in  this  order,  that 
the  appointment  to  the  second  wife  should  come  before  the 
appointment  to  the  children.  I  agree  that  the  rule  is  so  as  far 
as  the  appointments  are  valid  appointments.  But  suppose  you 
followed  that  rule  in  this  case,  you  would  have  to  read  into  this 
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settlement  first  of  all  the  appointment  to  his  first  wife,  and 
then  you  must  read  in  the  appointment  to  the  second  wife,  not 
as  a  remainder  after  the  appointment  to  the  first  wife,  but  as 
an  alternative  appointment  to  the  appointment  to  the  first  wife. 
Is  that  legitimate,  and  is  that  according  to  any  rule  or  practice 
of  the  Court  in  dealing  with  appointments  of  the  kind?  The 
result  would  be  this — I  appoint  to  my  first  wife  after  the  deter- 
mination of  my  estate,  and,  if  she  should  not  be  then  living, 
then  I  appoint  to  my  second  wife  after  the  determination  of  my 
estate,  and  subject  to  those  alternative  life  interests  I  appoint 
to  my  children.  Is  that  consistent  with  the  appointment  which 
he  did  actually  irrevocably  make  in  favour  of  his  first  wife  and 
children  ?  I  cannot  bring  myself  to  believe  that  it  is ;  and 
therefore,  even  if  the  first  point  be  as  argued  in  favour  of  the 
appellant,  that  this  power  of  appointment  to  a  wife  wmild 
extend  to  any  wife,  yet,  having  exercised  it  in  this  way  by  deed 
in  favour  of  his  existing  wife  and  his  children,  it  seems  to  me 
entirely  contrary  to  the  plain  meaning  and  intention  of  that 
deed  that  he  should  afterwards,  having  married  again,  postpone 
the  interests  which  he  had  given  to  the  children  by  that  deed 
of  appointment  to  the  life  of  another  wife,  which  certainly  was 
not  a  thing  within  his  contemplation  when  that  deed  of  appoint- 
ment was  made.  I  therefore  think  that  the  learned  judge  was 
right  in  the  decision  at  which  he  arrived,  and  that  the  first 
appointment  was  so  complete  an  exercise  of  Sir  Henry's  power 
of  appointment  in  favour  of  his  wife  as  to  make  it  impossible 
for  him  after  that  appointment  to  make  an  appointment  in 
favour  of  another  wife,  which  I  think  would  be  entirely  incon- 
sistent with  the  terms  of  that  deed  of  appointment.  The 
appeal  therefore  fails,  and  must  be  dismissed  with  costs. 
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Solicitors :  Bowcliffes,  Bawle  d-  Co. ;  H.  P.  Spottisivoode 
J.  Bogers. 


W.  W.  K. 


188 


CHANCEKY  DIVISION. 


[1896] 


In  re  HOKNEE. 
FOOKS  V.  HOKNEE. 
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Covenant  to  Pay  a  Sum  of  Money  within  Six  Calendar  Months  after  Death 
—Time  Certain— Interest— S  &  4  Will  4,  c.  42,  s.  28. 

A  testator  covenanted  that  his  executors  or  administrators  should  pay 
a  sum  of  2000Z.  within  six  calendar  months  after  his  decease.  Default 
was  made  in  payment  of  the  sum  at  the  time  named : — 

Held,  that  the  sum  carried  interest  from  the  time  named  to  the  date  of 
payment ;  the  sum  being  "  payable  at  a  certain  time  "  within  the  meaning 
of  s.  28  of  3  &4  Will.  4,  c.  42. 

Knapp  V.  Burnahy  (9  W.  R.  765)  followed. 

Adjourned  Summons. 

By  an  indenture  dated  Febraary  21,  1891,  and  made  between 
Edward  Horner  of  the  first  part,  C.  C.  S.  Fooks  of  the  second 
part,  and  Francis  Horner  and  Francis  G.  IVIonkland  of  the 
third  part,  after  reciting  that  C.  C.  S.  Fooks  had  married 
Gertrude  Elizabeth  Horner,  one  of  the  daughters  of  Edward 
Horner,  and  that  upon  the  treaty  for  the  marriage  Edward 
Horner  had  agreed  to  pay  his  daughter  lOOZ.  a  year  during  his 
life,  and  that  upon  his  decease  a  sum  of  2000Z.  should  out  of 
his  estate  be  held  in  trust  to  pay  the  income  thereof  to  his 
daughter  for  life,  and  after  her  decease  to  her  husband  for  hfe, 
with  remainder  to  the  children  of  the  marriage  as  therein 
mentioned,  and  that  the  said  Gertrude  Elizabeth  Fooks  had 
died  without  leaving  any  child  her  surviving,  Edward  Horner 
covenanted  with  C.  C.  S.  Fooks  and  the  trustees  of  the  inden- 
ture that  he  would  during  the  joint  lives  of  himself  and  the 
said  CCS.  Fooks  pay  to  the  trustees  lOOZ.  a  year,  and,  further, 
that  within  six  calendar  months  after  his  death  his  executors 
or  administrators  should  pay  to  the  trustees  the  sum  of  2000Z., 
to  be  held  by  them  upon  trust,  that  they  should  stand  possessed 
of  the  annual  income  of  lOOZ.  and  of  the  income  of  the  invest- 
ments of  the  2000Z.  upon  the  trusts  therein  declared  under 
which  the  capital  of  the  2000Z.  was  (subject  to  the  pay- 
ment of  the  income  to  the  said  C  C.  S.  Fooks  during  his  life 
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or  until  forfeiture)  to  be  held  in  trust  for  Edward  Horner 
absolutely. 

By  his  will,  dated  January  26,  1893,  Edward  Horner,  after 
reciting  that  in  each  of  the  settlements  made  on  the  marriage 
of  his  married  daughters  he  had  covenanted  to  pay  to  the 
trustees  thereof  the  annual  sum  of  lOOZ.  during  his  life,  and 
that  his  heirs,  executors,  or  administrators  should  within  six 
calendar  months  after  his  death  pay  to  them  a  gross  sum  of 
2000/.  with  interest  at  the  rate  of  51.  per  cent,  per  annum,  to 
be  computed  from  the  date  of  his  death  until  payment,  to  be 
held  upon  the  trusts  of  such  settlements,  and  that  on  the 
marriage  of  his  daughter  Gertrude  Elizabeth  Fooks  no  settle- 
ment had  been  made  by  him,  but  he  had  promised  that  not- 
withstanding that  fact  it  was  his  intention  to  make  provision 
for  his  said  daughter,  her  husband,  and  children  (if  any)  in  the 
same  manner  as  if  there  had  been  a  settlement  on  her  marriage, 
and  in  the  same  or  the  like  manner  as  was  provided  in  the 
settlements  of  his  other  married  daughters,  and  that  his  daughter 
having  died  without  leaving  any  child  her  surviving,  he  had 
executed  such  a  settlement  in  favour  of  her  husband,  he  thereby 
confirmed  such  settlements  respectively,  and  appointed  the 
defendants  executors  of  his  will. 

The  testator  died  on  September  1,  1894. 

On  March  1,  1895,  the  defendants  paid  CCS.  Fooks  the 
sum  of  50Z.  for  interest  at  5  per  cent,  on  the  sum  of  2000Z.  from 
the  date  of  the  death  of  the  testator,  under,  as  they  alleged,  a 
mistake,  and  which  they  claimed  to  have  returned ;  but  they 
did  not  pay  the  2000/.  to  the  trustees  of  the  deed  of  Feb- 
ruary 21,  1891. 

On  September  20,  1895,  a  sale  of  the  testator's  reversion  in 
the  2000/.  was  completed  to  the  said  C  C  S.  Fooks,  and  the 
sum  was  handed  over  to  him  without  prejudice  to  the  question 
whether  any  and  what  interest  was  payable  in  respect  of 
the  sum. 

This  was  a  summons  taken  out  by  C.  C.  S.  Fooks  for  the 
determination  of  the  question  whether  any  interest  was  payable 
out  of  the  estate  of  the  testator  in  respect  of  the  sum  of  2000/., 
and  if  so  as  from  what  date  and  at  what  rate  per  cent. 
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Steivart-S^nith,  for  the  applicant.  The  appHcant  is  entitled 
to  interest  on  the  2000Z.  at  5  per  cent,  from  the  expiration  of 
the  six  months  from  the  testator's  death.  The  six  calendar 
months  from  the  testator's  death  is  a  time  certain  within  3  &  4 
Will.  4,  c.  42,  s.  28 :  Knapp  v.  Burnaby  (1)  ;  Mellersh  v. 
Brown.  (2) 

Alfred  Adams,  for  the  defendants.  The  applicant  is  not 
entitled  to  interest.  The  death  of  the  testator  was  an  uncertain 
event.  Sect.  28  requires  that  the  time,  in  order  to  render 
interest  payable,  should  be  a  certain  time "  :  Merchant 
Shipping  Co.  v.  Armitage  (3) ;  London,  Chatha^n  and  Dover 
By.  Go.  V.  South  Eastern  By.  Co.  (4) 

Stewart-Smithy  --in  reply.    Knapp  v.  Burnaby  (1)  was  not 
cited  in  either  Merchant  Shipping  Co.  v.  Armitage  (3)  or 
London,  Chatham  and  Dover  By.  Co.  v.  South  Eastern  By. 
Co.  (4),  and  neither  of  those  cases  have  any  application  to  the. 
present,  as  the  time  for  payment  was  uncertain  in  both. 

Chitty  J.  In  this  case  the  testator  covenanted  that  his 
executors  or  administrators  should  pay  a  sum  of  2000Z.  within 
six  calendar  months  after  his  death,  and  the  question  is  whether 
that  is  a  sum  "  payable  at  a  certain  time  "  within  s.  28  of  3  &  4 
Will.  4,  c.  42,  so  as  to  carry  interest. 

It  is  argued  that  the  time  named  is  an  uncertain  time,  and 
therefore  that  the  sum  is  not  payable  at  a  certain  time.  The 
point  came  before  Lord  Hatherley,  when  Vice-Chancellor,  in 
Knapp  V.  Burnaby  (l),in  which  case  a  testatrix  had  covenanted 
that  a  sum  should  be  paid  to  trustees  upon  certain  trusts  for 
the  benefit  of  her  children  within  one  month  after  her  decease, 
and,  the  sum  having  remained  unpaid,  he  held  that  interest  at 
5  per  cent,  was  payable  from  the  time  named — that  is,  from 
one  month  after  her  decease.  I  am  not  aware  that  that 
decision  has  ever  been  overruled  or  questioned ;  and,  if  I  may 
say  so,  I  think  it  is  founded  on  good  sense. 

But  it  is  said  that  the  cases  of  Merchant  Shipping  Co.  v. 
Armitage  (3)  and  London,  Chatham  and  Dover  By.  Co.  v. 


(1)  9  W.  K.  765. 

(2)  45  Ch.  D.  225. 


(3)  L.  E.  9  Q.  B.  99. 

(4)  [1892]  1  Ch.  120. 
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South  Eastern  By.  Co.  (1)  have  the  effect  of  overruling  Knapp  CHITTY  J. 
V.  Biuiiaby  (2)  ;  but  Knapp  v.  Burnahy  (2)  was  not  cited  in  1896 
either  of  those  cases,  and  for  a  very  good  reason — because  it 
was  not  applicable.  No  reasons  are  given  for  the  judgment  of 
the  Exchequer  Chamber  in  Merchant  Shippiiig  Go.  v.  Amii- 
tage  (3),  Coleridge  C.J.  saying  only  (4) :  We  are  of  opinion 
that  the  plaintiffs  are  not  entitled  to  judgment  for  the  interest. 
We  do  not  think  that  the  principal  sum  is  payable  at  a  time 
certain."  But  the  reasons  are  not  difficult  to  discover.  The 
event,  by  reference  to  which  the  time  for  payment  there  was 
fixed,  was  not  a  certain  event,  but  one  which  might  or  might 
not  happen.  Kay  L.  J.,  in  London,  Chatham  and  Dover  By.  Co. 
v.  South  Eastern  By.  Co.  (5),  says  :  "  In  the  Merchant  Shipping 
Co,  v.  Armitage  (3),  by  charterparty,  the  time  for  payment  of 
the  freight  was  two  months  after  the  date  of  the  ship's  report 
inwards  at  the  Custom  House.  The  Court  decided  that  the 
full  stipulated  sum  was  payable  though  part  of  the  cargo  had 
been  lost  by  fire,  but  they  refused  to  give  interest  on  the  ground 
that  the  principal  sum  was  not  payable  at  a  time  certain." 
That  is  a  sufficient  ground  for  distinguishing  that  case  from 
this.  Death  is  not  a  contingent  event — it  is  a  certainty  which 
must  happen  to  all ;  and  so  many  days  after  death  is  a  time 
certain  for  the  purposes  of  the  statute.  The  statute  does  not 
require  the  exact  day  to  be  named,  and  it  is  rightly  admitted 
that  it  makes  no  difference  that  the  sum  is  to  be  paid,  not  on  a 
particular  day,  but  within  a  certain  time.  At  law  a  covenant 
to  pay  within  six  calendar  months  after  death  is  a  covenant  to 
pay  on  the  last  day  of  the  six  months.  I  therefore  declare  that 
the  applicant  is  entitled  to  interest  at  5  per  cent,  on  the  2000Z. 
from  the  expiration  of  the  six  months  from  the  testator's  death 
to  the  time  of  payment. 


Solicitors  :  Devonshire^  Monkland,  Davies  d  Sanders ;  B,  C. 
Adams  Beck, 


(1)  [1892]  1  Ch.  120;  S.C.  [1893] 
A.  C.  429. 

(2)  9  W.  E.  765. 


(3)  L.  E.  9  Q.  B.  99. 

(4)  Ibid.  114. 

(5)  [1892]  1  Ch.  148. 
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-v^  [1895    L.  488.] 

April  21,  22, 

May  21       Mortgage  hy  Deposit — Escrow — Legal  Estate — Conflicting  Equities-^Priority — ■ 

  Trust  for  Sale — Breach  of  Trust — Trustee  and  Cestui  que  Trust — Execution 

of  Deed — Beceipt  in  hody  of  Deed — Fraud — Notice — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict,  c.  41),  ss.  2  (mV.),  54  (1),  55  (1). 

In  1887  freeholds  were  mortgaged  to  a  building  society  by  H.  to  secure 
advances.  In  October,  1892,  H.  died,  having  devised  these  freeholds  to  N. 
upon  trust  for  sale.  In  December,  1892,  C,  the  solicitor  who  acted  for 
the  society,  and  also  for  H.,  and,  after  his  death,  for  N.,  having  fraudulently 
represented  to  the  society  that  notice  to  pay  off  their  mortgage  had  been 
given,  procured  the  statutory  receipt  to  be  indorsed  on  the  mortgage  of 
1887,  and  obtained  possession  of  the  title-deeds  of  the  projDerty :  the 
money  owing  to  the  society  was  never  paid  off,  N.  at  this  time  being 
unaware  of  the  existence  of  the  mortgage.  N.  shortly  afterwards  agreed 
to  sell  the  property  to  C,  who  was  at  this  time  in  good  repute  and 
supposed  to  be  well  off,  and  by  a  deed  of  December  29,  1892,  which  recited 
the  trust  for  sale  in  H.'s  will,  N.,  in  consideration  of  700?.  paid  to  him  by 
C.  at  or  before  the  execution  of  the  deed  the  receipt  whereof  X.  thereby 
acknowledged,  conveyed  the  property  to  C.  in  fee.  The  purchase-money 
was  not  in  fact  paid.  This  conveyance  and  the  other  title-deeds,  except 
the  mortgage  of  1887  and  the  statutory  receipt,  were  shortly  afterwards 
deposited  by  C.  with  the  plaintiffs  as  security  for  an  advance  of  650Z.  In 
1893  C.  was  adjudicated  bankrupt,  his  frauds  were  discovered,  and  he  was 
convicted  and  sentenced.  The  plaintiffs  now  claimed  to  enforce  their 
security  against  the  society,  and  against  C.  and  his  cestui  que  trust.  It 
was  admitted  that  the  society  had  priority  over  N.  and  his  cestui  que 
trust,  and  the  main  contention  was  between  the  plaintiffs  and  the  society, 
and  the  plaintiffs  and  N.  and  his  cestui  que  trust : — 

Held,  that  the  society  were  entitled  under  the  circumstances  to  shew 
that  they  had  never  been  paid  off,  that  the  statutory  receipt  and  the 
mortgage  of  1887  were  delivered  only  as  an  escrow,  and  the  mortgage  not 
having  been  paid  off,  and  the  legal  estate  being  still  in  the  society,  they 
had  priority  over  the  plaintiffs  : 

Held  also,  that  the  fconveyance  of  December,  1892,  was  not  void  as 
between  the  plaintiffs  and  N.  and  his  cestui  que  trust  \  that  as  N.  had 
authority  to  deal  with  the  property,  the  plaintiffs,  in  the  absence  of  express 
notice,  were  entitled  to  rely  on  the  receipt  in  the  body  of  the  deed,  and 
had  priority  over  the  cestui  que  trust :  Shropshire  Union  Bailways  and 
Canal  Co.  v.  Beg.  (L.  E.  7  H.  L.  496)  distinguished : 

Held  further,  that  for  the  purposes  of  the  present  case  there  was  no 
material  distinction  between  agency  and  trust,  and  that  the  i^rinciples  laid 
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down  by  Perry  IJerrich  v.  Athvood  (2  De  G.  &  J.  21)  and  approved  in 
BrocMeshy  v.  Temperance  Permanent  Building  Society  ([1895]  A.  C.  173) 
applied. 

Trial  of  Action. 

This  action  was  brought  to  determine  questions  as  to  the 
priority  of  certain  incumbrances  on  three  freehold  houses  at 
Newcastle-under-Lyme,  in  the  county  of  Stafford,  which  had 
arisen  between  the  plaintiffs  and  the  Newcastle-under-Lyme 
Benefit  Building  Society,  and  also  between  the  plaintiffs  and 
George  Newbrook,  the  trustee  of,  and  the  beneficiaries  under, 
the  will  of  one  George  Hood.  The  action  was  rendered 
necessary  by  the  frauds  of  one  William  Edward  Cartwright,  a 
solicitor.  The  facts  and  the  nature  of  the  arguments  and  the 
result  of  the  evidence,  both  oral  and  documentary,  are  sufficiently 
stated  in  the  judgment. 

Farioell,  Q.C.,  Yoitnger,  and  C.  F.  Lloyd,  for  the  plaintiffs. 
Byrne,  Q.C.,  and  H.  Terrell,  for  the  defendant  building 
society. 

Alexander,  Q.C.,  and  Upjohn,  for  the  defendant  Newbrook 
and  the  beneficiaries  under  Hood's  will. 

[The  following  authorities  were  cited  or  referred  to  :  Hunter 
V.  Walters  (1) ;  National  Frovincial  Bank  of  England  v. 
Jackson  (2) ;  Bice  v.  Bice  (3) ;  Bicker  ton  v.  Walker  (4) ; 
Shropshire  TJjiion  Bailways  and  Canal  Co.  v.  Beg.  (5) ;  Ferry 
Herrick  v.  Attivood  (6)  ;  Brockleshy  v.  Temperance  Feiinanent 
Building  Society  (7)  ;  Worthington  v.  German  (8) ;  Foster  v. 
Mackinnon  (9) ;  Cory  v.  Eyre  (10) ;  Bradley  v.  Biches  (11) ; 
Carritt  v.  Beal  aiid  Fersonal  Advance  Co.  (12)  ;  In  re 
Bichards  (13)  ;  Edioards  v.  Broiun  (14)  ;  Thoroitghgood's 
Case.  (15)] 
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May  21.  Chitty  J.  The  negotiations  for  a  compromise 
having  failed,  I  proceed  to  give  judgment. 

The  case  arises  out  of  the  frauds  of  Wihiam  Edward  Cart- 
wright,  a  soHcitor  of  Newcastle-under-Lyme,  and  the  question 
is,  which  of  the  persons  affected  by  his  fraud  are  to  suffer. 
The  persons  affected  are,  first,  the  plaintiffs,  Lloyds  Bank ; 
secondly,  the  defendants,  the  building  society ;  and,  thirdly,  the 
defendant  Newbrook,  trustee  under  the  will  of  Hood,  former 
owner  of  the  property,  and  the  persons  beneficially  interested 
under  the  trusts  of  that  will.  One  of  these  beneficiaries  was 
added  as  a  defendant  at  the  trial.  The  transaction  took  place 
in  December,  1892.  At  that  time  Cartwright  was  in  good 
repute  and  esteemed  to  be  a  man  of  wealth.  In  August,  1893, 
he  was  adjudicated  bankrupt,  and  he  was  subsequently  convicted 
of  fraud,  and  is  now  undergoing  sentence.  At  Hood's  death, 
which  occurred  in  October,  1892,  the  property  was  subject  to  a 
mortgage  made  by  him  to  the  building  society  by  virtue  of 
which  the  legal  estate  in  fee  passed  to  them.  The  property 
was  worth  about  700Z.  He  devised  his  equity  of  redemption  to 
the  defendant  Newbrook  upon  trust  for  sale. 

Cartwright  was  the  solicitor  for  the  building  society,  and  also 
for  Hood,  and,  after  his  death,  for  Newbrook  as  trustee.  Having 
falsely  and  fraudulently  represented  to  the  society  that  notice 
to  pay  off  their  mortgage  had  been  given,  Cartwright  procured 
the  necessary  statutory  receipt  in  the  prescribed  form  to  be 
indorsed  upon  the  mortgage  deed  pursuant  to  the  42nd  section 
of  the  Act  of  1874.  The  receipt  was  dated  December,  1892, 
the  day  of  the  month  being  left  in  blank  to  be  filled  in  when 
the  deed  and  receipt  were  exchanged  for  the  money  due.  The 
statutory  receipt  was  unquestionably  executed  merely  as  an 
escrow  to  be  delivered  over  by  Cartwright  on  redemption. 
Cartwright  obtained  possession  of  the  deed  thus  indorsed,  and 
had  authority  to  receive  the  money  on  redemption ;  but  he  had 
no  authority  to  part  with  the  deed  except  upon  payment  of  the 
money.  The  amount  due  was  172Z.  lis.  9cZ.  The  society  never 
received  the  money  either  from  Cartwright  or  any  one  else. 
The  person  entitled  to  redeem  was  Newbrook,  as  trustee  of 
Hood's  will.    He  did  not  pay  the  money  or  any  part  of  it. 
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Cartwright  never  received  xthe  money  from  any  person.  In  fact, 
he  never  parted  with  the  deed  until  after  his  bankruptcy,  when 
his  son  handed  the  deed  to  Newbrook.  Between  Newbrook 
and  the  building  society  there  is  no  question.  Counsel  for 
Newbrook  and  the  beneficiaries  admit,  and  rightly  admit,  that 
the  society  has  priority  over  Newbrook  and  the  beneficiaries 
under  Hood's  will. 

The  plaintiffs,  however,  claim  priority  over  the  building  society. 
Their  claim  is  merely  equitable.  On  December  29,  1892,  or  a 
day  or  so  later,  Cartwright  obtained  an  advance  of  650Z.  from 
the  plaintiffs,  and,  having  possession  of  the  title-deeds,  deposited 
with  the  plaintiffs  as  a  security  for  an  advance  of  6501.  all  the 
title-deeds  except  the  deed  of  mortgage  to  the  society,  and 
signed  a  memorandum  of  deposit  of  the  usual  kind  containing 
an  undertaking  to  execute  a  mortgage.  Among  the  deeds  thus 
deposited  w^as  a  deed  of  conveyance  which  Cartwright  on 
December  29  obtained  from  Newbrook.  The  deeds  thus 
deposited  apparently  shewed  a  good  title  in  Cartwright.  The 
mortgage  to  the  society  was  not  disclosed  by  the  deeds  deposited. 
In  fact,  the  bank  had  no  notice  of  that  mortgage  or  the  indorsed 
receipt ;  they  did  not  advance  their  money  on  the  faith  of  the 
receipt,  and  they  were  not  aware  of  its  existence  until  after  the 
bankruptcy  of  Cartwright. 

In  these  circumstances  the  plaintiffs  claim  priority  over  the 
building  society  on  the  ground,  first,  of  estoppel,  and,  secondly, 
of  admissions  made  by  the  society.  It  is  plain  that  no  case  of 
estoppel  arises.  In  regard  to  the  admissions,  the  facts  are  as 
follows.  The  mortgage  deed  with  the  indorsed  receipt  having 
been  removed  from  the  society's  safe  by  Cartwright,  the  societ}'- 
believed  that  he  had  received  the  money  and  parted  with  the 
deed  on  redemption ;  and  in  this  belief  they  proved  in  the 
bankruptcy  for  the  amount  they  believed  Cartwright  had 
received,  and  made  entries  in  their  books  treating  him  as  their 
debtor  and  the  mortgage  as  redeemed.  But  subsequently, 
having  discovered  their  error,  they  were  allowed  to  withdraw 
their  proof  in  bankruptcy.  The  society,  having  made  the  admis- 
sions in  error,  are  entitled  to  recall  them  and  to  shew,  as  the 
facts  are,  that  Cartwright  never  did  receive  the  money,  and 
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never  was  their  debtor.  The  result  as  between  the  plaintiffs 
and  the  society  is  this :  the  society  have  not  parted  with  the 
legal  estate  ;  it  still  remains  vested  in  them  as  security,  and  in 
I  respect  of  their  security  the  society  have  priority  over  the  plain- 
I  tiffs.  They  are  entitled  to  have  their  mortgage  deed  delivered 
over  to  them. 

I  have  now  to  consider  the  questions  which  arise  between  the 
plaintiffs  on  the  one  hand,  and  the  defendant  Newbrook  and 
his  beneficiaries  on  the  other.  It  is  contended  for  the  latter 
that  the  conveyance  of  December  29,  1892,  is  not  the  deed  of 
Newbrook  and  that  it  is  utterly  void,  the  facts  being  sufficient 
to  support  a  plea  of  non  est  factum.  The  deed  was  signed, 
sealed,  and  delivered  by  Newbrook  at  Cartwright's  office  on  the 
day  of  its  date,  and  the  execution  was  attested  by  one  of  Cart- 
wright's  clerks.  Newbrook  was  a  young  man  of  about  twenty- 
two  years  of  age,  in  the  employment  of  the  Post  Office  as  a 
letter-carrier.  He  was  able  to  read,  but  wholly  unversed  in 
business  of  this  kind.  He  was  desirous  of  putting  up  the  pro- 
perty for  sale  by  auction ;  but  Cartwright  had  suggested  that  he 
might  find  a  purchaser  among  his  clients  and  save  the  expense 
of  an  auction.  Meeting  Newbrook  in  the  street  on  December  29, 
Cartwright  asked  him  to  come  into  his  office.  When  there  he 
told  Newbrook  that  he  had  not  found  a  purchaser  among  his 
clients,  and  offered  himself  to  buy  the  property.  Newbrook 
then  agreed  to  sell  it  to  him  for  700Z.  The  parchment  lay  open 
on  the  table  ready  for  execution.  When  Newbrook  executed  it 
[.he  knew  that  it  related  to  the  property  and  to  a  sale  of  the 
jproperty  by  him  to  Cartwright  for  700Z.  He  placed  impUcit 
confidence  in  Cartwright.  He  did  not  read  the  deed.  With 
an  exception  not  material  to  the  question  now  under  considera- 
tion, the  deed  is  in  the  form  of  an  ordinary  conveyance  by  a 
trustee  in  execution  of  a  trust  for  sale.  It  recites  the  trust  for 
sale  in  Hood's  will,  his  death,  and  the  contract  for  sale  by 
Newbrook  to  Cartwright  for  700Z.,  and  witnesses  that  for 
effectuating  the  sale,  and  in  consideration  of  700Z.  paid  by 
Cartwright  to  Newbrook  at  or  before  the  execution  of  the  deed, 
the  receipt  whereof  Newbrook  thereby  acknowledged.  New- 
brook  conveyed  the  property  to  Cartwright  in  fee  simple.  The 
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exception  above  referred  to  is  that  Newbrook  conveys  as 
beneficial  owner.  This,  as  I  have  said,  is  immaterial  on  the 
question  whether  the  deed  is  void.  The  purchase-money  was 
never  in  fact  paid.  The  deed  was  left  by  Newbrook  in 
Cartwright's  hands. 

,  On  these  facts  I  hold  that  the  deed  was  not  a  mere  nullity  or 
void,  though  it  may  have  been  voidable  as  between  Newbrook 
and  Cartwright.  This  part  of  the  case  is  covered  by  the 
decisions  of  the  Court  of  Appeal  in  Hunter  v.  Walters  (1)  and 
National  Provincial  Bank  of  England  v.  Jackson.  (2) 

There  remains  the  question,  which  have  the  better  equity, 
Pthe  plaintiffs  or  Newbrook  and  his  cestui  que  trust?  The 
plaintiffs  took  their  equitable  security  on  the  faith  of  Newbrook's 
conveyance.  They  had  no  notice  that  the  purchase-money  had 
not  been  paid,  nor  had  they  any  ground  for  suspecting  that 
Cartwright,  when  he  deposited  that  conveyance,  had  committed 
or  was  committing  any  fraud  on  Newbrook  or  the  beneficiaries. 
The  plaintiffs  were  entitled  to  rely  on  the  receipt  given  by 
Newbrook  in  the  body  of  the  deed.  The  necessity  for  an 
indorsed  receipt  has  been  abolished  by  the  Conveyancing  Act, 
1881,  ss.  54,  55.  By  the  54th  section,  sub-s.  1,  a  receipt  for 
consideration  money  in  the  body  of  the  deed  is  a  sufficient 
discharge  for  the  same  to  the  person  paying  the  same  without 
any  further  receipt  being  indorsed  on  the  deed.  By  s.  55, 
sub-s.  1,  a  receipt  for  consideration  money  in  the  body  of 
the  deed  is,  in  favour  of  a  subsequent  purchaser  not  having 
notice  that  the  money  has  not  in  fact  been  paid,  sufficient 
evidence  of  the  payment.  "Purchaser"  includes  an  equitable 
mortgagee  (s.  2  (viii.)).  These  enactments  bring  the  case  within 
the  principle  on  which  Bice  v.  Bice  (3),  Hunter  v.  Walters  (1), 
and  Bicherton  v.  Walker  (4)  were  decided. 

It  was  argued  for  the  persons  entitled  to  the  purchase-money 
der  the  trust  for  sale,  that  they  stand  in  a  different  position 
rom  their  trustee ;  that  the  plaintiffs  claim  through  a  breach 
of  trust  on  his  part,  and  that  their  equity,  which  is  prior  in 
point  of  time,  is  not  displaced.    In  support  of  this  argument 

(1)  L.  R.  7  Ch.  75.  (3)  2  Drew.  73. 

(2)  33  Ch.  D.  1.  (4)  31  Ch.  D.  151.] 
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the  decision  of  tile  House  of  Lords  in  ShropsJiire  Union  Bailways 
and  Canal  Co.  v.  Beg.  (1)  was  relied  on.  But  that  case  is  dis- 
tinguishable. As  between  himself  and  the  equitable  owner,  the 
trustee  there  had  no  authority  whatever  to  deal  with  the  trust 
property.  Here  the  testator,  the  author  of  the  trust,  has  confided 
to  Newbrook  authority  to  sell  the  property  and  to  give  a  receipt 
for  the  purchase-money.  Newbrook  was  acting  within  the  scope 
of  his  authority.  The  essential  part  of  the  breach  of  trust  v^as 
the  giving  of  the  receipt  without  in  fact  receiving  the  purchase- 
money.  The  circumstances  appear  to  me  to  bring  the  case 
within  the  range  of  the  authority  of  Perry  Herrich  v.  A  ttwood  (2), 
recently  approved  of  and  adopted  by  the  House  of  Lords  in 
Brochleshy  v.  Temperance  Permanent  Building  Society.  (3) 
For  the  purpose  now  under  consideration,  I  am  unable  to  see 
any  material  distinction  between  agency  and  trust.  Further, 
Lord  Eomilly's  decision  in  Worthington  v.  German  (4)  sub- 
stantially covers  the  present  case,  and  is  in  favour  of  the 
plaintiffs.  Mr.  Upjohn,  in  his  argument  for  the  beneficiaries, 
mentioned  an  unreported  case  before  me.  But  I  have  referred 
to  my  notes,  and  cannot  find  that  the  point  now  under  con- 
sideration was  raised.  A  judgment  for  the  beneficiaries  in  the 
circumstances  of  this  case  would  be  disastrous  to  titles :  it 
would  compel  purchasers,  where  the  legal  estate  is  outstanding 
in  a  mortgagee,  to  inquire  whether  purchase-money  under  a 
trust  for  sale  had  in  fact  been  paid,  notwithstanding  that  the 
trustee  had  acknowledged  the  receipt,  and  it  would  cast  this 
burden  on  them  in  the  teeth  of  the  55th  section  of  the  Con- 
veyancing Act,  which  relieves  them  from  making  any  such 
inquiry. 

For  these  reasons,  I  hold  that  the  plaintiffs  have  priority 
over  the  defendant  Newbrook  and  his  cestui  que  trustent. 


Solicitors :  TJiorotogood,  Tabor ^  d-  Hardcastle,  for  Cooper 
d  Co.,  Newcastle,  Staffordshire ;  Pitman  d  Sons,  for  F.  W, 
Bayley,  Neivcastle,  Staffordshire  ;  J.  W.  SyJces,  for  Thomas  B, 
Sprosto7i,  Newcastle,  Staffordshire. 

(3)  [1895]  A.  C.  173. 

(4)  16  W.  K.  187. 


(1)  L.  K.  7  H.  L.  496. 

(2)  2  De  G.  &  J.  21. 
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In  re  PITCAIEN. 
BKANDKETH  v,  COLVIN. 


KORTH  J. 


1895 


[1895    P.  862.] 


Oct.  31 ; 
Nov.  1,  2,  5. 


Tenant  for  Life  and  Remainderman — Eeversionary  Property — Conversion — 
Apportionment  hetween  Capital  and  Income — Discretionary  Foiuer  of  Sale 
in  Trustees — Bule  in  Howe  v.  Eaii  of  Dartmouth  (7  Ves.  137  a) — WiU — 
Construction. 

A  testator  devised  and  bequeathed  his  property  to  trustees,  upon  trust 
for  his  mother  for  her  life,  with  remainder  to  other  persons.  And  he  gave 
to  his  trustees,  if  and  when  they  should  consider  it  expedient,  full  power 
to  sell  and  dispose  of  all  or  any  part  of  his  estate.  Part  of  the  testator's 
property  consisted  of  the  reversion,  expectant  on  the  death  of  his  mother, 
of  funds  settled  on  her  marriage  of  which  she  was  tenant  for  life.  The 
trustees  did  not  convert  this  reversionary  interest  during  the  mother's 


Held,  that  the  discretionary  j)ower  of  sale  given  by  the  will  to  the 
trustees  excluded  the  application  of  the  rule  in  Howe  v.  Earl  of  Dartmouth 
(7  Ves.  137  a),  and  that  the  personal  representative  of  the  mother  was  not, 
after  her  death,  entitled  to  any  part  of  the  proceeds  of  the  sale  of  the 
reversion. 


Summons  by  one  of  the  executors  of  the  will  of  Margaret 
Matilda  Pitcairn,  widow,  deceased,  as  plaintiff,  against  the 
trustees  and  executors  under  the  trust  disposition  and  settle- 
ment (or  will)  in  Scottish  form,  dated  November  3,  1876,  made 
by  Cecil  Colvin  Pitcairn  (domiciled  in  England),  who  was  the 
son  of  Margaret  Matilda  Pitcairn,  as  defendants.  One  of  the 
defendants  was  also  an  executor  of  the  will  of  Margaret  Matilda 
Pitcairn.  She  was  a  devisee  and  cestui  que  trust  under  the 
trust  disposition  and  settlement  of  November  3,  1876,  and  the 
summons  raised  the  questions— (1.)  whether  she  was  entitled  on 
the  death  of  C.  C.  Pitcairn  to  have  so  much  of  his  estate  as 
consisted  of  certain  reversionary  interests  sold  and  the  income 
thereof  paid  to  her  during  her  life ;  and  (2.)  whether  her 
executors  were  entitled  to  a  payment  out  of  the  estate  of  C.  C. 
Pitcairn  in  respect  of  the  income  which  she  would  have  received 
had  the  reversionary  interests  been  sold ;  and,  if  so,  how  the 
amount  of  that  payment  was  to  be  ascertained. 
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NORTH  J.      The  reversionary  interests  in  question  arose  under  the  settle- 
1895      ment  executed  on  the  marriage  of  Margaret  Matilda  Pitcairn 
and  her  deceased  husband,  and  under  two  wills,  and  they  were 
vested  in  C.  C.  Pitcairn,  subject  only  to  an  estate  for  Hfe  given 
to  his  mother. 

By  the  trust  disposition  of  November  3,  1876,  C.  C.  Pitcairn 
gave,  devised,  and  bequeathed  unto  three  trustees  therein 
named  "  all  and  sundry  my  whole  means  and  estate,  heritable 
and  movable,  real  and  personal,  wherever  situated  or  addebted, 
presently  belonging  or  which  shall  belong  or  be  addebted  to  me 
at  the  time  of  my  death  ....  And  I  nominate  and  appoint 
my  trustees  to  be  my  sole  executors,  but  declaring  always  that, 
these  presents  are  granted  by  me  in  trust  only  and  for  the  uses 
and  purposes  after  mentioned,  viz.  (1.)  that  my  trustees  shall 
from  the  produce  of  my  means  and  estate  pay  all  my  just  and 
lawful  debts  and  funeral  expenses  and  the  expenses  of  executing^ 
the  trust ;  (2.)  that  my  trustees  shall  pay  over  to  my  mother  in 
the  event  of  her  surviving  me  during  her  life  after  my  decease 
the  whole  interests,  dividends  and  other  annual  produce  and 
profits  of  the  trust  estate  under  their  management  for  her 
alimentary  use  ....  or  otherwise  my  trustees  shall  permit  and 
suffer  or  legally  authorize  and  empower  my  said  mother  to  uplift 
and  receive  the  said  interests,  dividends  and  other  annual  produce 
and  profits  of  the  said  trust  estate  during  her  life  after  my  decease 
in  the  event  of  her  surviving  me  ;  (3.)  that  my  trustees  shall  as. 
soon  as  convenient  after  my  death  in  the  event  of  my  said 
mother  predeceasing  me  or  after  her  death  in  the  event  of  her 
surviving  me  "  pay  certain  specified  pecuniary  legacies  amount- 
ing in  the  whole  to  21,000Z. ;  (4.)  that  my  trustees  shall  as 
soon  as  convenient  after  my  death  or  after  the  death  of  my  said 
mother  in  case  she  shall  survive  me  set  aside  three  sums  of 
2000Z.  each"  for  the  purpose  of  paying  the  income  thereof 
respectively  to  three  specified  persons  respectively,  "  and  on 
the  death  of  any  of  them  the  capital  of  the  sum  life-rented  by 
him  or  her  shall  be  paid  over  by  my  trustees  to  the  persons 
who  shall  happen  to  be  at  the  time  my  nearest  relations  by 
blood  on  the  father's  side,  equally  among  them  share  and  share 
aHke ;  (5.)  that  my  trustees  shall  as  soon  as  convenient  after 
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my  death  or  after  the  death  of  my  said  mother"  pay  six  NORTH  J. 
legacies  of  500Z.  each  to  charities  and  a  legacy  of  100/.  to  each  i895 
of  the  three  trustees.    And  the  testator  directed  that  "  the  ^J^^ 
legacies  bequeathed  by  this  fifth  purpose  shall  be  paid  by  my  Pitcaibn. 
trustees  preferably  to  the  other  legacies  bequeathed  by  me,  .... 
(6.)  that  my  trustees  shall  as  soon  as  convenient  after  my  death, 
or  after  the  death  of  my  mother  in  case  she  shall  survive  me, 
set  aside  a  sum  sufficient  to  provide  an  annuity  of  501.  per 
annum  "  and  to  pay  the  same  to  an  old  servant  of  his  mother, 
the  capital  sum  on  the  death  of  the  annuitant  to  form  part  of 
the  residue  of  the  trust  estate;  "(7.)  that  my  trustees  shall 
also  pay  ....  all  such  other  legacies  ....  and  implement  all 
such  instructions  as  shall  be  contained  in  any  codicil,  memo- 
randum, or  writing  left  by  me  expressive  of  my  will  though  not 
formally  executed  ....  declaring  that  in  case  it  shall  happen 
that  after  payment  of  my  debts  and  the  expenses  of  the  trust 
hereby  created,  and  the  legacies  contained  in  the  fifth  purpose 
hereof,  which  are  declared  to  be  preferable,  the  proceeds  of  my 
estate  shall  on  realization  prove  insufficient  to  provide  for  the 
full  payment  of  the  other  legacies  and  bequests  hereinbefore 
made  or  to  be  made  by  me,  such  other  legacies  and  bequests 
shall  in  that  event  suffer  a  rateable  reduction  according  to  their 
respective  amounts  and  shall  be  payable  to  the  various  bene- 
ficiaries under  such  deductions.   And  with  regard  to  the  residue 
and  remainder  (if  any)  of  my  said  means  and  estate,  after 
implementing  the  foregoing  purposes  of  these  presents,  my 
trustees  shall  pay,  assign  and  convey  the  same  "  to  two  persons 
named  as  trustees  for  charitable  purposes.    And  for  executing 
the  trust  thereby  created  the  testator  thereby  conferred  on  his 
trustees  (inter  alia)  "  if  and  when  they  shall  consider  it  expedient 
full  power  to  sell  and  dispose  of  all  or  any  part  of  my  said  estate 
and  effects  hereby  conveyed."    And  he  gave  power  to  his 
trustees  to  lay  out  and  invest  the  trust  funds  on  the  securities 
therein  mentioned. 

The  testator  died  on  February  3,  1880 ;  his  mother  died  in 
1894.  The  trustees  did  not  during  her  life  sell  the  reversionary 
interests,  of  which,  therefore,  they  came  into  possession  on  her 
death.    The  value  of  the  property  of  which  the  mother  was 
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1895  30,000Z. ;  the  value  of  the  son's  property  other  than  the 

In  re  reversionary  interests  was  about  13,000Z.  or  14,000Z. 
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Everitt,  Q.G.,  and  Hoivard  Wright,  for  the  plaintiff.  The 
rule  in  Hotve  v.  Earl  of  Dartmouth  (1)  applies,  and  the  reversion 
ought  to  have  been  converted  immediately  after  the  death  of 
the  testator,  the  proceeds  invested,  and  the  income  thereof 
paid  to  the  mother  during  her  life.  Her  representatives  are 
entitled,  now  that  the  reversion  has  fallen  into  possession,  to 
be  placed  in  the  same  position,  by  means  of  a  payment  out  of 
the  reversionary  property,  as  if  the  conversion  had  taken  place  at 
the  proper  time  :  l7i  re  Earl  of  Chesterfield's  Trusts.  (2)  Prima 
facie  the  rule  in  Howe  v.  Earl  of  Dartmouth  (1)  applies  to  such 
a  case,  and  the  burden  of  proof  is  on  those  who  assert  that  it 
does  not :  Morgan  v.  Morgan  (3)  ;  Johnson  v.  Bouth  (4) ;  Pickup 
V.  Atkiiison  (5) ;  Countess  of  Harrington  v.  Sir  W.  Atherton.  (6) 
The  fact  that  the  reversion  is  subject  to  the  life  estate  of  the 
person  who  is  made  tenant  for  life  by  the  will  is  not  a  reason 
for  excluding  the  general  rule,  and  there  is  nothing  else  in  this 
will  to  exclude  its  operation. 

In  making  the  apportionment  between  capital  and  income 
interest  should  be  calculated  at  the  rate  of  3  per  cent.,  not 
4  per  cent. :  In  re  Goodenough,  (7)  , 

Halda7ie,  Q.C.,  and  B.  Campbell,  for  the  defendants.  The 
rule  in  Howe  v.  Earl  of  Dartmouth  (1)  is  a  rule,  not  of  con- 
struction, but  of  administration.  It  is  a  very  flexible  rule,  and 
will  yield  to  a  very  slight  expression  of  a  contrary  intention  by 
the  testator.  The  Court  must  look  at  the  whole  will  and  must 
have  regard  to  the  nature  of  the  property :  Alcock  v.  Sloper  (8)  ; 
Collins  V.  Collins  (9) ;  Pickering  v.  Pickering  (10)  ;  Hinves  v. 
Hinves  (11) ;  Daniel  v.  Warren  (12) ;  Burton  v.  Mount  (13) ; 

(1)  7  Yes.  137  a.  (7)  [1895]  2  Ch.  537. 

(2)  24  Ch.  D.  643.  (8)  2  My.  &  K.  699. 

(3)  14  Beav.  72.  (9)  Ibid.  703. 

(4)  27  L.  J.  (Ch.)  305.  (10)  4  My.  &  Cr.  289. 

(5)  4  Hare,  624.  (11)  3  Hare,  609. 

(6)  2  D.  J.  &  S.  352.  (12)  2  Y.  &  C.  Ch.  290. 

(13)  2  De  G.  &  Sm.  383. 
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Skirving  v.  Williams  (1) ;  In  re  SewelVs  Estate,  (2)    The  XORTH  j. 
provisions  of  this  will  as  a  whole,  and  in  particular  the  dis-  1895 
cretionary  power  of  sale  given  to  the  trustees,  are  inconsistent      xn  re 
with  the  notion  that  the  testator  intended  the  reversion  to  be  ^itcj-^^^- 
converted  immediately  after  his  death.    And  it  is  extremely 
improbable  that  he  could  have  intended  that  his  mother  should 
have  a  second  life  estate  in  the  reversion  of  property  of  which 
she  was  already  tenant  for  life.    There  is  no  reported  case  of 
this  kind  in  which  it  has  been  hejd  that  the  rule  in  Hoice  v. 
Earl  of  Dartmouth  (3)  applied. 

Everitt,  Q-.C,  in  reply.  Suppose  the  testator's  property  in 
possession  had  not  been  more  than  sufficient  to  pay  his  debts 
and  funeral  and  testamentary  expenses,  could  he  have  intended 
that  in  that  case  his  mother  should  take  no  benefit  under  his 
will  ?  The  true  inference  is  that  he  intended  the  reversionary 
property  to  be  converted  in  accordance  with  the  ordinary  rule. 
[He  referred  to  Wilkinson  v.  Duncan  (4)  ;  In  re  Lleiuellyns 
Trust.  (5)  ] 


NoETH  J.  The  point  in  this  case,  though  a  short  one,  is 
interesting  and  not  free  from  difficulty.  [His  Lordship  stated 
the  facts,  and  continued  : — ] 

The  rule  of  the  Court  is,  I  think,  very  clearly  settled,  and  it 
will  be  sufficient  for  me  to  refer,  in  the  first  instance  at  any 
rate,  to  the  well  known  case,  Hoioe  v.  Earl  of  Dartmouth  (3), 
in  which  Lord  Eldon,  speaking  of  the  will  then  before  him, 
said  (6)  :  It  is  given  as  all  his  personal  estate  ;  and  the  mode, 
in  which  he  says  it  is  to  be  enjoyed,  is  to  one  for  life,  and 
to  the  others  afterwards.  Then  the  Court  says,  it  is  to  be 
construed,  as  to  the  perishable  part,  so  that  one  shall  take  for 
life,  and  the  others  afterwards ;  and  unless  the  testator  directs 
the  mode,  so  that  it  is  to  continue  as  it  was,  the  Court  under- 
stands, that  it  shall  be  put  in  such  a  state,  that  the  others  may 
enjoy  it  after  the  decease  of  the  first ;  and  the  thing  is  quite 
equal ;  for  it  might  consist  of  a  vast  number  of  particulars  :  for 

(1)  2-i  Beav.  275.  (4)  23  Beav.  469. 

(2)  L.  R.  11  Eq.  80.  (5)  29  Beav.  171. 

(3)  7  Ves.  137  a.  (6)  7  Ves.  148. 
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NORTH  J.  instance,  a  personal  annuity,  not  to  commence  in  enjoyment  till 
1895  the  expiration  of  twenty  years  from  the  death  of  the  testator. 
In  re  payable  upon  a  contingency  perhaps."  He  might  have  taken 
the  case  of  a  policy  on  a  life  in  being  or  a  reversion  pure  and 
simple,  as  in  the  present  case.  Lord  Eldon  continued  :  "  If  in 
this  case  it  is  equitable,  that  Long  or  Short  Annuities  should  be 
sold,  to  give  every  one  an  equal  chance,  the  Court  acts  equally 
in  the  other  case  ;  for  those  future  interests  are  for  the  sake  of 
the  tenant  for  life  to  be  converted  into  a  present  interest ; 
being  sold  immediately,  in  order  to  yield  an  immediate  interest 
to  the  tenant  for  life.  As  in  the  one  case  that,  in  which  the 
tenant  for  life  has  too  great  an  interest,  is  melted  for  the  benefit 
of  the  rest,  in  the  other  that,  of  which,  if  it  remained  in  specie, 
he  might  never  receive  anything,  is  brought  in;  and  he  has 
immediately  the  interest  of  its  present  worth." 

There  he  deals  shortly  with  the  case  of  a  wasting  security, 
where  the  tenant  for  life,  if  enjoying  it  in  specie,  would  receive 
more  than  his  fair  share,  and  of  a  reversionary  interest  where 
the  tenant  for  life  would  have  less  than  his  fair  share,  if  he 
received  no  income  from  it  while  the  reversion  still  remained  a 
reversion. 

Then  in  Morgan  v.  Morgan  (1)  Sir  J.  Eomilly  M.K.  said  (2) : 
"  Now  the  rule  of  law  as  applicable  to  these  cases  is  not,  I 
think,  open  to  doubt,  although  the  application  of  the  rule  to 
particular  cases  may  be,  and  frequently  is,  a  matter  of  very 
considerable  difficulty."  Then  he  referred  to  the  rule  as  laid 
down  in  Howe  v.  Earl  of  Dartmouth  (3),  and  continued  :  "  This 
rule  has  been  since  affirmed,  as  often  as  it  has  been  referred  to, 
and  is  unquestionably  the  law.  But  the  testator  may  take  the 
case  of  any  particular  bequest  out  of  this  rule ;  and  the  effect 
of  the  latter  cases  has  been,  to  allow  small  indications  of  inten- 
tion to  prevent  the  application  of  the  rule.  The  question  here, 
as  in  similar  cases,  is  one  of  construction,  whether  the  testator 
has,  in  this  will,  expressed  his  intention,  that  this  rule  shall  not 
apply  to  this  particular  case.  It  is  urged  by  the  petitioners, 
that  the  burden  of  proof  does  not  lie  upon  them  more  than  on 

(1)  14  Beav.  72.  (2)  14  Beav.  81. 

(3)  7  Ves.  137  a. 
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the  respondents,  and  that  being  a  question  of  construction,  it  NORTH  J, 
is  for  the  Court  to  look  into  the  will  and  discover  the  testator's  1895 
real  meaning.  In  one  sense,  this  is  certainly  true  ;  but  still,  m  ^  in  re 
my  opinion,  the  rule  of  law  is,  that,  unless  there  can  be  gathered 
from  the  will  some  expression  of  intention  that  the  property 
is  to  be  enjoyed  in  specie,  the  rule  in  Howe  v.  Earl  of  Bart- 
mouth  (1)  is  to  prevail.  It  is  therefore  incumbent  on  the 
persons  contesting  the  application  of  that  rule,  and  on  the 
Court  which  forbids  that  application,  to  point  out  the  words  in 
the  will  which  exclude  it,  and  if  this  cannot  be  done,  the  rule 
must  apply.  The  reported  decisions  on  the  subject  are  useful, 
as  they  form  a  guide  to  enable  the  Court  to  ascertain  what 
directions  contained  in  a  will  are  properly  considered  to  be  an 
expression  by  the  testator  of  his  intention  that  this  rule  is  not 
to  apply.  In  no  case  that  I  have  been  able  to  find  has  the 
mere  absence  of  any  direction  to  convert  his  property  been 
construed  to  mean  that  it  should  be  enjoyed  in  specie  by  the 
legatees  in  succession  ;  and  the  contrary  must  have  been  de- 
cided, though  not  expressly  so  stated,  in  Johnson  y.  Johnson.  (2) 
There  are  several  cases  in  which  the  Court  held  that  the  rule 
was  excluded,  where  the  testator  has  fixed  the  period  of  con- 
version ;  as,  for  instance,  where  he  has  given  the  property  to 
one  for  life,  and,  after  the  death  of  that  person,  has  directed 
the  property  to  be  sold  and  divided."  Then,  after  referring  to 
one  or  tw^o  cases  upon  which  I  need  not  dwell,  the  Master  of 
the  Eolls  said :  "I  think,  therefore,  that  the  absence  of  this 
direction  "  (that  is,  a  direction  to  convert)  cannot  be  treated 
as  an  expression  of  intention  on  the  part  of  the  testator,  that 
his  property  was  not  ever  to  be  converted ;  it  would,  I  think, 
be  unreasonable  if  it  were  so  held.  By  law,  the  property  must 
be  converted  ;  a  testator  may  not  unreasonably  be  supposed  to 
be  cognisant  of  that  law,  and  to  have  given  no  direction  on  the 
subject,  because  he  may  have  supposed  that  it  would  be  mere 
surplusage  so  to  do." 

There  are  two  other  cases  laying  down  the  general  rule. 
One  of  them  is  Hmves  v.  Hinves  (3),  where  Wigram  V.-C, 
after  referring  to  the  rule  of  the  Court  in  the  absence  of  any 
(1)  7  Ves.  137  a.  (2)  2  Coll.  441.  (3)  3  Hare,  609. 
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NORTH  J.  expression  of  intention,  used  these  words  (1),  which  seem  to  be 
1895      very  much  in  point  here  :    But,  if  the  will  expresses  an  intention 
jn  re      ^^^^       property  as  it  existed  at  the  death  of  the  testator  shall 
^iTCAiRN.        enjoyed  in  specie,  although  the  property  be  not,  in  a  technical 
V.        sense,  specifically  bequeathed,  to  such  a  case  the  rule  does  not 
CoLviN.     a^ppiy^     r^^Q  j^-^jIq  is  settled  with  sufficient  clearness;  the 
difficulty  arises  only  in  its  application  to  particular  cases,  where 
the  intention  of  the  testator  is  expressed  with  more  or  less 
distinctness." 

The  other  case  is  Pickup  v.  Atldnson  (2),  where  the  same 
learned  judge  said  (3) :  Cases  calling  for  a  decision  on 
this  question  have  arisen  in  each  branch  of  the  court  within 
the  last  few  years,  and  in  each  branch  of  the  court  the  rule 
appears  to  have  been  stated  in  the  same  way.  If  the  Vv^ill 
manifests  an  intention  that  the  general  residue  of  the  estate 
shall  be  enjoyed  by  different  persons  in  succession,  and  there 
is  nothing  to  qualify  that  simple  intention,  the  Court,  in  order 
to  effectuate  it,  converts  so  much  of  the  testator's  estate  as  is 
of  a  perishable  nature  (under  which  head  leasehold  property 
falls)  into  investments  of  a  permanent  kind."  And,  of  course, 
although  he  does  not  state  the  alternative,  it  converts  rever- 
sionary property  on  similar  principles.  "  But  if  the  intention 
of  the  testator  appears  to  be,  that  the  first  taker  shall  enjoy 
the  property  in  that  state  in  which  it  exists  at  his  death,  the 
Court  is  bound  to  give  effect  to  that  intention." 

I  take  it,  therefore,  to  be  clear,  from  these  and  numerous 
other  cases,  that  the  question  is,  what  was  the  testator's 
intention,  and  that  intention  must  be  gathered  from  his  will. 
He  has  the  right  to  say  what  is  to  be  done,  and  his  intention, 
as  expressed  in  or  to  be  deduced  from  the  terms  of  his  will, 
'  must  be  carried  out.  But,  if  he  has  given  no  direction  on  the 
subject,  the  Court  applies  its  own  rule.  [His  Lordship  then 
referred  to  the  will,  and  read  the  devise  and  bequest  to  trustees, 
and  the  first  trust  for  the  payment  of  debts  and  funeral 
expenses  and  the  expenses  of  executing  the  trust.]  The 
expression  "my  means  and  estate"  of  course  denotes  every- 
thing of  which  the  testator  died  possessed — everything  that 
(1)  3  Hare,  611.  (2)  4  Hare,  624.  (3)  4  Hare,  628. 
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came  to  the  trustees  under  the  will.    It  was  said  that  this  NOKTHJ. 
payment  was  to  be  made  at  once.    Of  course  the  debts  and  1895 
funeral  expenses  must  be  paid  at  once,  and  also  certain  of  the  j^, 
expenses  of  executing  the  trusts,  although,  of  course,  the 
expenses  of  executing  the  trusts  could  not  all  be  disposed  of 
in  the  first  instance  :  they  would  continue  until  the  estate  was 
wound  up  and  distributed  among  the  persons  ultimately  entitled 
to  it. 

Now,  as  Mr.  Haldane  remarked,  there  is  a  reference  to  an 
actual  receipt  by  the  tenant  for  life  of  the  income  produced 
by  the  estate  as  it  stood  ;  apparently,  the  trustees  may  not 
only  pay  the  income  over  to  her,  but  they  may  allow  her  to 
receive  herself  the  income  produced,  letting  her  do  what  they 
might  do — and  she  of  course  as  tenant  for  life  would  not 
have  any  power  to  convert  the  estate.  So  far  as  that  clause 
goes,  I  think  it  is  of  very  little  weight.  If  anything,  it  is  rather 
inconsistent  with  an  intention  that  any  property  not  producing 
income  was  to  be  converted  in  order  that  the  proceeds  might 
produce  income.  [His  Lordship  read  the  3rd,  4th,  5th,  6th, 
and  7th  trusts,  and  continued  : — ] 

The  testator  was  there  contemplating,  not  only  the  legacies 
which  he  had  expressly  mentioned,  amounting  to  about  30,000/., 
but  that  further  legacies  given  by  an  instrument  equivalent  to 
a  will  would  have  to  be  paid  out  of  the  estate.  He  was  not, 
therefore,  dealing  with  the  30,000/.  as  a  sum  corresponding, 
as  is  suggested,  with  the  value  of  the  reversions  which  would 
fall  in  upon  his  mother's  death,  but  he  was  contemplating 
that  that  sum  might  be  increased  by  other  legacies  subse- 
quently added  to  it.  [His  Lordship  then  read  the  clause  which 
provided  that  in  case,  after  payment  of  the  testator's  debts 
and  the  expenses  of  the  trust  thereby  created  and  the  legacies 
which  were  to  be  paid  in  preference,  the  proceeds  of  his  estate 
should  "  on  realization  prove  insufficient  to  provide  for  the 
full  payment  of  the  other  legacies  hereinbefore  made  or  to  be 
made  by  me,"  those  other  legacies  should  in  that  event  suffer  a 
rateable  reduction.]  At  this  point  the  testator  is  contemplating 
a  "  realization  "  of  his  estate,  and  that  is  a  realization  of  the 
estate  as  it  existed  immediately  before  the  death  of  his  mother 
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NORTH  J.  in  the  event  (which  has  happened)  of  her  surviving  him. 
1895  "Kealization  "  there  must  mean  conversion  into  money  of  the 
In  re  investments  of  which  the  estate  consisted  for  the  purpose  of 
paying  the  various  legacies  and  paying  over  the  residue.  The 
word  "  reaHzation  "  there  refers,  in  my  opinion,  to  the  whole 
of  the  estate  as  it  then  existed,  and  it  does  not  throw  any  light 
on  the  question  with  which  I  have  to  deal,  whether  the 
reversions  ought  to  have  been  converted,  or  whether  there  is 
any  direction  in  the  will  that  they  are  to  be  enjoyed  in  specie. 

Then  we  come  to  the  gift  of  the  residue,  where  the  testator 
directs  that  his  trustees  shall  ''pay,  assign  and  convey"  to 
certain  persons  on  charitable  trusts. 

The  direction  is,  not  to  pay  over  moneys  arising  from  the 
"realization,"  but  it  is  to  ''pay,  assign  and  convey"  the  pro- 
perty as  it  exists.  No  doubt,  as  Mr.  Everitt  said,  that  may 
apply  to  real  estate  which  the  testator  might  acquire  subse- 
quently to  the  date  of  his  will,  and  the  opening  w^ords  of  the 
will  refer  to  real  estate  which  he  then  had  or  might  have  at 
the  time  of  his  death.  But  the  phrase  "  assign  and  convey  " 
seems  to  me  to  point  to  a  conversion  not  taking  place,  for  it 
could  not  well  apply  to  the  handing  over  of  proceeds  of  sale. 

Then  the  testator  confers  some  powers  on  his  trustees  for 
executing  the  trusts  thereby  created.  He  gives  them  power  "  to 
enter  into  the  possession  and  management  of  my  said  estate 
and  effects."  He  is  dealing  with  a  power  to  be  exercised  by 
the  trustees  during  the  continuance  of  the  trust,  and  he  uses 
the  phrase  "  my  said  estate  and  effects,"  which  is  similar  to 
the  phrase  which  he  used  in  the  beginning  of  the  will  with 
reference  to  the  fund  out  of  which  his  debts  and  funeral 
expenses  were  to  be  paid.  There  he  called  it  "  my  means  and 
estate";  here  he  speaks  of  "my  estate  and  effects."  Then 
he  gives  power  to  his  trustees  "  to  enter  into  the  possession 
and  management  of  my  said  estate  and  effects  and  to  call,  sue 
for,  uplift,  receive  and  discharge  the  rents  ....  interests,  divi- 
dends and  annual  profits  arising  from  the  same,"  and  to  employ 
factors,  agents,  or  cashiers  "  for  managing  my  said  means  and 
estate."  This  refers  to  what  is  to  take  place  during  the  con- 
tinuance of  the  trust.    The  trustees  are  to  manage  what  is 
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clearly  the  unconverted  estate  which  is  described  at  the  begin-  NOETH'j 
ning  of  the  will.  Then  he  gives  the  trustees,  "  if  and  when  1805 
they  shall  consider  it  expedient,  full  power  to  sell  and  dispose  j„ 
of  all  or  any  part  of  my  said  estate  and  effects  hereby  con- 
veyed. .  .  .  and  at  such  price  or  prices  as  they  may  think 
proper,"  and  then  follows  a  direction  as  to  the  securities  on 
which  the  trust  funds  may  be  invested.  This  seems  to  me 
to  give  the  clue  to  the  meaning  of  the  will.  In  my  opinion, 
this  power  given  to  the  trustees  to  sell  and  dispose  of  the 
estate  "if  and  when  they  shall  consider  it  expedient"  means 
that  they  are  to  have  the  power  of  selling  or  disposing  of  it  if 
they  think  it  expedient  and  when  they  think  it  expedient ;  and 
if  they  have  power  to  do  this  they  necessarily  have  power  not  to 
do  it.  If  they  have  the  power  to  sell  if  and  when  they  think  fit, 
then  they  necessarily  have  power  not  to  sell  unless  they  think 
fit ;  and  that,  in  my  opinion,  amounts  to  an  express  power  to 
the  trustees  to  convert  the  estate  or  not  as  they  think  fit. 

It  seems  to  me  that  several  authorities  shew  that,  when  a 
testator  has  directed  that  the  conversion  of  his  estate  shall 
take  place  at  some  time  other  than  that  at  which  the  rule  of 
the  Court  would  make  conversion  necessary,  the  rule  of  the 
Court  has  no  application.  I  have  read  a  passage  from  Morgan 
V.  Morgan  (1)  in  which  this  was  pointed  out  by  the  Master  of 
the  Kolls. 

In  the  present  case  the  testator  has  not  himself  fixed  the 
period  of  conversion,  but  he  has  given  the  option  of  saying 
when  the  conversion  is  to  take  place  to  another  person  ;  and 
this  seems  to  me  to  be  equally  effective  in  negativing  the  rule 
of  the  Court  which  would  require  the  conversion  to  take  place 
immediately,  or  as  soon  as  possible,  after  the  death  of  the  tes- 
tator. No  doubt  in  Morgan  v.  Morgan  (1),  in  the  illustration 
given,  the  time  fixed  is  the  death  of  a  particular  person  ;  but 
there  are  two  or  three  cases  where  the  same  rule  has  been  applied 
where  a  particular  time  is  not  fixed.  In  Alcock  v.  Sloper  (2) 
the  testator  gave  the  residue  of  his  estate  to  his  executors, 
upon  trust  to  permit  his  wife  "  to  receive  the  rents,  profits, 
dividends,  and  annual  proceeds  thereof  "  during  her  life,  and 
(1)  14  Beav.  72.  (2)  2  My.  &  K.  699. 
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NORTH  J.  after  her  death, upon  trust  to  sell  my  freehold  house  in  Oxford 
1895       Street,  and  also  my  leasehold  houses,  by  auction  ;  and  it  is  my 
desire  that  Mr.  Edward  Abbott  be  employed  as  auctioneer,  to 
PiTCAiRN.    convert  the  whole  of  my  estate  and  effects  into  money,  and  to 
Brandreth  ^jg|.j.j]^^^Q  j^Yie  same  in  equal  shares  and  proportions."    Part  of 
CoLviN.     ^-j^^  testator's  residuary  estate  consisted  of  a  sum  of  Long 
Annuities.     Sir  John  Leach  M.R.,  in  his  judgment,  after 
referring  to  Howe  v.  Earl  of  Dartmouth  (1),  said  (2)  :  "  It 
is  with  a  view  to  this  principle  that  the  present  will  is  to 
be  examined.     The  testator  gives   the  residuary  estate  to 
trustees  *  upon  trust  to  permit  his  wife  to  receive  the  rents, 
profits,  dividends,  and  annual  proceeds  thereof,  to  and  for  her 
own  sole  use  and  benefit,  during  her  life.'    There  is  here  no 
intimation  of  an  intention  that  any  part  of  the  property  should 
be  immediately  converted  by  the  trustees  ;  but  the  inference 
rather  is,  that  the  trustees  during  the  life  of  the  wife  were  to 
be  merely  passive  ;  and  the  term  '  dividends  '  has  reference  to 
the  Long  Annuities.    After  the  death  of  his  wife,  he  directs 
his  trustees  to  sell  his  freehold  house  in  Oxford  Street,  and 
also  his  leasehold  houses,  by  auction.    The  leasehold  houses, 
like  the  Long  Annuities,  were  a  wasting  property ;  and  he 
has  plainly  expressed  his  intention  that  they  should  not  be 
sold  during  the  life  of  his  wife  ;  and  this  is  manifestly  incon- 
;sistent  with  the  general  notion  on  his  part  that  the  wasting 
portion  of  his  residuary  estate  was  immediately  to  be  converted 
into  permanent  property.  .  .  .  The  testator  could  not  have 
meant  that  Mr.  Abbott  should  convert  the  whole  of  his  pro- 
perty after  the  death  of  his  wife,  if  he  had  intended  that  any 
part  of  it  should  be  converted  during  the  life  of  his  wife.  The 
widow  is  therefore  entitled  to  enjoy  for  her  life  " — what  ? 
Not  the  income  of  the  leasehold  and  freehold  houses,  but  "  the 
income  of  the  Long  Annuities,"  the  other  wasting  property. 
Then  in  Burton  v.  Mount  (3)  there  was  a  general  gift  of  the 
testator's  real  and  personal  estate,  on  trust  to  pay  the  income 
to  his  son  for  life,  and  after  his  death  for  his  son's  children  : 
"  And  the  testator  empowered  his  trustees,  notwithstanding  the 
devise  and  bequest  of  his  freehold  and  leasehold  estates  respec- 
(1)  7  Ves.  137  a.         (2)  2  My.  &  K.  702.         (3)  2  De  G.  &  Sm.  383. 
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tively,  at  any  time  or  times,  or  from  time  to  time,  at  their  dis-  NORTH  J. 
cretion,  to  make  sale  and  dispose  of  the  freehold  and  leasehold  1895 
estates,  or  any  of  them,  or  any  part  or  parts  thereof,"  with  the  jn 
exception  of  his  dwelling-house  during  his  wife's  estate  and 
interest  therein.  There  Knight  Bruce  V.-C.  came  to  the  con- 
clusion that  the  discretion  given  to  the  trustees  as  to  the  time 
at  which  they  were  to  sell  was  inconsistent  with  its  being  the 
intention  of  the  testator  that  the  property  should  be  sold  under 
the  rule  of  the  Court  immediately  after  his  death,  and  he 
decided  the  point,  as  regarded  both  the  leaseholds  and  the 
Long  Annuities,  in  favour  of  the  tenant  for  life.  Again,  Bi  re 
SeivelVs  Estate  (1)  seems  to  me  to  be  exactly  in  point.  It 
shews  that  when  the  time  of  sale  is  fixed  by  the  will,  either  by 
reference  to  a  given  number  of  years  after  the  testator's  death, 
or  by  the  falling  in  of  a  life,  or  anything  of  that  kind,  or  when 
it  is  left  to  the  discretion  of  some  one  else  to  say  when  the 
sale  is  to  take  place,  the  testator  himself  having  by  his  will 
provided  for  the  sale,  there  is  no  rule  of  the  Court  which 
requires  that  the  sale  should  be  made  in  a  different  way  or 
under  different  circumstances  from  those  indicated  by  the  will. 

I  find  in  the  present  case  that  the  trustees  are  to  have  full 
power,  if  and  when  they  shall  consider  it  expedient,"  to  sell 
and  dispose  of  all  or  any  part  of  the  estate  and  effects  ;  and  it 
seems  to  me  that  in  the  exercise  of  that  power  they  have  a 
discretion  to  regulate  the  time  of  sale,  which  is  inconsistent 
with,  and  negatives,  any  intention  of  the  testator  that  the  Court 
should  realize  the  reversionary  property,  as  it  would  do  if  there 
had  been  no  such  discretion. 

The  trustees  did  in  fact  allow  the  reversion  to  remain  unsold  ; 
and  therefore,  in  my  opinion,  the  representatives  of  the  tenant 
for  life  are  not  now  entitled  to  any  part  of  the  proceeds  of  sale. 

Solicitors :   Freshfields  d-  Williams  ;    Nicholl,  Manisty  d- 
Co.  (2) 

(1)  L.  R.  11  Eq.  80.  mately,  however,  the  parties  entered 

(2)  The  publication  of  this  case  has     into  a  compromise,  and  the  appeal  was 
been  delayed  because  an  ajDpeal  was     not  prosecuted. — W.  L.  C. 
presented  against  the  decision.  Ulti- 
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NORTH  J.     KICHAEDS  V.  OYEESEEKS  OF  KIDDEEMINSTEK. 

[1895    R.  1792.] 

Ajpril  21,  22. 

  EICHAEDS  V.  MAYOE  OF  KIDDEEMINSTEE. 

[1895    R.  1814.] 

Company — Debenture —  Co  vering  Deed — Receiver — Poor-rate — District  Rate — 
Change  of  Occupancy — Winding-up — Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882  (45  &  46  Vict.  c.  43),  s.  14:— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  43— Poor  Rate  Assessment  and  Collection  Act,  1869  (32  &  3-'? 
Vict.  c.  41),  s.  IQ—Fuhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  211, 
suh-s.  3 — Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  24,  sub-s.  2 — Preferential  Payments  in  Bankruptcy  Act^  1888 
(51  &  52  Vict.  c.  62),  s.  1,  sub-s.  1  (a). 

A  deed  of  charge  on  the  assets  of  a  company  registered  under  the  • 
Companies  Act,  1862,  to  cover  debentures  is  not  a  bill  of  sale  within  s.  14 
of  the  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882. 

The  general  district  rate  of  an  urban  sanitary  authority  is  not  a  tax  or 
poor  or  other  parochial  rate  within  the  meaning  of  s.  14  of  the  Bills  of 
Sale  Act,  1878,  Amendment  Act,  1882. 

A  deed  of  floating  charge  on  the  assets  of  a  company  gave  power  to  the 
trustee  to  appoint  a  receiver  and  manager,  who  was  expressed  to  be  the 
agent  of  the  mortgagor  : — 

Held,  that,  on  a  receiver  duly  appointed  under  the  power  entering  into 
possession  of  the  premises  and  commencing  to  carry  on  the  business  of  the 
company,  there  was  a  change  of  occupancy  within  the  meaning  of  the  Poor 
Rate  Assessment  and  Collection  Act,  1869,  s.  16,  and  the  Public  Health 
Act,  1875,  s.  211,  sub-s.  3. 

There  is  no  preferential  charge  in  respect  of  rates  on  effects  of  a  company 
in  the  hands  of  a  receiver  for  debenture-holders  when  the  company  is 
being  wound  up. 

The  plaintiff  in  these  actions  was  the  trustee  of  a  deed  dated 
February  13, 1891,  to  secure  first  debentures  of  even  date  to  the 
amount  of  20,000^.,  issued  by  Henry  Jecks  Dixon  &  Sons, 
Limited.  The  plaintiff  was  also  holder  of  a  debenture  of  that 
issue. 

The  covering  deed  was  executed  between  the  company  of  the 
one  part  and  the  plaintiff  as  trustee  for  debenture-holders  of  the 
other  part.  The  company  thereby  assigned  to  the  plaintiff  as 
trustee  all  their  assets  except  uncalled  capital  on  trust  to  permit 
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the  company  to  hold  the  assets  and  carry  on  business  therewith 
until  the  security  thereby  constituted  became  enforceable  as 
thereinafter  provided.  It  was  provided  that  at  any  time 
after  ....  a  resolution  to  wind  up  the  company  shall  have 
been  passed  or  a  notice  shall  have  been  given  of  a  meeting  to 
consider  a  proposed  extraordinary  resolution  for  winding  up  the 
company  ....  The  said  trustee  at  his  own  instance  or  at 
the  request  in  writing  of  the  holders  'of  one-fourth  in  value  of 
the  debentures  of  this  issue  outstanding  without  further  notice 
may  appoint  one  or  more  persons  (being  a  debenture-holder  or 
holders  or  not)  to  be  a  receiver  or  receivers  of  all  or  any  part  of 
the  mortgaged  premises  in  like  manner  in  every  respect  as  if 
the  said  trustee  were  a  mortgagee  within  the  meaning  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  and  had  become 
entitled  under  that  Act  to  exercise  the  power  of  sale  conferred  : 
and  every  receiver  so  appointed  shall  have  and  be  entitled  to 
exercise  all  powers  conferred  by  the  said  Act  as  if  such  receiver 
or  receivers  had  been  duly  appointed  thereunder :  and  in  par- 
ticular, by  way  of  addition  to  but  without  hereby  limiting  any 
general  powers  hereinbefore  referred  to,  every  such  receiver  so 
appointed  by  the  said  trustees  shall  have  power  to  do  the  following 
things,  namely,  (a)  take  immediate  possession  of  the  property 
hereby  charged  or  any  part  thereof  "  ;  (b)  carry  on  business  and 
do  other  things  specifically  mentioned.  It  was  also  provided 
by  art.  6  :  "  The  trustee  shall  not  nor  shall  any  receiver  or 
receivers  appointed  by  him  as  aforesaid  by  reason  of  the  receiver 
or  receivers  entering  into  possession  of  the  property  hereby 
charged  or  any  part  thereof  be  liable  to  account  as  mortgagee 
in  possession  or  be  liable  for  any  loss  on  realization  or  for  any 
default  or  omission  for  which  a  mortgagee  in  possession  might 
be  liable  ;  but  every  receiver  duly  appointed  by  the  trustee  under 
the  power  in  that  behalf  hereinbefore  contained  shall  be  deemed 
to  be  the  agent  of  the  company,  and  shall  as  such  agent  for  all 
purposes  be  deemed  to  be  in  exactly  the  same  position  as  a 
receiver  duly  appointed  by  the  mortgagee  under  the  Con- 
veyancing and  Law  of  Property  Act,  1881 :  and  every  such 
receiver  and  the  trustee  shall  be  entitled  to  all  the  rights 
powers  privileges  and  immunities  by  the  said  Act  conferred  on 
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mortgagees  and  receivers  when  such  receivers  have  been 
appointed  under  that  Act." 

On  September  5,  1895,  a  notice  was  given  to  the  shareholders 
of  Henry  Jecks  Dixon  &  Sons,  Limited,  of  a  meeting  to  con- 
sider a  proposed  extraordinary  resolution  for  winding  up  the 
company,  which  resolution  was  afterwards  duly  passed  and 
confirmed.  On  the  same  September  5,  1895,  the  plaintiff 
appointed  Alfred  Page  receiver  of  the  premises  comprised  in 
the  covering  deed  of  February  13,  1891.  Alfred  Page  there- 
upon entered  into  possession  of  the  company's  works  at  Kidder- 
minster, and  from  that  time  forth  carried  on  the  business  there 
as  receiver.  The  overseers  of  Kidderminster  had  made  a 'poor- 
rate  for  the  period  from  April  19  to  September  30,  1895. 

The  rate  payable  in  respect  of  the  company's  Long  Meadow 
Mills  was  73Z.  lis.  2cZ.  The  collector  apportioned  the  part 
payable  for  the  period  down  to  September  5  as  621.  5s.  Sd., 
and  the  portion  payable  for  the  period  from  September  5  to 
September  30  as  111.  5s.  6d.  The  receiver  paid  the  IIZ.  5s.  6d. 
The  overseers  put  in  a  distraint  for  the  621.  5s.  8d.  The  first 
of  the  actions  was  brought  to  restrain  the  overseers  of  Kidder- 
minster from  proceeding  with  the  distress.  The  action  was 
brought  on  on  motion  for  an  interlocutory  injunction  by 
■arrangement.  The  receiver  paid  the  62L  5s.  8d.  into  a  bank, 
and  the  action  was  set  down  in  the  non-witness  list  for  the 
purpose  of  trying  the  question  whether  the  overseers  were 
entitled  to  distrain  on  the  goods  in  the  possession  of  the  receiver 
for  the  621.  5s.  8d. 

The  second  action  related  to  a  distress  put  in  by  the  corpora- 
tion of  Kidderminster  on  Long  Meadow  Mills  for  661.  5s.  6d.,  the 
apportioned  part  of  a  general  district  rate  in  respect  of  the  period 
from  May  1  to  September  5,  1895,  part  of  a  rate  of  791.  4s.  4:d. 
Except  that  the  one  action  related  to  a  poor-rate,  the  other  to 
a  general  district  rate,  the  circumstances  were  the  same. 

Both  actions  now  came  on  to  try  the  question  whether  the 
respective  distresses  could  be  enforced. 


EICHAEDS  V.  OYEESEEES  OF  KIDDEEMINSTEE. 
E.  Clay  ton  f  for  the  plaintiff.    There  was  within  the  meaning 
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of  s.  16  of  the  Poor  Kate  Assessment  and  Collection  Act,  1869, 
a  change  of  occupation  when  the  receiver  took  possession  of 
the  premises.  The  receiver  is,  therefore,  liable  only  for  the 
apportioned  part  of  the  rate  in  respect  of  the  time  subsequent 
to  that  date,  namely,  the  111.  5s.  6d.  he  has  paid ;  the  defendants' 
collector  has  himself  treated  the  matter  on  that  footing. 

[NoETH  J.  In  my  opinion  the  overseers  are  not  estopped  by 
reason  of  that.] 

Bowden,  for  the  defendant  overseers.  In  the  first  place,  the 
rate  is  made  a  preferential  payment  under  the  Preferential  Pay- 
ments in  Bankruptcy  Act,  1888,  s.  1,  sub-s.  1  (a),  which  gives 
the  overseers  a  preferential  right  over  the  goods  which  at  the 
time  of  the  appointment  of  the  receiver  were  in  the  power  of 
the  company. 

In  the  second  place,  the  premises  and  the  goods  on  them  were 
in  the  occupation  and  under  the  control  of  the  receiver,  as 
agent  of  the  mortgagor  company,  by  the  express  provision  of  the 
covering  deed  which  incorporates  s.  24,  sub-s.  2,  of  the  Convey- 
ancing Act,  1881,  and  makes  the  receiver  the  agent  of  the 
mortgagors ;  and  therefore  the  occupation  of  the  receiver  was 
the  occupation  of  the  company;  it  follows  that  no  change  of 
occupation  took  place  when  the  receiver  went  in,  within  the 
meaning  of  s.  16  of  the  Poor  Bate  Assessment  and  Collection 
Act,  1869  ;  and  the  unpaid  rate  can  be  distrained  for. 

In  the  third  place,  such  title  as  the  debenture-holders  have  is 
derived  through  the  covering  deed  :  the  receiver  was  appointed 
under  that  deed.  That  deed  is  void  under  s.  14  of  the  Bills  of 
Sale  Act,  1882,  because  it  is  a  bill  of  sale  and  is  not  a  debenture 
within  the  saving  clause  s.  17  of  the  Act :  Brocklehurst  v.  Bail- 
way  Printing  a7id  Publishing  Co.  (1) ;  Boss  v.  Army  and  Navy 
Hotel  Co.  (2)  Therefore  the  goods  on  the  premises  remained  the 
property  of  the  company,  and  were  subject  to  distress  for  the 
whole  rate. 

[NoETH  J.  Does  not  the  case  of  In  re  Standard  Manu- 
facturing Co.  (3)  shew  that  the  covering  deed  is  not  a  bill  of 
sale  that  requires  registration  ?] 
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(1)  W.  N.  (1884)  70. 


(2)  34  Ch.  D.  43. 


(3)  [1891]  1  Ch.  627. 
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Not  necessarily  so.  In  the  case  of  Great  Northern  By.  Co. 
V.  Coal  Co-operative  Society  (1)  Yaughan  Williams  J.  held 
that  an  instrument  of  a  similar  character  executed  by  a  friendly 
society  required  registration  under  the  Bills  of  Sale  Act. 

E.  Clayton,  in  reply.  The  covering  deed  is  a  debenture 
within  the  exception  contained  in  s.  17  of  the  Bills  of  Sale 
Act  Amendment  Act,  1882.  It  fulfils  the  requirements  of  a 
debenture  laid  down  by  Chitty  J.  in  Edmonds  v.  Blaina 
Furnaces  Co.  (2) ;  Levy  v.  Ahercorris  Slate  and  Slab  Co.  (3) 
There  was  no  decision  on  this  point  in  the  case  of  Boss  v.  Army 
and  Navy  Hotel  Co.  (4) 

If  the  covering  deed  be  not  a  debenture  but  a  bill  of  sale,  inas- 
much as  it  requires  registration  under  s.  43  of  the  Companies 
Act,  1862,  it  is  not  within  the  mischief  aimed  at  by  s.  14  of  the 
Bills  of  Sale  Act,  1882,  and  is  not  void  for  want  of  registration 
as  a  bill  of  sale  :  In  re  Standard  Manufacturing  Co.  (5)  Even 
if  the  covering  deed  were  void,  it  would  be  void  only  so  far  as 
the  chattels  are  concerned,  and  a  good  title  is  given  to  them 
under  the  debentures. 

The  powers  of  the  receiver  to  enter  and  carry  on  the  business, 
and  the  whole  scope  of  the  provisions  in  the  covering  deed 
relating  to  a  receiver,  are  inconsistent  with  the  receiver  being 
in  the  position  of  mere  agent  for  the  company. 

The  reference  to  the  Conveyancing  Act,  1881,  and  the  pro- 
vision limiting  the  liability  of  the  mortgagee  in  case  of  the 
appointment  of  a  receiver,  only  affect  the  mutual  relationship 
between  mortgagor  and  mortgagee,  and  do  not  affect  the  rights 
of  persons  not  parties  to  the  contract. 

RICHARDS  V.  MAYOR  OF  KIDDERMINSTER. 
E.  Clayton,  for  the  plaintiff.  If  the  overseers  can  establish  a 
right  in  respect  of  the  poor-rate  to  the  benefit  of  s.  14  of  the 
Bills  of  Sale  Act,  1882,  the  defendant  corporation  are  not  in  the 
same  position  in  respect  of  the  general  district  rate,  which  is 
neither  a  tax  or  poor  or  other  parochial  rate.  In  all  other 
respects  the  principles  governing  the  two  cases  are  alike. 


(1)  [1896]  1  Oh.  187. 

(2)  36  Ch.  D.  215. 


(3)  37  Ch.  D,  260. 

(4)  34  Ch.  D.  43. 


(5)  [1891]  1  Ch.  627. 


2Cli. 


CHANCEEY  DIVISION. 


217 


Bowden,  for  the  defendants.  The  general  district  rate  is  a 
tax :  it  is  within  the  intention  of  the  enactment ;  it  is  subject 
to  all  the  incidents  of  a  poor-rate. 

NoETH  J.  I  am  of  opinion  that  a  general  district  rate  is  not 
a  tax,  and  it  cannot  be  brought  within  the  enactment  unless  it 
is  a  parochial  rate.  It  is  imposed  in  respect  of  a  district  which 
may  or  may  not  include  one  or  more  parishes,  or  might  have 
included  before  the  last  Local  Government  Act  only  part  of  a 
parish.  In  my  opinion  it  is  not  a  parochial  rate.  I  will  give 
judgment  in  both  actions  to-morrow  morning. 
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April  22.  North  J.  (after  stating  the  facts).  I  will  consider 
first  the  action  against  the  overseers.  Several  grounds  of 
defence  are  raised.  The  first  ground  is  that  by  virtue  of  the 
statute  51  &  52  Vict.  c.  62,  s.  1,  the  overseers  of  the  poor  are 
preferred  creditors.  I  do  not  think  that  Act  has  any  applica- 
tion. The  Act  is  intituled  "  An  Act  to  amend  the  law  with 
respect  to  preferential  payments  in  bankruptcy,  and  in  the 
winding  up  of  companies."  It  provides  that  in  the  distribution  of 
the  assets  of  any  company  being  wound  up  under  the  Act  there 
shall  be  paid  in  priority  to  all  other  debts  all  parochial  or  other 
local  rates  due  from  the  company  at  the  date  of  the  commence- 
ment of  the  winding-up.  That  enactment  seems  to  deal  simply 
with  preferential  payments  to  be  made  by  the  person  who  holds 
the  funds  to  be  distributed — the  of&cial  trustee,  or  whoever  it 
may  be — out  of  the  assets  in  his  hands ;  and  it  is  a  direction  as 
to  the  mode  in  which  payments  are  to  be  made — to  the  effect 
that  out  of  the  sums  distributable  by  him  what  are  treated  in 
this  section  as  the  preferential  debts  are  to  be  .paid  first.  The 
preferred  creditors  are  to  be  paid  out  of  the  assets  before  any 
other  creditors  ;  but,  in  my  opinion,  that  does  not  in  any  way 
affect  persons  who  are  not  claiming  as  creditors  in  the  winding- 
up  at  all,  but  who  hold  security  upon  property  which  the 
company  has  in  some  way  charged  in  their  favour. 

It  was  said  that  s.  1,  sub-s.  4,  goes  further.    It  provides  : 
In  the  event  of  a  landlord  or  other  person  distraining  or 
having  distrained  on  any  goods  or  effects  of  a  bankrupt  or  a 
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company  being  wound  up  within  three  months  next  before  the 
date  of  the  receiving  order  or  the  winding-up  order  respectively^ 
the  debts  to  which  priority  is  given  by  this  section  shall  be  a 
first  charge  on  the  goods  or  effects  so  distrained  on,  or  the  pro- 
ceeds of  the  sale  thereof,"  followed  by  a  proviso,  that  in  respect 
of  any  money  paid  under  any  such  charge  the  landlord  or  other 
person  shall  have  the  same  rights  of  priority  as  the  person  to 
whom  such  payment  is  made."  No  doubt  that  section  does  go 
rather  further  than  to  direct  what  is  to  be  done  with  the  assets 
in  the  hands  of  the  trustee  in  bankruptcy;  but  it  deals  only 
with  a  particular  case  which  has  not  happened,  and  does  not, 
in  my  opinion,  affect  the  present  case  in  any  way. 

The  next  point  relates  to  the  effect  of  a  change  of  occupation 
of  the  property.  The  poor-rate  was  imposed  under  the  old  Act 
for  the  Eelief  of  the  Poor,  passed  in  the  43rd  year  of  Elizabeth, 
providing  for  the  appointment  of  overseers  of  the  poor  and 
their  raising  poor-rates  from  the  occupiers  of  property.  Then, 
in  the  latter  part  of  what  is  called  the  2nd  section  of  the  Act  in 
the  Eevised  Edition  of  the  Statutes,  it  is  provided  that  it  shall 
be  lawful  for  the  overseers  by  warrant  from  two  justices  to  levy 
the  sums  of  every  one  who  shall  refuse  to  contribute  according 
as  they  shall  be  assessed  by  distress  and  sale  of  the  offender's 
goods. 

The  most  material  enactment  is  contained  in  32  &  33  Vict. 
c.  41,  s.  16,  which  provides  that  *'if  the  occupier  assessed  in 
the  rate  when  made  " — that  is,  the  poor-rate — "  shall  cease  to 
occupy  before  the  rate  shall  have  been  wholly  discharged,  or  if 
the  hereditament  being  unoccupied  at  the  time  of  the  making 
of  the  rate  become  occupied  during  the  period  for  which  the 
rate  is  made,  the  overseers  shall  enter  in  the  rate-book  the 
name  of  the  person  who  succeeds  or  comes  into  the  occupation, 
as  the  case  may  be,  and  the  date  when  such  occupation  com- 
mences, so  far  as  the  same  shall  be  known  to  them,  and  such 
occupier  shall  thenceforth  be  deemed  to  have  been  actually 
rated  from  the  date  so  entered  by  the  overseer,  and  shall  be 
liable  to  pay  so  much  of  the  rate  as  shall  be  proportionate  to 
the  time  between  the  commencement  of  his  occupation  and 
the  expiration  of  the  period  for  which  the  rate  was  made,  in 
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like  manner,  and  with  the  hke  remedy  of  appeal,  as  if  he  had 
been  rated  when  the  rate  was  made  ;  and  an  outgoing  occupier 
shall  remain  liable  in  like  manner  for  so  much  and  no  more  of 
the  rate  as  is  proportionate  to  the  time  of  his  occupation  within 
the  period  for  wdiich  the  rate  was  made." 

In  the  present  case  it  is  said  there  has  not  been  any  change 
of  occupation,  though  in  point  of  fact  it  is  clear  there  was  ;  but 
the  legal  effect  of  what  was  done  has  to  be  considered.  Now, 
as  to  that,  the  ground  upon  which  it  is  put  is  that  the  receiver 
appointed  on  September  5  was  in  the  same  position  as  a  receiver 
appointed  under  the  Conveyancing  Act  of  1881.  Sect.  19  of 
that  Act  provides  :  ''A  mortgagee,  where  the  mortgage  is  made 
by  deed,  shall,  by  virtue  of  this  Act,  have  the  following  powers, 
to  the  like  extent  as  if  they  had  been  in  terms  conferred  by  the 
mortgage  deed,  but  not  further."  One  power  (sub-s.  1,  cl.  iii.) 
is :  "A  power,  when  the  mortgage  money  has  become  due,  to 
appoint  a  receiver  of  the  income  of  the  mortgaged  property,  or  of 
any  part  thereof."  Sect.  24,  sub-s.  2,  provides  :  "  The  receiver 
shall  be  deemed  to  be  the  agent  of  the  mortgagor;  and  the 
mortgagor  shall  be  solely  responsible  for  the  receiver's  acts  or 
defaults,  unless  the  mortgage  deed  otherwise  provides." 

[After  reading  the  provisions  of  the  covering  deed  set  out 
above,  his  Lordship  continued  : — ] 

Therefore,  the  power  of  appointing  a  receiver  contained  in 
the  covering  deed  goes  much  further  than  anything  contained 
in  the  24:th  section  of  the  Conveyancing  Act ;  but  the  19th 
section,  which,  among  other  powers,  gave  the  mortgagee  power 
to  appoint  a  receiver  of  income,  provided  also,  in  sub-s.  2 : 

The  provisions  of  this  Act  relating  to  the  foregoing  powers, 
comprised  either  in  this  section,  or  in  any  subsequent  section 
regulating  the  exercise  of  those  powers,  may  be  varied  or 
extended  by  the  mortgage  deed,  and,  as  so  varied  or  extended, 
shall,  as  far  as  may  be,  operate  in  the  like  manner,  and  with  all 
the  like  incidents,  effects,  and  consequences,  as  if  such  varia- 
tions or  extensions  were  contained  in  this  Act."  Therefore, 
the  fact  that  the  covering  deed  goes  much  further  than  the  Act 
does  not  in  any  way  affect  its  validity ;  but  the  result  is  that 
the  6th  article  of  the  deed  which  I  have  last  read  goes  a  great 
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deal  further  than  the  provision  in  the  Act,  that  the  receiver 
shall  be  deemed  to  be  the  agent  of  the  mortgagor ;  and,  in  my 
opinion,  the  provision  in  the  Act  that  the  receiver  shall  be 
deemed  to  be  the  agent  of  the  mortgagor  does  not  apply  here, 
because  there  is  an  express  provision  as  to  the  receiver  taking 
possession  from  the  company  in  the  deed  itself. 

The  question,  then,  is  v^hat  the  construction  of  the  deed  is ; 
and  it  is  said  that  under  the  deed,  as  under  the  Act,  the  receiver 
was  merely  the  agent  of  the  mortgagor,  and  therefore  the  mort- 
gagor continued  in  possession,  and  there  v^as  no  change  in 
possession.  But  in  my  opinion  that  contention  is  not  sound. 
It  is  quite  clear  that  the  provisions  of  the  deed  do  contemplate, 
in  a  particular  event,  and  at  a  particular  time,  that  there  either 
may  or  shall  be  a  change  of  possession,  in  which  a  receiver 
shall  enter  into  possession  and  shall  carry  on  the  business  of  the 
company  ;  and  in  my  opinion  the  provision  that  the  receiver  is ' 
to  be  the  agent  for  the  mortgagor  is  not  so  strong  as  to  stultify 
every  other  provision  in  the  deed,  which  says  that  the  possession 
of  the  company  shall  cease  and  shall  become  the  possession  of 
the  receiver ;  and  it  also  provides  that  if,  when  possession  has 
been  properly  taken,  the  contemplated  resolution  should  not  be 
passed,  then  the  parties  are  to  be  again  in  their  old  position — 
that  is  to  say,  the  possession  from  that  time  forward  is  to  be 
the  possession  of  the  company  in  this  case,  and  under  art.  6 
is  to  be  the  possession  of  the  mortgagor  under  the  general 
provision  of  the  Act. 

In  my  opinion,  therefore,  it  is  impossible  to  say  that  the 
change  of  possession  which  was  clearly  contemplated  and  re- 
quired by  the  deed  did  not  take  place.  It  is  not  true  to  say  that 
the  company  were  in  the  occupation  throughout,  because  the 
receiver  on  behalf  of  the  trustee — the  trustee  himself,  if  you 
like  to  say  so,  on  behalf  of  the  debenture-holders — was  the 
person  from  that  time  forward  in  possession. 

Then  the  question  is  what  right  he  had,  and  what  his  interest 
in  the  personal  chattels  that  he  took  possession  of  under  the 
deed  was.  It  is  said  that  the  deed  was  not  a  debenture,  and 
therefore  the  Bills  of  Sale  Acts  in  some  way  affect  its  operation. 
The  deed  never  was  registered  under  the  Bills  of  Sale  Act,  and 
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therefore  it  is  said  that  the  debenture-holders  have  no  rights  as 
creditors  under  the  deed. 

Now,  first  of  all,  as  regards  this  covering  deed :  Is  it  a  de- 
benture or  not  ?  According  to  the  decisions  of  Chitty  J.  in 
Edinonds  v.  Blaina  Furnaces  Co.  (1)  and  Levy  v.  Ahercorris 
Slate  and  Slab  Co.  (2),  he,  I  w^ill  not  say  defined  what  a  deben- 
ture was,  but  he  pointed  out  some  of  the  qualities  or  attributes 
of  a  debenture ;  and  if  his  opinion  was  right,  I  do  not  see  why 
the  covering  deed  in  the  present  case  should  not  be  a  debenture 
also.  On  the  other  hand,  Field  J.,  in  a  case  cited  of  Brochle- 
liurstY.  Baihvay  Printing  and  Fuhlishing  Co.  (3),  held  that  a 
covering  deed  was  not  a  debenture ;  and  in  the  case  of  Boss  v. 
Army  and  Navy  Hotel  Co.  (4)  the  Court  of  Appeal  certainly  did 
proceed  on  the  admission  of  the  parties  that  the  covering  deed 
was  not  a  debenture,  and  they  considered  the  further  question 
as  to  whether  what  I  may  call  the  real  debentures  secured  by 
the  covering  deed  were  debentures  or  not.  As  regards  that 
question,  however,  I  do  not  think  it  necessary  to  come  to  a 
decision,  and  I  will  not  in  that  conflict  of  authorities  say  whether 
the  covering  deed  is  a  debenture  or  not ;  for  it  does  not  seem  to 
me  material  whether  it  is  or  not,  because  I  think  it  is  quite 
clear  on  the  authorities  the  covering  deed  is  not  a  bill  of  sale 
that  did  require  registration. 

It  seems  to  me  that  the  case  settling  the  matter  is  the  later 
decision  of  the  Court  of  Appeal  in  In  re  Standard  Manufac- 
turing Co.  (5),  where  the  matter  was  fully  considered.  It  is 
sufficient,  I  think,  for  me  to  read  the  head-note,  as  bearing  on 
this  point,  and  it  is  fully  borne  out  by  the  judgment,  which  I 
have  carefully  considered  :  "  The  mortgages  or  charges  of  any 
incorporated  company  for  the  registration  of  which  statutory 
provision  has  already  been  made  by  the  Companies  Clauses 
Act,  1845,  or  the  Companies  Act,  1862,  are  not,  upon  the  true 
construction  of  the  Bills  of  Sale  Act,  1878,  bills  of  sale  within 
the  scope  of  that  Act."  Now,  this  covering  deed  is  beyond 
all  question  a  deed  for  the  registration  of  which  provision 
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is  made  by  the  Companies  Act,  1862,  and  I  think  I  was  told 
it  had  actually  been  registered.  If  not,  it  ought  to  have  been 
registered.  That  case  seems  to  me  to  be  exactly  in  point. 
I  must  hold  that  the  covering  deed,  therefore,  itself  v^as  not  a 
bill  of  sale,  looking  at  that  authority.  The  head-note  says  : 
"Are  not,  upon  the  true  construction  of  the  Bills  of  Sale 
Act,  1878,  bills  of  sale  within  the  scope  of  that  Act."  That 
was  not  the  only  point  decided,  because  Bowen  L.J.,  who  gave 
the  judgment  of  the  Court,  said  at  the  beginning  of  his  judg- 
ment (1) :  "  The  question  we  have  to  decide  is  whether  both 
or  either  of  the  debentures  before  us,  which  are  in  fact  deben- 
tures of  a  joint  stock  company  limited,  and  which  create  a- 
charge  on  the  floating  real  and  personal  property  of  the  com- 
pany, are  void  for  non-registration  under  the  Bills  of  Sale  Acts, 
1878  or  1882,  or  either  of  such  Acts.  So  far  as  the  Bills  of  Sale 
Act  of  1882  is  concerned,  it  seems  to  us  that  such  debentures 
are  expressly  excepted  from  its  operation  by  s.  17."  The  rest 
of  the  judgment  deals  only  with  the  Act  of  1878,  simply  because 
the  Act  of  1882  had  been  disposed  of  in  those  words  at  the 
beginning  of  the  judgment ;  but  beyond  that  it  seems  to  me 
that  the  decision  as  to  the  Act  of  1878  covers  the  present  case, 
because  all  bills  of  sale  under  the  Act  of  1882  are  bills  of  sale 
under  the  Act  of  1878 ;  though  it  is  not  the  case  that  all  bills 
of  sale  under  the  Act  of  1878  are  within  the  Act  of  1882  ;  but, 
on  the  other  hand,  the  converse  is  the  case ;  and  therefore,  if 
this  is  not  a  bill  of  sale  under  the  Act'  of  1878,  it  is  not  under 
the  Act  of  1882,  which  is  a  supplemental  Act  to  the  principal 
Act,  and,  by  the  3rd  section  of  the  latter  Act,  the  two  are  to  be 
read  as  one. 

There  is  one  other  case  I  wish  to  refer  to,  where  In  re 
Sta7idard  Manufacturing  Go.  (2)  was  followed.  In  the  case  of 
In  re  Opera,  Limited  (3),  I  read  from  the  head-note:  "The 
sheriff,  on  seizing,  on  behalf  of  an  execution  creditor,  goods 
belonging  to  a  limited  company,  takes — at  all  events  before 
sale  by  him — subject  to  the  rights  of  debenture-holders  under 
debentures  charging  all  the  property  of  the  company  as  security 

(1)  [1891]  1  Ch.  644.  (2)  [1891]  1  Ch.  627. 

(3)  [1891]  3  Ch.  2G0. 
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for  the  debenture  debt."  There  it  was  held  that  the  charge 
created  by  debentures  had  priority  over  the  rights  of  the  sheriff 
in  execution.  It  seems  to  me  that  the  right  created  by  the 
debentures  is  equally  effective  against  a  distress — not,  indeed, 
by  a  landlord,  because  that  is  not  the  case  we  are  dealing  with 
— but  a  distress  under  a  power  to  distrain  which  is  to  be 
exercised  by  the  Act  over  the  company's  goods.  It  seems  to 
me  that,  the  debenture  being  a  good  charge  upon  the  goods,  no 
distress  can  be  made  upon  them,  except,  as  this  case  says, 
subject  to  the  rights  of  the  debenture-holders. 

Then,  in  addition  to  that,  there  is  this  point :  that,  even  if 
the  covering  deed  was  a  bill  of  sale  which  was  invalid  as  not 
being  registered,  yet  the  debentures  proper,  to  cover  which 
the  security  was  created,  are,  beyond  all  question,  debentures ; 
and  they  are  expressed  in  terms  which  give  a  charge.  The 
debenture,  a  form  of  which  is  provided  for  by  the  covering 
deed,  contains  a  provision  that  "  the  company  doth  hereby,  as 
beneficial  owner,  charge  wdth  the  payments  hereby,  or  by  the 
conditions  indorsed  hereon,  provided  for  its  undertaking,  and 
all  its  property  whatsoever,  both  present  and  future,  except 
uncalled  capital,"  all  of  which  is  referred  to  as  ''the  said 
property."  That  being  so,  an  argument  that  was  founded 
upon  s.  14  of  the  Bills  of  Sale  Act,  1882,  has  no  application. 
That  section  provides  :  "  A  bill  of  sale  to  which  this  Act  applies 
shall  be  no  protection  in  respect  of  personal  chattels  included 
in  such  bill  of  sale  which  but  for  such  bill  of  sale  would  have 
been  liable  to  distress  under  a  warrant  for  the  recovery  of  taxes 
and  poor  and  other  parochial  rates."  That  is  to  say,  a  bill  of 
sale  to  which  this  Act  applies  shall  be  no  such  defence ;  but  as, 
in  my  opinion,  neither  the  debentures  nor  the  covering  deed 
are  within  the  Act  at  all,  the  benefit  conferred  by  s.  14  has  no 
application,  because  it  is  confined  to  bills  of  sale  to  which  the 
Act  does  apply.  Under  those  circumstances,  the  money  must 
be  paid  to  the  receiver. 

Then,  as  regards  the  second  case  in  the  paper  for  judgment, 
I  was  told  that  that  was  altogether  the  same  as  the  one  in 
which  I  have  just  given  judgment,  excepting  that  in  one  respect 
it  was  more  favourable  to  the  plaintiff.    I  need  not  go  into  that 
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question,  or  consider  whether  it  is  or  not.  The  grounds  on 
which  I  have  decided  the  first  are  quite  sufficient  for  deciding 
the  second,  and  the  order  in  that  case  will  be  for  payment  of 
the  agreed  sum  to  the  plaintiff  also.  The  costs  must  follow 
the  event. 

Solicitor  for  plaintiff :  J.  W.  Miles. 

Solicitor  for  defendants  in  both  actions  :  L.  W.  Wigg,  for 
F.  E.  Burcher,  Kidderminster. 

D.  P. 


NORTH  J.  HUNT  V.  WOESFOLD. 

^  [1896    H.  417.] 

April  28.  Pfadice — Action  for  Recovery  of  Land — Joinder  of  other  Cause  of  Actio7i^ 
Leave  of  Court — Waiver  of  Lrregularity — Rules  of  Sujpreme  Court,  1883, 
Order  xvni.,  r.  2  ;  Order  lxx.,  r.  2. 

The  plaintiff  claimed  a  declaration  that  an  alleged  mortgage  of  land  to 
the  defendant  created  no  charge  on  the  land  comprised  in  it,  and  he  claimed 
possession  of  the  land.  The  plaintiff  claimed  alternatively  an  account  of 
what  was  due  on  the  mortgage,  and  redemption.  The  plaintiff  was  a 
judgment  creditor  of  the  mortgagor ;  he  had  obtained  an  order  appointing 
him  receiver  of  the  rents  of  the  land,  and  the  order  had  been  registered. 
On  a  summons  by  the  defendant  to  stay  all  proceedings  in  the  action,  on 
the  ground  that  no  leave  of  the  Court  had  been  obtained  to  join  another 
cause  of  action  with  the  action  for  the  recovery  of  the  land : — 

Held,  that,  though  the  defendant  had  entered  an  appearance  to  the  writ, 
it  was  not  too  late  for  him  to  take  the  objection  :  but 

Held,  that  the  iDlaintiff  was  entitled  without  leave  to  ask  for  possession 
of  the  land  in  either  alternative — immediate  possession  if  the  mortgage 
was  invalid,  and  possession  on  payment  of  what  should  be  found  due  if  the 
mortgage  was  valid. 

Mulckern  v.  Doerhs  (53  L.  J.  (Q.B.)  526)  is  overruled  by  Wilmott  v. 
Freehold  House  Property  Co.  (51  L.  T.  (N.S.)  552)  and  Smurthvaife 
V.  Haniiay  ([1894]  A.  C.  494). 

Summons  by  the  defendant  asking  that  all  proceedings  in  the 
action  might  be  stayed,  on  the  ground  that  no  leave  was 
obtained  to  join  the  other  causes  of  action  with  the  action  for 
the  recovery  of  land,  or,  in  the  alternative,  that  the  statement  of 
claim  might  be  struck  out  or  amended,  on  the  ground  that  the 


2Ch. 


CHANCEEY  DIVISION. 


225 


same  was  embarrassing,  and  upon  the  further  ground  that,  so  NORTH  j. 
far  as  the  same  claimed  redemption,  the  mortgagor  had  not  1896 
been  made  a  party  to  the  action.  Hunt 
The  writ  was  issued  on  February  3,  1896.    By  the  indorse-  ^orsfold 

ment  the  plaintiff  claimed  in  substance  the  same  relief  as  he   

claimed  by  the   statement   of  claim  which  he  afterwards 
delivered. 

The  defendant  entered  an  appearance. 

The  statement  of  claim  delivered  on  February  22,  1896,  con- 
tained the  following  allegations  : — 

The  plaintiff  on  November  4,  1895,  recovered  judgment  in  an 
action  in  the  Queen's  Bench  Division  against  J.  K.  Worsfold 
for  800Z.  and  costs. 

On  December  18,  1895,  the  plaintiff  was  by  an  order  in  that 
action  appointed  receiver  of  the  rents  of  two  houses  at  Eedhill 
belonging  to  J.  E.  Worsfold. 

On  December  30,  1895,  the  order  for  a  receiver  was  duly 
registered.    The  plaintiff's  statement  proceeded  as  follows  : — 

The  defendant  states  that  by  a  deed,  purporting  to  be  a  deed 
of  mortgage  and  alleged  to  have  been  made  on  May  27,  1895, 
between  the  said  J.  B.  Worsfold  and  the  defendant,  the  said 
J.  E.  Worsfold  purported  to  mortgage  the  said  two  houses  to 
the  defendant  for  the  sum  of  171/.  in  the  said  deed  alleged  ta 
have  been  due  from  the  said  J.  E.  Worsfold  to  the  defendant 
on  an  account  stated,  and  the  defendant  agreed  to  pay  a  further 
sum  of  101.  10s.  to  the  said  J.  E.  Worsfold. 

The  defendant  never  lent  the  said  J.  E.  Worsfold  the  sum 
of  171/.  or  the  sum  of  lOZ.  IO5.,  and  the  said  J.  E.  Worsfold 
was  never  indebted  to  the  defendant  in  the  sum  of  171/.  on  an 
account  stated,  or  in  the  sum  of  10/.  IO5. 

"  The  said  mortgage  deed  is  wholly  fictitious,  and,  without 
consideration,  procured  by  the  defendant  (if  the  said  deed  was 
ever  executed  by  the  said  J.  E.  Worsfold,  which  the  plaintiff 
denies)  with  intent -to  obtain  possession  of  the  said  houses  and 
the  title-deeds  relating  thereto. 

"  The  defendant  is  in  possession  of  the  said  houses  and  title- 
deeds,  and  refuses  to  give  up  possession  though  requested  so 
to  do. 

Vol.  II.  1896.  Q  1 
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NOETHJ.      ^'The  plaintiff  claims— (1.)  A  declaration  that  the  alleged 
1896      mortgage  deed  made  between  J.  E.  Worsfold  and  the  defendant 
Hunt      on  May  27,  1895,  constitutes  no  charge  on  the  houses  or  on  the 
WoESPOLD.   pi^operty  comprised  in  the  said  deed.    (2.)  Possession  of  the 
  said  houses  and  property  and  deeds  relating  thereto.    (3.)  Alter- 
natively (so  far  as  the  said  alleged  mortgage  deed  may  be  held 
to  be  a  charge  on  the  said  houses  and  property)  for  an  account 
of  what  is  due  thereon  and  redemption." 


A.  Bedclall,  for  the  defendant.  There  is  no  objection  to  the 
plaintiff's  joining  his  first  claim  for  a  declaration  of  the  invalidity 
of  the  mortgage  with  his  second  claim  for  possession  of  the 
houses.  But  the  third  claim  for  redemption  is  an  entirely 
separate  and  distinct  cause  of  action,  and  by  rule  2  (1)  of 
'Order  xviii.  it  cannot  be  joined  with  the  claim  for  possession 
without  the  leave  of  the  Court  obtained  before  the  issue  of 
the  writ. 

P.  B.  HicJcey,  for  the  plaintiff.  It  is  too  late  to  take  this 
'Objection  after  the  defendant  has  entered  an  appearance.  The 
-entry  of  appearance  is  a  "  fresh  step  "  within  Order  lxx.,  r.  2  : 
Mulchern  v.  Doerks  (2) ;  Tozier  v.  Haivhins.  (3)  The  entry  of 
.a  conditional  appearance  is  not  taking  a  "fresh  step,"  but  the 
*entry  of  an  ordinary  appearance  is. 

A.  Beddall,  for  the  defendant.   An  improper  joinder  of  causes 

'(1)  By  Order  xvm.,  r.  2, "  No  cause  very  of  the  possession  of  the  mortgaged 
of  action  shall  unless  by  leave  of  the  property  to  the  plaintiff  on  or  after  the 
Court  or  a  judge  be  joined  with  an  order  absolute  for  foreclosure  or  re- 
action for  the  recovery  of  land,  except  demption,  as  the  case  may  be,  and 
claims  in  respect  of  mesne  profits  or  such  an  action  for  foreclosure  or 
arrears  of  rent  or  double  value  in  re-  redemption  and  for  such  delivery  of 
spect  of  the  premises  claimed,  or  any  possession  shall  not  be  deemed  an 
part  thereof,  and  damages  for  breach  action  for  the  recovery  of  land  within 
of  any  contract  under  which  the  same  the  meaning  of  these  rules." 
or  any  part  thereof  are  held,  or  for  any  Order  lxx.,  r.  2  :  "  No  application 
wronger  injuryto  the  premises  claimed.  to  set  aside  any  proceeding  for  irregu- 

"  Provided  that  nothing  in  this  order  larity  shall  he  allowed  unless  made 

contained  shall  prevent  any  ^Dlaintiff  within  reasonable  time,  nor  if  the  party 

in  an  action  for  foreclosure  or  redemp-  applying  has  taken  any  fresh  step  after 

tion  from  asking  for  or  obtaining  an  knowledge  of  the  irregularity." 

order  against  the  defendant  for  deli-  (2)  53  L.  J.  (Q.B.)  526. 

(3)  15  Q.  B.  D.  650. 
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of  action  is  not  an  "  irregularity  "  within  rule  2  of  Order  Lxx. :  NORTH  J 
Wilmott  V.  FreeJiolcl  House  Property  Co.  (1) ;  Smurtlnoaite  v.  1896 
Hannajj.  (2)    As  Lord  Herschell  said  in  the  latter  case  (3),  if  hunt 
this  joinder  of  causes  of  action  is  "unwarranted  by  any  enact-  ^yorsj^old 

ment  or  rule"  it  is  "much  more  than  an  irregularity."  In   

Bead  v.  Wotton  (4)  a  similar  objection  was  allowed  to  be  taken 
after  the  deHvery  of  a  statement  of  claim.  Mulchern  v. 
Doerhs  (5)  must  be  taken  to  have  been  overruled. 

P.  S.  HicJceij,  in  reply.  In  Wilmott  v.  Freehold  House  Pro- 
jperty  Co.  (1)  the  decision  was  only  that  the  defence  was  not 
embarrassing.  It  would  be  too  late  to  take  the  objection  at 
the  trial  of  the  action :  In  re  Derhon.  (6)  Smicrthwaite  v. 
Hannay  (2)  does  not  apply.  The  question  there  was  as  to  the 
joinder  of  several  plaintiffs  in  respect  of  separate  causes  of 
action. 

NoETH  J.  It  seems  to  me  that  the  decision  in  Mulchern  v. 
Doerks  (5)  is  inconsistent  with  what  was  done  in  Wilmott  v.  Free- 
hold House  Property  Co.  (1)  and  Smurthivaite  v.  Hannay.  (2)  I 
cannot,  therefore,  say  that  the  defendant  is  too  late  in  taking 
the  objection. 

A.  Beddall,  for  the  defendant.  The  two  causes  of  action  are 
entirely  distinct,  and  their  joinder  must  be  very  embarrassing  * 
to  the  defendant.  In  an  action  for  the  recovery  of  land  the 
defendant  is  only  bound  to  plead  that  he  is  in  possession.  The 
leave  of  the  Court  cannot  be  given  after  the  writ  has  been  issued  : 
In  re  Pitcher.  (7)  In  Gledhill  v.  Hunter  (8)  it  was  held  that  an 
action  to  establish  title  to  land,  not  claiming  possession,  is  not 
an  action  for  the  recovery  of  land,  so  as  to  require  the  leave  of 
the  Court  for  its  joinder  with  another  cause  of  action.  There 
was  only  one  cause  of  action  in  that  case ;  here  there  is  a 
distinct  and  separate  cause  of  action  besides  the  claim  to  recover 
the  land. 

P.  S.  HicTcey,  for  the  plaintiff,  was  not  called  upon. 

(1)  51  L.  T.  (N.S.)  552.  (5)  53  L.  J.  (Q.B.)  526. 

(2)  [1894]  A.  C.  494.  (6)  36  W.  R.  667. 

(3)  Ibid.  501.  (7)  11  Ch.  D.  905. 

(4)  [1893]  2  Ch.  171.  (8)  14  Cli.  D.  492. 
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JJJOETHJ.  NoETH  J.  The  plaintiff  asks  for  a  declaration  that  the 
1896  mortgage  deed  constitutes  no  charge  upon  the  houses  and 
Hunt      property  comprised  in  it,  and  it  is  admitted  that  this  claim  has. 

WoRSFOLD.  ^6®^  properly  joined  with  the  claim  for  recovery  of  possession 
of  the  property.  Por  this  purpose  the  plaintiff  must  be  treated 
as  the  owner  of  the  property,  and  he  wants  to  have  the 
mortgage  put  out  of  his  way.  Then,  in  the  alternative,  he  asks, 
so  far  as  the  mortgage  deed  may  be  held  to  be  a  charge  on  the 
property,  for  an  account  of  what  is  due  on  the  mortgage  and 
for  redemption.  The  plaintiff  has  joined  in  one  action  two 
claims  each  of  which  would  be  perfectly  good  if  it  stood  alone. 
He  wants  to  obtain  possession  of  the  land  if  there  is  no* 
mortgage,  and  he  equally  wants  to  obtain  possession  if  there 
is  a  valid  mortgage.  In  either  case  he  asks  for  possession — 
possession  at  once  if  there  is  no  valid  mortgage,  and  possession 
upon  payment  of  what  may  be  found  due  if  the  mortgage  is 
valid.  It  is  true  that  he  does  not  in  the  latter  event  ask  for 
possession  in  express  terms,  but  I  think  he  does  ask  it  in 
substance.  As  he  is  entitled  without  any  leave  to  ask  for  a 
declaration  that  the  mortgage  deed  is  invalid,  I  think  he  is 
equally  entitled  to  ask  in  the  other  alternative  for  possession 
of  the  land  upon  payment  of  what  may  be  found  due  on  the 
.mortgage. 

[His  Lordship  then  held  that  the  mortgagor  ought  to  be  a. 
party  to  the  action,  and  made  an  order  staying  proceedings 
until  he  should  have  been  added  as  a  party.] 

Solicitors  :  A.  M,  Bradley ;  Morrisons, 

w.  L.  a 


2Ch. 


CHANCERY  DIVISION. 


229 


Li  re  HELLAED  &  BE  WES. 


NORTH  J. 


1896 


Solicitor — Costs — Taxation — Costs  of  Taxation — Lease  at  Rent  and  Premium  ^^v-w 
— Minimum  Scale  Charge — General  Order  under  Solicitors'  Remuneration  -^pril  28,  30. 
Act,  1881,  Sched.  L,  Part  /.,  rr.  7,  8  ;  Part  II.,  r.  5. 

A  lease  for  ninety-nine  years,  determinable  on  three  lives,  was  granted 
nt  an  annual  rent  of  12s.  Id.  and  a  premium  or  fine  of  12?.  Is.  ^d. : — 

Held,  that  the  lessor's  solicitors  were  entitled  to  a  fee  of  5Z.  in  respect  of 
the  rent  under  Sched.  I.,  Part  II.  (second  scale),  to  the  General  Order  under 
the  Solicitors'  Remuneration  Act,  1881,  and  to  an  additional  fee  of  37.  in 
respect  of  the  premium  by  virtue  of  rule  5  in  Part  II.  and  rule  8  in  Part  I. 
of  Sched.  I. 

The  lessor's  solicitors  wrote  on  December  24  to  the  lessee's  solicitors 
that  their  charges  in  relation  to  the  lease  amounted  to  11.  lis.  On 
January  1  the  lessee's  solicitors  wrote  asking  for  particulars  of  the  charges. 
In  reply  the  lessor's  solicitors  on  January  2  sent  a  bill  with  detailed  items, 
amounting  to  10?.  10s.  Sd.,  adding  at  the  foot,  "Say  11.  lis."  The  lessee 
obtained  an  order  to  tax  the  bill,  and  on  the  taxation  the  whole  of  the 
11.  lis.  was  allowed : — ■ 

Held  (affirming  the  decision  of  the  taxing  master),  that  the  bill  was 
delivered  on  December  24 ;  that  the  bill  sent  on  January  1  was  merely 
explanatory;  and  that,  the  bill  not  having  been  reduced  on  taxation, 
the  solicitors  were  entitled  to  the  costs  of  the  taxation. 

Summons  by  a  lessee  to  review  the  taxation  of  the  of 
costs  of  Messrs.  Hellard  &  Bewes,  the  lessor's  solicitors,  in 
relation  to  the  renewal  of  a  lease  for  lives. 

The  renewed  lease  was  for  a  term  of  ninety -nine  years,  deter- 
minable on  three  lives,  at  an  annual  rent  of  125.  Id.  and  a 
premium  or  fine  on  renewal  of  12Z.  Is.  Sd. 

On  December  24,  1895,  Messrs.  Hellard  &  Bewes  wrote  to 
the  lessee's  solicitors  : — 

Herewith  counterpart  lease  for  signature  by  the  lessee. 
The  renewal  expenses  are  as  follows  : — 


Fine 

Heriot 

Lease 


£   s.  d. 

12    1  8 

14  2 

7  11  0 


^20  16  10. 
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NORTH  J.      On  January  1,  1896,  the  lessee's  solicitors  wrote  to  Messrs. 
1896      Hellard  &  Bewes  : — 

In  re  "  We  have  obtained  the  execution  of  the  mortgagee  to  the 
&  Bewes^    counterpart  lease  herein,  but  before  writing  the  mortgagor  for 

  the  amount  payable  on  completion  we  shall  be  glad  to  have 

particulars  of  your  charges  for  the  lease  and  counterpart 
amounting  to  71.  lis.  Od.,  as  it  appears  to  us  that  that  amount 
exceeds  the  full  scale  costs  to  which  you  are  entitled." 

On  January  2,  1896,  Messrs.  Hellard  &  Bewes  replied  : — 
Herewith  as  requested  we  send  our  bill  shewing  how  the 
71.  lis.  is  arrived  at." 

The  bill  sent  with  this  letter  contained  two  items  of 
11.  ISs.  4:d.  and  13s.  Ad.  respectively.  There  was  then  a  third 
item,  To  professional  charges  drawing  and  completing  lease 
and  counterpart  (3Z.  in  respect  of  premium,  and  51.  in  respect 
of  rent)  81.,"  and  a  fourth  item,  "  Stamps  on  lease  and 
counterpart  4s.,"  making  a  total  of  101.  10s.  8d.  Under  this 
total  was  added,  "  Say  71.  lis." 

On  January  17,  1896,  the  lessee  obtained  an  order  of  course 
for  the  taxation  of  the  bill,  which  was  stated  in  the  order  to 
have  been  delivered  on  January  3. 

The  taxing  master  was  of  opinion  that  the  solicitors  were, 
under  the  General  Order  under  the  Solicitors'  Kemuneration 
Act,  1881,  entitled  to  charge  a  fee  of  81.  (1),  and  as  they  had 

(1)  The  material    parts    of    the  remuneration  would,  but  for  this  pro- 
General  Order  are  as  follows  : —  vision,  amount  to  less  than  5L,  the 
Sched.  I.,  Part  I.  contains  prescribed  remuneration  shall  be  5?., 
"  Scale  of  Charges  on  Sales,  Pur-  except  on  transactions  under  100?.,  in 
chases  and  Mortgages,  and  Eules  ap-  which  cases  the  remuneration  of  the 
plicable  thereto."  solicitor  for  the  vendor,  purchaser. 
The  scale  provides  (inter  alia)  mortgagor  or  mortgagee  is  to  be  3L" 
"  Vendor's  solicitor  for   deducing        Part  II.  of  Sched.  I.  (second  scale) 
title  to  freehold,  copyhold,  or  lease-  provides  a 

hold  property,  and  perusing  and  com-        "  Scale  of  charges  as  to  conveyances 

pleting  conveyance  (including  prepara-  in  fee,  or  for  any  other  freehold  estate, 

tion  of  contract  or  conditions  of  sale,  reserving  rent,  or  building  leases  re- 

if  any),"  for  the  first  lOOOZ.  a  fee  of  serving  rent,  or  other  long  leases  not 

30s.  per  lOOZ.  at  rack-rent  (except  mining  leases)  or 

By  rule  7,  "Fractions  of  lOOZ.  agreements  for  the  same  respectively." 
under  501.  are  to  be  reckoned  as  501."         The  scale  prescribes  for  "  vendor's 

Kule  8 :   "  Where  the  prescribed  or  lessor's  solicitor    for  preparing. 
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claimed  only  11.  lis.  he  allowed  that  sum.    He  was  also  of  NOETHJ. 
opinion  that  the  bill  which  he  was  taxing  was  a  bill  of  11.  lis.  1896 
delivered  on  December  24,  and  that  the  bill  with  items  sent  on      in  re 
January  2  was  only    an  explanation  in  detail  of  that  for  which  ^^e^^s! 
the  solicitors  had  previously  charged  11.  lis.  in  a  lump  sum." 
He  therefore  held  that,  as  the  bill  had  not  been  reduced  on 
taxation,  the  solicitors  were  entitled  to   the  costs  of  the 
taxation. 

F.  Thompson,  for  the  lessee.  The  solicitors  are  entitled, 
under  the  second  scale  in  Part  H.  of  Sched.  I.  to  the  General 
Order,  to  a  fee  of  5Z.  in  respect  of  the  rent,  and  also,  by  rule  5 
in  that  schedule,  to  a  fee  in  respect  of  the  premium  equal  to 
the  fee  on  a  purchase  at  a  price  equal  to  the  premium.  The 
solicitors  are  entitled  to  this  fee,  even  though  no  abstract  of  the 
lessor's  title  is  furnished :  In  re  Bohson.  (1)  The  scale  in 
Part  I.  of  Sched.  I.,  coupled  with  rule  7  in  that  Part,  shews 
that  the  premium  fee  is  155.,  and  when  that  is  added  to  the  5/. 
in  respect  of  the  rent  the  remuneration  exceeds  bl.;  so  that 
rule  8  in  Part  I.,  which  prescribes  a  minimum  remuneration^ 
does  not  apply.  ''Prescribed  remuneration"  in  rule  8  means 
the  remuneration  prescribed  in  relation  to  the  particular 
transaction.  The  Eules  in  Part  1.  apply  to  Part  II. ;  they 
are  not  limited  in  their  applicajiion  as  those  in  Part  II.  are. 
There  is  only  one  transaction ;  the  fact  that  there  is  a  pre- 
mium does  not  increase  the  work  which  the  solicitor  has  to 
do :  In  re  The  Onward  Building  Society  (2)  ;  In  re  Field.  (3) 
There  are  not  to  be  two  minimum  fees  in  respect  of  one 
transaction. 

Upjohn,  for  the  solicitors,  was  not  called  upon. 


settling,  and  completing  conveyance  partly  of  a  rent,  then,  in  addition  to 

and  duplicate,  or  lease  and  counter-  the  remuneration  hereby  prescribed  in 

part,"  where  the  amount  of  annual  respect  of  the  rent,  there  shall  be  paid 

rent  does  not  exceed  5?.  a  remuneration  a  further  sum  equal  to  the  remunera- 

of  5?.  tion  on  a  purchase  at  a  price  equal  to 

Eule  5  :  "  Where  a  conveyance  or  such  money  payment  or  premium." 

lease  is  partly  in  consideration  of  a  (1)  45  Ch.  D.  71. 

money  payment   or  premium,   and  (2)  [1893]  1  Q.  B.  16. 

(3)  29  Ch.  D.  608. 


232 


CHANCEEY  DIVISION. 


[1896] 


NORTH  J.      NoETH  J.    I  think  the  taxing  master's  decision  quite  right. 
1896  There  is  a  renewed  lease  for  ninety-nine  years  or  three  lives 

In  re  at  an  annual  rent  of  12s.  Id.,  and  a  fine  of  12/.  Is.  Sd. ;  the 
&  Bewes^    lessor's  solicitors  are  to  be  paid  by  scale ;  and  the  question  is, 

  What  is  the  proper  scale  charge  ? 

A  conveyance  of  this  kind  comes  under  Part  II.  of  Sched.  I. 
to  the  General  Order  under  the  Solicitors'  Kemuneration  Act, 
the  second  scale  of  v^hich  provides  a  "  scale  of  charges  as  to 
conveyance  in  fee,  or  for  any  other  freehold  estate,  reserving 
rent,  or  building  leases  reserving  rent,  or  other  long  leases  not 
at  rack-rent."  This  renev^ed  lease  is  not  at  a  rack-rent.  Then 
v^hat  is  the  remuneration  to  be  paid?  First  of  all  there  is 
''vendor's  or  lessor's  solicitor  for  preparing,  settling,  and  com- 
pleting conveyance  and  duplicate,  or  lease  and  counterpart." 
On  the  "  amount  of  annual  rent,  where  it  does  not  exceed  5/.," 
the  amount  of  remuneration  is  5/.  In  this  case  the  rent  is  less- 
than  51. ;  therefore  51.  is  the  remuneration  in  respect  of  it. 
Then  in  the  same  part  of  Sched.  I.  there  are  "  rules  applicable 
to  Part  II.  of  Sched.  I.  as  to  all  leases  or  conveyances  at  a 
rent."  Eule  5  is  important :  [His  Lordship  read  it.]  The 
remuneration  in  respect  of  the  rent  is  5/. ;  and  rule  5  says  that 
in  addition  to  that  there  is  to  be  paid  a  further  sum  equal  to 
the  remuneration  on  a  purchase  at  a  price  equal  to  12Z.  Is.  8d. 
That  carries  us  back  to  Part  I.  of  Sched.  I.  Part  I.  prescribes 
a  "  scale  of  charges  on  sales,  purchases,  and  mortgages."  The 
scale  provides  for  the  "  vendor's  solicitor  for  deducing  title  to 
freehold,  copyhold,  or  leasehold  property,  and  perusing  and 
completing  conveyance,  for  the  first  1000/.,  30s.  per  100/."  That 
would  make  the  remuneration  30s.  on  a  purchase  at  the  price 
of  12/.  Is.  8d.  But  rule  7  in  Part  I.  says  :  "  Fractions  of 
100/.  under  50/.  are  to  be  reckoned  as  50/."  Therefore,  the 
12/.  Is.  8d.  is  to  be  reckoned  as  50/. ;  and  the  scale  charge  payable 
in  respect  of  the  premium  would  be  half  of  30s. — that  is,  15s. 
But  then  comes  rule  8  :  [His  Lordship  read  it.]  Therefore,  to 
find  what  is  to  be  added  to  the  remuneration  in  respect  of  the 
rent  of  5/.,  we  are  referred  back  to  Part  I.  of  Sched.  I.,  and 
there  we  find  that  the  sum  to  be  added  would  be  15s.,  but  for 
rule  8,  which  says  that  when  the  transaction  is  under  100/. 
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(which  is  the  case  here)  the  sohcitor's  remuneration  is  to  be  3Z.  NORTH  J. 
Having  therefore  exhausted  Part  I.  and  the  rules  in  it,  and  1896 
having  arrived  at  SI.  as  the  remuneration  on  a  purchase  at  a      in  re 
price  equal  to  the  present,  we  go  back  to  rule  5  in  Part  II.  of  &^ewes. 

Sched.  L,  and  add  that  3/.  to  the  remuneration  in  respect  of   

the  rent,  which  is  51.  This  makes  the  total  remuneration  8^. 
That  is  what  the  taxing  master  has  allowed,  and  I  think  he 
is  right. 

Mr.  Thompson's  argument  comes  in  effect  to  this :  having 
got  51.  from  Part  II.  of  Sched.  I.  in  respect  of  the  rent,  and 
155.  from  Part  I.  in  respect  of  the  premium,  we  are  to  leave 
Part  I.  and  go  back  to  Part  11. ,  bringing  the  155.  from  Part  I., 
which  is  to  be  added  to  the  51.  from  Part  II. ;  and  then,  having 
done  that  and  arrived  at  the  total,  we  are  to  go  back  again  to 
Part  I.  for  the  purpose  of  seeing  whether  rule  8  applies,  that 
being  a  rule  which  is  not  applicable  to  this  compound  sum  at 
all.  It  is  a  rule  relating  to  the  "  scale  of  charges  on  sales, 
purchases,  and  mortgages,"  and  to  nothing  else,  and  the  refer- 
ence to  it  has  answered  its  purpose  when,  by  means  of  that 
reference,  we  have  calculated  the  sum  which  has  to  be  intro- 
duced under  rule  5  in  order  to  arrive  at  the  two  sums  which 
are  to  be  added  together  to  make  up  the  total  remuneration. 

In  my  opinion,  the  taxing  master's  view  was  quite  right. 


F,  Tliompson,  for  the  lessee.  The  taxing  master  ought  to 
have  ordered  the  solicitors  to  pay  the  costs  of  the  taxation. 
He  was  wrong  in  holding  that  the  bill  was  delivered  on  Decem- 
ber 24.  The  bill  which  he  was  taxing  was  the  bill  with  items 
which  was  delivered  on  January  3,  and  this  is  so  stated  in  the 
order  for  taxation.  More  than  one-sixth  was  taxed  off  that 
bill.  A  solicitor  who  delivers  a  bill  of  a  specified  amount 
cannot,  when  the  bill  has  been  reduced  by  more  than  one-sixth, 
escape  paying  the  costs  of  taxation  because  he  offered  to  take 
less  than  the  amount :  In  re  Cartheiv.  (1)  Be  TiUeard  (2)  and 
Be  Bussell,  Son  <£  Scott  (3)  are  distinguishable. 

UpjoJm,  for  the  solicitors,  was  not  called  upon. 

(1)  27  Ch.  D.  485.  (2)  32  Beav.  476. 

(3)  55  L.  T.  (N.S.)  71. 
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NOKTH  J.      North  J.    I  think  the  taxing  master  has  come  to  the  right 
1896       conclusion  upon  this  point  also.    [His  Lordship  referred  to  the 
In  re      Correspondence,  and  continued  : — ] 
&BEWE?       Although  the  solicitors  were  to  be  remunerated  by  a  scale 

  charge,  it  is  clear  that  a  bill  might  properly  have  been  delivered 

and  been  asked  for,  because  clause  4  of  the  General  Order 
provides :  "  The  remuneration  prescribed  by  Sched.  I.  to  this 
Order  is  not  to  include  stamps,  counsel's  fees,  auctioneer's  or 
valuer's  charges,  travelling  or  hotel  expenses,"  and  a  number 
of  other  matters.  Therefore  it  is  quite  clear  that  the  bill  which 
would  have  to  be  made  out  by  the  solicitor  would  include,  first, 
the  scale  charge,  and,  secondly,  whatever  sums  in  respect  of 
stamps,  counsel's  fees,  auctioneer's  charges,  and  so  on  would 
properly  be  charged  against  the  person  who  had  to  pay  the 
bill ;  and  in  the  present  case,  as  there  was  an  extra  charge  of 
4s.  for  stamps,  it  is  clear  that  there  might  be  a  bill  made  out 
containing  the  scale  charge  and  the  extra  charge  for  stamps. 
The  lessee  suggested  that  the  charge  of  71.  lis.  was  too  large, 
and  obtained  an  order  of  course  to  tax  the  bill.  The  amount 
in  dispute  was  a  very  small  sum — only  21.  5s. — but,  as  Mr. 
Thompson  says,  it  is  a  matter  of  principle  which  may  affect 
a  good  many  transactions  in  that  part  of  the  country  in  which 
the  property  is  situate,  and  the  applicant  was  quite  entitled  to 
bring  the  matter  before  the  Court.  He  had  the  inclosure 
which  in  the  letter  of  January  2  is  called  a  ''bill,"  and  on 
January  17  he  obtained  an  order  of  course  to  tax  that  bill,  the 
order  stating  that  the  solicitors  ''  on  or  about  January  3,  1896, 
delivered  to  the  petitioner  their  bills  of  fees  and  disbursements." 
The  view  which  the  taxing  master  took  was  that  the  bill 
which  he  was  taxing  was  the  letter  of  December  24  containing 
the  charge  of  71.  lis.,  and  that  the  document  delivered  on 
January  3  was  an  explanatory  list  of  items,  furnished  in  order 
to  justify  the  charge  in  the  bill.  If  that  were  the  true  view 
of  the  case,  the  order  ought  not  to  have  been  an  order  of  course 
to  tax  the  explanatory  list,  which  was  not  a  bill.  But  the 
taxing  master  seems  to  have  ignored  that  irregularity,  and  the 
parties  have  ignored  it  now,  and  I  take  it,  therefore,  that  no 
question  of  irregularity  in  the  order  arises,  but  that  the  taxing 
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master  rightly  proceeded  to  deal  with  the  matter  under  the  NOKTHJ. 
order.  He  came  to  the  conclusion  that  the  letter  of  Decern-  1896 
ber  24  was  really  the  bill,  and  that  letter  said  that  11.  lis.  was  in  re 
the  solicitors'  charge  for  the  lease.  He  rightly  held  that  that  *  &  bewes! 
was  less  than  what  they  might  have  charged  under  the  scale, 
namely,  8Z.  and  4s.  for  stamps.  He  therefore  allowed  the  whole 
of  the  11.  lis.  Then  it  is  said  that  the  list  of  items  was  really 
the  bill,  as  the  letter  of  January  2  called  it ;  that  this  is 
what  ought  to  have  been  taxed ;  and  that  when  it  was  taxed, 
the  amount,  101.  10s.  8d.,  being  reduced  to  71.  lis.,  i.e.,  by  more 
than  one-sixth,  the  solicitors  ought  to  bear  the  costs  of  the 
taxation.  If  the  taxing  master's  view  is  right,  71.  lis.  was  the 
amount  of  the  bill,  and  it  was  taxed  at  71.  lis.,  nothing  being 
taken  off.  I  think  the  taxing  master  was  right.  The  71.  lis. 
was  sent  as  the  amount  of  the  solicitors'  charge.  When  items 
were  asked  for,  shewing  how  the  charge  was  made  out,  items 
were  sent  to  justify  the  amount.  In  the  list  of  items  which 
was  sent  the  total  as  added  up  made  10^.  10s.  8cZ.,  ^nd  imme- 
diately below  that  total  was  written,  "  Say  71.  lis."  I  under- 
stand that  note  when  expanded  to  mean,  "  Our  charge  if  made 
by  items  would  amount  to  101.  10s.  Sd.,  and  that  is  more  than 
the  7L  lis.  which  we  have  already  stated  to  be  our  whole  claim 
in  respect  of  the  business  comprised  in  this  bill."  I  think, 
therefore,  that  the  taxing  master  was  justified  in  saying  that 
the  71.  lis.  was  the  bill  actually  claimed ;  and,  although  the 
mistake  of  treating  the  other  document  as  the  bill  is  perfectly 
intelligible  now,  yet  it  was  a  mistake,  because  the  letter  of 
December  24  was  the  bill.  That  being  so.  Be  Tilleard  (1)  and 
Be  Bussell,  Son  d-  Scott  (2)  exactly  apply,  and  I  think  the 
taxing  master  was  right  in  following  those  cases. 

Solicitors:  Laio  d-  Worssam  ;  Bell,  Brodrick  d  Gray, 

(1)  32  Beav.  476.  (2)  55  L.  T.  (N.S.)  71. 

W.  L.  C. 
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STIKLINGJ.        In  re  KONIG  &  EBHAEDT'S  APPLICATION. 

1896 

y^„^  Trade-marh — Begistration — Restrictions  upon — "  Representations  of  the  Royal 

Feb.  28';  Crown  " — Instructions  issued  hy  Comptroller  to  Persons  tuishing  to  Register 

March  6.  Trade-marhs. 

There  is  no  positive  rule  binding  upon  the  Court  or  the  Board  of  Trade 
prohibiting  the  registration  of  a  trade-mark  containing  the  representation 
of  a  crown.  The  instructions  issued  by  the  Comptroller-General  of  Trade 
Marks  to  applicants  for  registration,  containing  a  regulation  that  "  repre- 
sentations of  the  Eoyal  Crown  "  will  not  be  registered  as  trade-marks  or 
as  prominent  parts  of  trade-marks  unless  the  marks  have  been  used  before 
August  13,  1875,  do  not  prohibit  every  form  of  crown,  but  only  represen- 
tations of  the  Crown  as  it  appears  on  the  Eoyal  Arms,  namely,  a  circlet 
surmounted  by  two  arches. 

Whether  these  instructions  are  binding  upon  the  Court  or  not,  the 
practice  in  the  Trade  Mark  Office,  which  has  been  based  upon  them  since 
1875,  ought  not  now  to  be  de^^arted  from. 

Motion. 

This  was  an  application  by  Messrs.  Konig  &  Ebhardt  asking 
that  the  Comptroller-General  of  Trade  Marks  might  be  directed 
to  proceed  with  the  registration  of  their  trade-mark. 

The  appHcants  wxre  a  German  firm  who,  down  to  the  date 
of  their  application,  had  carried  on  business  in  Germany,  where 
they  had  used  the  mark  which  they  now  desired  to  register  in 
this  country.  It  consisted  of  a  shield,  bearing  a  floral  device 
and  the  words  Urbi  et  orbi,"  the  whole  being  surmounted  by 
the  representation  of  a  crown  or  coronet. 

The  original  application  was  in  Form  F  of  the  first  schedule 
to  the  Patents,  Designs,  and  Trade  Marks  Act  of  1883,  and  by 
it  the  comptroller  was  asked  to  register  the  mark  in  class  39  in 
respect  of  (A)  account  books,  stationery,  &c. ;  but  the  applica- 
tion was  afterwards  modified  in  certain  particulars. 

Upon  receipt  of  the  application  the  comptroller  drew  the 
attention  of  the  applicants  to  other  similar  marks  upon  the 
register,  and  required  the  representation  of  the  crown  to  be 
removed.  The  applicants  answered  that  their  trade-mark  had 
been  the  coat-of-arms  of  the  Ebhardt  family  for  several  centuries, 
and  that  the  representation  of  the  crown  was  not  that  of  the 
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Royal  Crown,  but  what  was  known  in  Germany  as  a  patrician's  STIRLING  J. 
crown.    The  comptroller  nevertheless  insisted  (inter  alia)  upon  1896 
the  removal  of  the  crown  from  the  mark.  in  re 

The  reasons  for  his  refusal  of  the  application  were  thus  stated  EmARD^s 
in  a  letter  which  he  wrote  to  the  appHcants  on  May  6,  1895  :  Application. 
"  The  reasons  why  I  refuse  to  proceed  with  your  application  so 
long  as  the  device  above  the  shield  remains  part  of  the  proposed 
mark  are — first,  because  of  the  similarity  of  the  device  in  ques- 
tion to  the  Eoyal  Crown ;  and,  secondly,  under  s.  72  of  the 
above-mentioned  Acts,  in  view  of  the  following  previous  trade- 
marks." Then  followed  a  Hst  of  similar  trade-marks  already 
on  the  register  for  class  39. 

Upon  the  refusal  of  the  application  by  the  comptroller,  the 
applicants  appealed  to  the  Board  of  Trade,  who  referred  the 
matter  to  the  Court,  and  directed  that  notice  of  the  application 
should  be  given  to  the  owners  of  the  marks  already  on  the 
register,  some  of  whom  were  to  be  at  liberty  to  appear  at  the 
hearing. 

The  applicants  thereupon  wrote  to  the  various  owners  of  the 
marks  in  question  with  a  view  to  ascertaining  whether  they 
desired  to  be  served  with  notice  of  the  proceedings  ;  and  a  cor- 
respondence ensued,  the  result  of  which  was  that  some  of  the 
owners  made  no  objection  to  the  proposed  registration,  others 
agreed  to  it  on  condition  that  the  applicants  undertook  not  to 
use  their  mark  for  particular  kinds  of  goods,  and  others  left  the 
matter  to  the  discretion  of  the  Court. 

No  rules  applicable  to  the  question  of  the  use  of  the  crow^n 
had  ever  been  made  by  the  Board  of  Trade ;  but  printed 
instructions  had  been  issued  by  the  comptroller  and  acted  upon 
in  the  Office  of  Trade  Marks  since  1875.  The  instructions 
were  as  follows  : — 

"  Instructions  to  persons  w^ho  wish  to  register  trade-marks  : 
"  Eestrictions  on  Registration. 

"30.  The  following  will  not  be  re^^istered  as  trade-marks,  or 
as  prominent  parts  of;  trade-marks,  unless  the  marks  have  been 
used  before  13th  August,  1875  : — 

"  The  Royal  Arms,  or  arms  so  nearly  resembling  them  as  to 
be  calculated  to  deceive. 
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STIRLING  J.       Eepresentations  of  Her  Majesty  the  Queen  or  of  any 

1896      member  of  the  Royal  Family. 

jnre  Representations  of  the  Royal  Crown. 

EralEDT's      "        National  Arms  or  Flags  of  Great  Britain." 
Application. 

Moulton,  Q.G.,  and  Whinney,  for  the  applicants.  The  refusal 
of  the  comptroller  to  register  our  mark  on  the  ground  that  it 
contains  a  representation  of  the  Royal  Crown  is  not  justified. 
The  mere  use  of  a  crown  as  a  part  of  a  trade-mark  does  not 
come  within  the  mischief  of  s.  106  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883.  That  section  only  deals  with  the  use 
of  the  Royal  Arms,  and  has  no  application  to  the  question  of 
registration. 

[/Sir  B.  E.  Webster,  A.-G.  The  comptroller  does  not  rely 
upon  that  section.] 

The  Board  of  Trade,  who  alone  have  the  power  of  making 
rules  under  s.  101  for  the  registration  of  trade-marks,  have 
made  no  rule  which  is  applicable  to  this  case.  The  instruc- 
tions "  relied  upon  by  the  comptroller  were  not  issued  by  the 
authority  of  the  Board  of  Trade,  and  are  not  binding  on  the 
Court. 

No  doubt  the  comptroller  has  a  discretion  to  refuse  registra- 
tion under  ss.  62  and  72 ;  but  he  has  no  right  io  make  a  rule 
that  he  will  refuse  to  register  all  marks  containing  certain 
devices.  If  the  comptroller  objected  to  our  mark  on  the  ground 
that  the  crown  was  so  used  as  to  cause  confusion  between  it 
and  other  marks,  that  would  be  a  case  which  we  should  not 
contest. 

But  even  if  the  "  instructions  "  are  valid  and  binding,  our 
mark  does  not  offend  against  them  because  they  are  directed 
solely  against  the  use  of  the  Royal  Arms  and  representations  of 
the  Royal  Crown,  and  our  crown  is  not  like  the  Royal  Crown. 

Sir  B,  E.  Webster,  A  -G.,  and  Ingle  Joyce,  for  the  comptroller. 
For  all  practical  purposes  the  applicants'  mark  contains  a  very 
good  representation  of  the  Royal  Crown.  It  is  very  similar  to 
.  the  crown  which  is  used  on  various  coins  of  the  realm  and 
upon  postal  orders.  For  many  years  attempts  have  been  made 
to  obtain  registration  of  marks  containing  the  Crown,  and  the 
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practice  of  the  office,  which  has  been  settled  since  1875,  is  based  STIRLING  J. 
upon  these  attempts.     No  doubt  the  practice  has  not  been  1896 
adhered  to  so  strictly  as  it  might  have  been,  and  some  marks 
containing  the  Crown  have  got  upon  the  register  ;  but  most  of  Eg^^^J^g 
these  were  old  marks.     Many  other  marks,  moreover,  have  Applicatiox 
been  refused  on  the  same  grounds,  and  any  further  departure 
from  the  rule  would  not  be  fair  to  previous  applicants. 

This  is  a  matter  for  the  discretion  of  the  comptroller  (s.  62, 
sub-s.  4),  and  the  Court  will  not  lightly  interfere  with  the  exer- 
cise of  that  discretion.  It  is  not  disputed  that  taken  as  a  whole 
the  mark  is  a  distinctive  device  within  s.  64,  sub-s.  1  (c)  ;  but 
the  question  is  whether  the  crown  can  be  considered  part  of  it. 
The  crown  itself  is  not  a  distinctive  device,  but  a  common  par- 
ticular which  may  be  added,  but  must  be  disclaimed  under 
s.  74  of  the  Act  of  1883,  as  amended  by  s.  16  of  the  Act  of 
1888. 

No  doubt  the  mark  must  be  looked  at  as  a  whole  ;  but,  having 
regard  to  the  claim  to  include  the  crown  as  part  of  it,  this  is  a 
case  in  which  registration  ought  to  be  refused  under  s.  72  on 
the  ground  of  resemblance  to  other  marks  already  on  the 
register.  It  is  inconvenient  that  the  result  of  private  agree- 
ments with  other  firms  and  undertakings  given  to  them  should 
appear  upon  the  register.  The  question  is  a  public  one,  and  it 
is  more  in  accordance  with  the  statute  that  the  comptroller 
should  refuse  registration  in  such  a  case. 

The  use  of  the  Eoyal  Crown  suggests  superiority  of  the  goods 
upon  which  it  appears,  and  it  ought  not  to  be  used  as  part  of  a 
trade-mark.  The  comptroller  has  exercised  a  wise  discretion  ; 
and  if  the  Court  thinks  fit  to  review  that  exercise  it  is  desirable 
that  some  rule  should  be  laid  down  which  will  guide  the  office 
in  future. 

Moulton,  Q.C.,  in  reply.  The  suggestion  that  the  applicants 
desire  to  use  the  crown  for  the  purpose  of  falsely  representing 
the  quality  of  their  goods  is  not  justified.  The  mark  has  been 
used  by  them  in  Germany  for  many  years,  and  they  only  desire 
to  have  it  registered  here,  as  they  are  entitled  to  under  s.  103 
and  the  International  Convention.  They  are  willing  to  disclaim 
the  right  to  the  exclusive  use  of  the  crown  and  the  words 
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STIRLING  J.  "  Urbi  et  orbi."    This  is  a  compound  design,  and  the  crown  is 
1896       only  an  element  of  it,  and  it  is  immaterial  that  that  element 
has  been  used  before.  The  additions  which  may  be  made  under 
E^hardt's   ^'  '^^       things  which  are  not  part  of  the  mark  at  all. 


Application. 


March  6.  Stirling  J.,  after  stating  the  facts  and  dealing 
with  the  objection  as  to  the  similarity  of  the  applicants'  mark 
to  others  already  on  the  register,  continued : — I  now  come  to 
consider  the  other  objection — namely,  the  similarity  of  the 
device  to  the  Eoyal  Crown.  As  was  pointed  out  by  the  appli- 
cants, there  is  no  positive  rule  which  is  binding  on  the  Court 
or  the  Board  of  Trade  in  reference  to  the  matter ;  but  in  all 
the  instructions  which  have  from  an  early  date  been  issued 
by  the  comptroller  to  persons  intending  to  apply  for  regis- 
tration of  trade-marks,  there  have  been  provisions  on  this 
subject.  These  instructions  have  been  perfectly  well  known  to  ' 
all  applicants  for  trade-marks  ever  since  1875  ;  they  have  been 
largely  acted  upon,  and  it  appears  from  the  evidence  that  trade- 
marks have  been  refused  to  be  registered  on  the  ground  that  a 
representation  of  the  Eoyal  Crown  formed  part  of  the  design ; 
and  whether  or  not  these  instructions  are  absolutely  binding 
on  the  Court,  I  should  be  slow  to  depart  from  a  practice  which 
has  been  established  now  for  twenty  years.  If  I  said  that 
that  practice  ought  now  to  be  departed  from,  many  persons 
who  have  abstained  from  using  a  Eoyal  Crown  would  justly 
feel  aggrieved  at  the  decision.  I  do  not,  therefore,  propose  to 
decide  this  case  on  the  ground  that  there  ought  to  be  any 
departure  from  these  instructions.  I  w^as  not  really  asked  to 
depart  from  the  instructions.  What  was  contended  was  that 
this  was  not  a  representation  of  the  Eoyal  Crown.  What 
is  a  Eoyal  Crown?  It  appears  to  me  that  it  is  that  which 
appears  on  the  Eoyal  Arms,  and  is  perfectly  familiar  to  us  all, 
and  may  be  described  as  a  circlet  surmounted  by  two  arches. 
The  crown  in  this  case  has  no  arches  at  all — it  closely  resem- 
bles a  marquis's  coronet.  If  the  instructions  had  extended  to 
every  form  of  crown,  I  should  probably  have  held  that  regis- 
tration ought  not  to  be  granted ;  but  I  have  only  to  consider 
whether  this  so  closely  resembles  a  Eoyal  Crown  that  it  may  be 
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mistaken  for  it,  and  I  think  it  does  not.    I  was  referred  toSTIKLiNGJ. 
representations  of  Her  Majesty  appearing  on  some  of  the  ]89fi 
current  coins  and  on  postal  orders,  where  she  is  represented  as  7,^ 
wearing  a  circlet ;  but  that  is  not  what  is  nsnally  called  a  emardt's 
Eoyal  Crown.    It  was  suggested  by  the  counsel  for  the  appli-  Application. 
cants,  and  if  the  comptroller  desires  it  I  think  it  would  be  right 
and  proper,  that  there  should  be  a  disclaimer  of  the  right  to  the 
exclusive  use  of  the  crown,  and  it  may  be  a  part  of  the  terms 
that  they  should  disclaim  that  and  the  use  of  the  words  "  Urbi 
et  orbi  "  ;  but,  subject  to  the  alteration  to  be  made  in  the  appli- 
cation and  these  disclaimers,  I  think  the  registration  ought  to 
proceed.    It  seems  to  me  that  the  practice  of  the  office  has 
been  in  accordance  with  the  view  I  have  taken,  because  I  find 
three  coronets,  not  exactly  the  same  as  this,  but  very  like  an 
earl's  coronet,  which  have  been  registered  as  trade-marks. 

Solicitors  :  Gresham,  Davies  d-  Dallas ;  Solicitor  to  the  Board 
of  Trade. 

G.  A.  S. 


BULKELEY  v.  STEPHENS.  stirlingj. 

[I860    B.  172.] 

March  26 ; 

Apportionment — Tenant  for  Life  and  Remainderman — Stock  in  Fuhlic  Com-     April  28. 
pany — Bight  of  Estate  of  deceased  Tenant  for  Life  to  Apportionment  of 
Dividend  partly  earned  hefore  hut  declared  after  Death — Apportionment 
Act,  1870  (33  c&  34:  Vict.  c.  35),  ss.  2,  3,  4,  5. 

Stock  in  a  public  company  forming  part  of  a  testator's  residuary  estate 
was  settled  upon  trust  for  A.  for  life,  and  after  lier  deatli  "  to  pay  transfer 
and  assign  my  residuary  estate  and  the  stoclvs  funds  and  securities  upon 
which  the  same  shall  be  invested  unto  and  amongst "  certain  beneficiaries. 
After  the  death  of  the  tenant  for  life  the  stock  was  sold  "  cum  dividend  " 
under  an  order  of  the  Court  for  the  purpose  of  distribution.  This  order 
w^as  made  in  the  absence  of  the  legal  personal  representatives  of  the  tenant 
for  life.  After  the  sale  a  dividend  was  declared  and  received  by  the  pur- 
chaser in  respect  of  profits,  a  portion  of  which  had  been  earned  prior  to  the 
death  of  the  tenant  for  life  : — 

.Held,  that  the  estate  of  the  tenant  for  life  was  not  entitled  under  the 
Apportionment  Act,  1870,  to  be  paid  out  of  the  purchase-money  of  the 
stock  anything  in  respect  of  the  dividend ;  but,  inasmuch  as  if  the  trust 
had  been  strictly  carried  out  in  accordance  with  the  terms  of  the  will,  by 
Vol.  II.  189G.  n  1 
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transferring  the  investments  to  the  beneficiaries,  the  representatives  of  the 
tenant  for  life  would  have  been  in  a  position,  either  directly,  or  through 
the  trustees,  to  obtain  payment  of  an  apportioned  part  of  the  dividend, 
their  claim  ought  under  the  special  circumstances  of  the  case  to  be- 
acceded  to. 

This  was  a  summons  taken  out  by  Sir  John  Lubbock,  the 
surviving  trustee  of  the  will  of  the  late  Mr.  Stephen  Lyne 
Stephens,  asking  that  he  might  be  at  liberty,  out  of  funds  in  his. 
hands  representing  income  of  the  testator's  residuary  estate,  to 
pay  to  the  legal  personal  representatives  of  the  testator's  widow^ 
Yolande  Marie  Louise  Lyne  Stephens,  a  proportionate  part  of 
a  certain  dividend  upon  a  sum  of  12,000Z.  Eoyal  Exchange 
Assurance  Corporation  Stock. 

The  testator,  who  died  in  1860,  by  his  will,  dated  in  1851^ 
gave  his  residuary  estate  to  trustees  upon  trust  for  conversion 
and  investment  and  to  pay  the  income  arising  therefrom  to  his- 
wife  for  her  life,  and  after  her  decease  to  pay,  transfer,  and 
assign  his  said  residuary  estate  and  the  stocks,  funds,  and 
securities  upon  which  the  same  should  be  invested  unto  and 
amongst  such  of  the  issue  of  four  uncles  of  the  testator  therein 
named  as  should  be  living  at  her  decease.  And  the  testator 
declared  that  it  should  be  lawful  for  his  trustees  to  permit  all 
or  any  part  of  his  residuary  personal  estate  to  remain  in  or 
upon  the  same  securities  or  state  of  investment  in  which  it 
might  be  found  at  his  decease  for  so  long  as  they  should  in 
their  discretion  think  proper. 

The  testator  died  on  February  28,  1860,  and  his  will 
was  proved  on  March  29,  1860.  On  July  3,  1860,  this  suit 
was  commenced  for  the  administration  of  his  estate;  and 
by  a  decree  dated  February  9,  1861,  certain  accounts  and 
inquiries  were  directed  to  be  taken  and  made.  Upon  the 
taking  of  these  inquiries  it  was  found  that  there  were 
in  all  ninety-three  persons  entitled  in  equal  shares  to  the 
testator's  residuary  real  and  personal  estate  on  the  death  of  his 
widow. 

Mrs.  Lyne  Stephens  died  on  September  2,  1894. 
At  the  death  of  the  testator  and  at  the  death  of  his  widow 
part  of  his  residuary  estate  consisted  of  a  sum  of  12,000?.  Eoyal 
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Exchange  Assurance  Corporation  Stock.    The  accounts  of  this  STIELING  J. 

corporation  are  made  up  annually  to  December  31  in  each  year.  1896 

For  many  years  past  an  interim  dividend  of  4  per  cent,  in  bulkeley 

respect  of  the  profits  to  December  31  has  been  declared  at  the    ci    '  ' 
r  r  ^  ^  Stephens. 

preceding  December  25,  and  a  balance   dividend  has  been   

declared  in  June  in  respect  of  the  accounts  made  up  to  the 
preceding  December  31. 

Upon  November  12,  1894,  an  order  was  made  upon  the 
application  of  the  trustees  directing  (inter  alia)  that  they  might 
be  at  liberty  to  sell  the  12,000Z.  Koyal  Exchange  Assurance 
Corporation  Stock.  In  pursuance  of  this  order  the  stock  was, 
on  January  29,  1895,  sold  "  cum  div."  and  the  amount  of  the 
purchase-money  paid  into  Court  by  the  plaintiff;  and,  under 
an  order  dated  June  8,  1895,  the  fund  was  divided  into  ninety- 
three  shares  and  distributed  amongst  the  persons  entitled  to 
the  residuary  estate. 

In  1894  an  interim  dividend  at  the  rate  of  4  per  cent., 
amounting  to  480^.,  was  declared  upon  the  12,000Z.  Koyal 
Exchange  Assurance  Corporation  Stock  in  respect  of  the  profits 
of  the  corporation  from  December  31,  1893,  to  December  31, 
1894.  This  dividend  was  received  by  the  plaintiff  and  was 
still  in  his  hands. 

In  June,  1895,  the  corporation  declared  and  paid  a  balance 
dividend  of  10  per  cent.,  amounting  to  1200/.,  on  the  12,000/. 
stock  in  respect  of  the  profits  earned  up  to  December  31,  1894. 
This  dividend  was  paid  to  the  purchasers  of  the  stock.  The 
price  given  for  the  stock  included  the  profits  earned  thereon 
from  December  31, 1893,  to  December  31, 1894,  less  the  amount 
of  the  interim  dividend  of  480/. 

The  legal  personal  representatives  of  Mrs.  Lyne  Stephens 
claimed,  under  s.  5  of  the  Apportionment  Act,  1870,  to  be  paid 
a  proportion  of  the  interim  dividend  in  respect  of  the  period 
from  December  31,  1893,  to  September  2,  1894.  Their  right 
to  this  payment  was  not  disputed.  They  also  claimed  to  be 
paid  out  of  the  purchase-money  of  the  stock  a  like  proportion 
of  the  balance  dividend  declared  and  paid  in  June,  1895,  and 
this  summons  was  taken  out  for  the  determination  of  the 
question  whether  they  were  so  entitled. 

B  2  1 
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STIKLINGJ.     Hastings,  Q.G.,  and  T.  T.  Methold,  for  the  summons.  The 
1896       dividend  declared  in  June,  1895,  partly  represented  profits 
BuLKELEY   earned  before  the  death  of  Mrs.  Lyne  Stephens.    Her  estate, 
Stephens    therefore,  is  entitled  to  a  proportion  of  that  dividend  :  Appor- 

  tionment  Act,  1870,  s.  5. 

The  purchase-money  received  by  the  trustee  v^as  increased 
by  the  amount  of  the  dividend  v^hich  was  in  prospect  at  the 
time  of  the  sale,  and  he  is  bound  to  account  to  the  estate  of 
the  deceased  tenant  for  life  for  so  much  of  the  purchase-money 
as  represents  dividend  accrued  before  the  death. 

In  Freman  v.  Whitbread  {!)  Kindersley  V.-C.  recognised 
the  principle  of  the  equity  upon  v^hich  the  claim  in  that  case 
V7as  founded,  and  only  declined  to  give  effect  to  it  on  account 
of  the  inconvenience  and  expense  v^hich  might  be  entailed  upon 
trust  estates  by  the  introduction  of  the  practice.  But  this  case 
is  concluded  by  the  Act. 

If,  however,  the  Court  should  be  of  opinion  that  the  Act  does 
not  apply,  then  we  submit  that  the  special  circumstances  of 
this  case  are  such  as  to  justify  a  departure  from  the  general 
rule :  Lord  Londeshorough  v.  Somerville  (2)  and  Bulkeley  v. 
Stephens.  (3) 

The  trustee  has  distributed  the  fund  representing  the  pur- 
chase-money of  the  stock  ;  but  there  are  other  funds  in  his 
hands  out  of  which  the  claim  of  the  legal  personal  representa- 
tives may  be  satisfied.  If  the  interest  of  the  tenant  for  life  can 
be  defeated  under  such  circumstances  as  exist  in  the  present 
case,  then  the  Act  may  be  practically  evaded. 

[They  also  referred  to  Bostoch  v.  BlaJceney,  (4)] 

BucMey,  Q.G.,  and  J.  W.  Baines,  for  the  persons  interested 
in  the  residuary  estate  of  the  testator.  The  Apportionment  Act 
does  not  apply.  The  trustee  has  not  received  any  dividend 
which  can  be  apportioned  :  In  re  Clarke.  (5) 

In  the  case  of  a  sale  and  reinvestment,  the  tenant  for  life 
does  not  get  anything  in  respect  of  dividend  not  declared  at 
the  time  of  the  sale.     The  dividend  on  the  new  investment 


(1)  L.  E.  1  Eq.  266.  (3)  3  N.  E.  105. 

(2)  19  Beav.  295.  (4)  2  Bro.  C.  C.  653. 

(5)  18  Ch.  D.  160. 
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might  be  apportioned,  but  not  the  purchase-money  of  the  former  STIRLINGJ. 
investment.  1896 

All  that  the  tenant  for  life  is  entitled  to  is  the  apportioned  bulkeley 
part  of  the  income.    If  there  is  no  income,  he  gets  nothing.  Stephens 

In  Lord  Londeshorough  v.  Sornerville  (1)  Lord  Eomilly  M.R.   

did  not  follow  the  principles  laid  down  by  Kindersley  V.-C. 
because  of  the  existence  of  special  circumstances.  In  the  case 
of  successive  tenants  for  life,  no  doubt  the  Act  would  apply ; 
but  it  only  applies  in  any  case  to  dividends  actually  paid. 

It  is  suggested  that  the  estate  got  an  enhanced  price  for  the 
stock  in  consequence  of  the  dividend  which  was  in  prospect  at 
the  time  of  the  sale  ;  but  in  Scholefield  v.  Bedfem  (2)  Kinders- 
ley V.-C.  held  that  that  argument  could  not  apply  even  in  the 
case  of  dividends  payable  de  die  in  diem. 

Hastijigs,  Q.C.,  in  reply.  The  Act  does  not  affect  the  rights 
of  tenants  for  life  and  remaindermen.  All  that  it  does  is  to 
give  a  right  of  action  for  a  portion  of  accruing  dividends.  It 
gives  the  same  remedy  as  to  recovering  an  apportioned  part  of 
a  dividend  as  exists  in  the  case  of  the  whole.  The  trustee  has 
in  point  of  fact  received  the  dividend,  and  the  estate  of  the 
deceased  tenant  for  life  is  entitled  to  an  apportioned  part  of 
it.  It  may  be  that  he  has  received  it  in  a  different  form, 
namely,  in  the  form  of  an  addition  to  the  purchase-money  of 
the  stock. 

Cases  decided  before  the  Act  are  not  material.  Before  the 
Act  it  was  a  question  of  equity ;  it  is  now  one  of  statutory 
right. 

[Stirling  J.  Has  not  the  rule  in  Freman  v.  Whitbread  (3) 
been  applied  ever  since  the  Act  was  passed  ?] 

Only  because  of  the  inconvenience  of  applying  the  principle 
of  apportionment.  That  difficulty  does  not  exist  where  the 
amount  of  the  dividend  is  fixed  and  ascertained. 

On  September  3  the  representatives  of  the  tenant  for  life  had 
a  right  to  a  portion  of  the  dividend  to  be  subsequently  declared. 
That  right  was  not  destroyed  by  the  sale  which  took  place 
afterwards  for  the  mere  purpose  of  administration. 

(1)  19  Beav.  295.  (2)  2  Dr.  &  Sm.  173. 

(3)  L.  R.  1  Eq.  266. 
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STIELINGJ.    April  28.   Stieling  J.  (after  referring  to  the  facts).    It  is  not 
1896       disputed  that  the  Eoyal  Exchange  Assurance  Corporation  is  a 
BuLKELEY   p^bHc  company  within  the  meaning  of  s.  5  of  the  Apportion- 
Stephens  1870,  and  that  the  interim  dividend  paid  to  the 

  trustee  of  the  testator's  will  previously  to  the  sale  of  the  stock 

is  apportionable  under  that  Act,  and  that  a  proper  share  of  such 
interim  dividend  ought  to  be  paid  to  the  legal  personal  repre- 
sentatives of  the  tenant  for  life.  But,  as  regards  the  dividend 
declared  in  June,  1895,  it  was  contended  in  support  of  the 
application  that  the  price  received  by  the  trustee  for  the  stock 
included  that  dividend,  and  that  so  much  of  the  price  as  repre- 
sented the  apportioned  part  of  the  dividend  down  to  the  death  of 
the  tenant  for  life  ought  to  be  paid  to  her  legal  personal  represen- 
tative. From  an  abstract  point  of  view  there  is  much  to  be  said 
in  favour  of  that  contention,  though  in  practice  there  are  con- 
siderable difficulties  in  giving  effect  to  it.  A  very  similar  point 
as  to  the  apportionment  of  income  on  a  change  of  investments 
was  considered  by  Kindersley  V.-C.  in  the  cases  of  ScholefieldY, 
Bedfern  (1)  and  Freman  v.  WJiitbread.  (2)  In  the  former  case 
the  Yice-Chancellor  said  (3)  :  "  There  is  another  question  of  a 
peculiar  kind,  and  one  which  is  novel  to  me.  The  point  will 
be  best  explained  by  putting  an  example.  Suppose  part  of  the 
testator's  property  to  consist  of  certain  American  stock,  bearing 
interest  or  dividends  payable  at  half-yearly  periods,  say  January 
and  July,  and  the  trustees  sell  it  in  order  to  invest  the  proceeds 
in  Consols,  if  they  sell  it  at  any  other  time  than  precisely  the 
period  at  which  a  dividend  has  just  accrued,  the  money  realized 
by  the  sale  is  so  much  more  in  proportion  to  the  time  which 
has  elapsed  since  the  last  dividend  day.  Therefore  the  amount 
realized  by  the  sale  is  compounded  partly  of  the  value  of  the  stock 
itself,  and  partly  of  the  value  of  that  proportionate  part  of  the 
current  half-year's  dividend,  which  may  be  considered  to  have 
accrued  since  the  last  dividend  day.  It  is  contended  that  the 
tenant  for  life  ought  to  have  this  latter  portion  as  income. 
Now  it  is  certain  that  in  the -multitude  of  cases  of  administra- 
tion of  estates  in  modern  times  where  similar  directions  have 

(1)  2  Dr.  &  Sm.  173.  (2)  L.  E.  1  Eq.  266. 

(3)  2  Dr.  &  Sm.  182. 
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Stephens. 


been  given  by  testators,  the  Court  has  never  been  in  the  habit  STIKLINGJ. 
of  administering  any  such  equity.  When  we  consider  a  httle  i896 
further,  it  is  obvious,  that  if  the  tenant  for  Hfe  is  to  have  some-  bulkeley 
thing  out  of  the  sale  money,  as  representing  income,  then  when 
the  trustees  invest  the  money,  unless  they  invest  it  on  the  very 
■day  on  which  the  dividend  has  just  accrued  due,  the  same 
■equity  ought  to  be  administered  the  other  way,  and  we  ought 
to  take  from  the  tenant  for  life  something  of  his  next  dividend 
on  the  Consols,  and  add  that  to  the  capital,  in  order  to  make 
things  equal  as  between  him  and  the  remainderman.  It  is 
clear  that  if  there  is  an  equity  one  way,  there  is  an  equity  the 
other  way.  It  is  obvious  that  the  reason  why  such  equity  on 
■either  side  has  never  been  administered  habitually  by  this  Court 
is,  that  by  attempting  it,  a  grievous  burthen  would  be  imposed 
upon  the  estates  of  testators,  by  reason  of  the  complex  investi- 
gation which  it  would  lead  to.  The  gain  to  either  party  would 
be  far  more  than  compensated,  by  the  expense  which  might  be 
incurred  in  a  complicated  case,  and  for  that  reason,  no  doubt, 
the  thing  has  never  been  done.  I  will  not  be  the  first  to 
introduce  the  practice." 

In  Freman  v.  Whitbread  (1)  the  Yice-Chancellor  delivered  a 
judgment  which  may  be  said  to  be  exhaustive.  He  there 
amplifies  the  reasoning  of  the  case  I  have  just  referred  to. 
Both  those  decisions  were  before  the  Apportionment  Act,  1870, 
and  it  is  necessary  to  consider  the  effect  of  that  Act.  Sect.  2 
provides  (inter  alia)  that  dividends  shall,  like  interest  on  money 
lent,  be  considered  as  accruing  from  day  to  day,  and  shall  be 
apportionable  in  respect  of  time  accordingly.  It  appears  to  me 
that  the  Vice-Chancellor  would  have  come  to  the  same  conclusion 
if  he  had  had  to  deal  with  similar  cases  after  the  passing  of  the 
Act ;  for  he  said  at  the  conclusion  of  his  judgment  in  Scliolefielcl 
V.  Beclfern  (2) :  "  It  was  suggested,  that  though  this  may  be  so 
with  regard  to  stock,  the  dividends  of  which  are  payable  at  the 
end  of  each  successive  half-year,  a  different  rule  is  applicable  to 
the  case  of  railway  debentures  and  other  property  of  that 
description  yielding  interest  de  die  in  diem.  If  anything  is 
received  as  interest,  that  interest  will  belong  to  the  tenant  for 
(1)  L.  E.  1  Eq.  266.  (2)  2  Dr.  &  Sm.  183. 
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STIRLING  J,  life ;  but  if  the  debenture  is  sold  for  a  given  sum,  that  sum 
189G       must  be  treated  as  capital."    But  the  Act  does  not  merely 
jBuLKELEY    declare  that  rents  and  dividends  shall  be  apportionable,  but 
Stephens    ^^^^  provides  when  the  apportioned  parts  shall  be  payable  and 

  how  they  shall  be  recoverable.    [His  Lordship  then  read  ss.  3 

and  4  of  the  Act,  and  continued : — ]  It  was  argued  that  the 
trustee  has  received  the  dividend  within  the  meaning  of  those 
sections,  and  is  consequently  liable  to  account  for  a  proportion 
of  it  to  the  applicant.  In  point  of  fact,  however,  the  dividend 
has  been  received,  not  by  the  trustee,  but  by  the  purchaser,  and 
it  is  admitted  that  the  applicant  has  no  rights  against  the 
purchaser.  What  the  trustee  has  received  is  the  purchase- 
money  of  the  stock  sold  "  cum  dividend."  That  purchase- 
money  was  augmented,  no  doubt,  by  the  dividend  in  prospect ; 
but  still  the  sum  by  which  it  was  increased  is  not  the  actual 
dividend.  It  seems  to  me,  therefore,  that  those  sections  do  not 
apply  directly,  and  that  what  I  have  to  consider  is  whether  the 
legal  personal  representatives  of  the  tenant  for  life  are  entitled  to 
insist  on  an  equity  of  a  similar  nature  to  that  which  the  Vice- 
Chancellor  declined  to  enforce  in  the  cases  before  him.  The 
reasons  given  by  the  Vice- Chancellor  are  two — first,  the  absence 
of  any  practice  giving  effect  to  the  equity  alleged ;  secondly, 
the  great  burden  which  the  introduction  of  the  practice  would 
cast  on  trust  properties.  The  first  of  these  reasons  seems  to  be 
applicable  to  the  present  case.  No  case  has  been  cited  in 
which  effect  has  been  given  to  such  a  right  as  is  here  claimed. 
I  have  inquired  as  to  the  practice  in  the  Eegistrar's  Office,  and 
have  been  informed  that  no  such  practice  is  recognised  in  the 
ordinary  course  of  dealing  vdth  funds  directed  to  be  sold  on  the 
death  of  a  tenant  for  life,  and,  further,  that  there  is  no  case  in 
which  an  order  has  been  made  giving  effect  to  the  right  claimed. 
As  to  the  second  of  the  Vice-Chancellor's  reasons,  the  burden 
certainly  does  not  appear  so  great  as  on  a  change  of  invest- 
ments—  first,  because  in  the  latter  case  the  alleged  right  would 
arise  both  on  the  sale  of  the  original  investment  sold  and  on  the 
reinvestment,  whereas  here  it  affects  the  sale  only;  and,  secondl}^, 
because  changes  of  investment  may  take  place  often,  whereas  a 
sale  for  the  purpose  of  distribution  must  take  place  only  once  for 
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all.    Still  the  burden  is  considerable.    What  the  legal  personal  STIRLING  J, 
representatives  of  the  tenant  for  life  ought  to  receive  is  so  much  1896 
of  the  purchase-money  as  represents — in  the  language  of  the  Bulkeley 
Vice-Chancellor  (1) — the  value  of  the  proportionate  part  of  the  gr^EPHENs 

dividend.    How  is  that  value  to  be  ascertained  ?    It  was  sug-   

gested  that  it  is  to  be  ascertained  simply  by  finding  the  dividend 
actually  paid  and  treating  it  as  subject  to  a  discount  of,  say, 
4  per  cent,  during  the  period  between  the  sale  and  the  payment 
of  the  dividend.  In  many  cases  that  might  work  very  con- 
siderable injustice.  I  do  not  see  how  it  can  be  determined 
except  by  means  of  the  evidence  of  stockbrokers  as  to  the  price 
at  which  the  stock  could  have  been  sold  at  the  actual  time  of 
sale  ex  dividend,  the  difference  between  this  and  the  actual 
price  being  treated  as  the  value  of  the  dividend.  That  would, 
in  many  cases,  result  in  a  conflict  of  evidence,  and  the  trustees 
would  have  to  come  to  the  Court  for  protection.  Again,  in  the 
cases  of  companies,  the  distribution  would  almost  always  be 
delayed,  and  possibly  for  a  long  time.  Looking  at  all  these 
circumstances,  I  am  not  prepared  to  introduce  any  novel 
practice  applicable  to  the  sale  of  shares  in  the  ordinary  course 
of  the  execution  of  a  trust  consequent  on  the  death  of  a  tenant 
for  life.  It  has,  however,  been  held  that,  even  in  such  cases 
as  were  dealt  with  by  Kindersley  V.-C,  effect  may  be  given  to 
the  right  claimed  under  special  circumstances  :  see  LordLondes- 
horough  v.  Somerville  (2) ;  Bulheleij  v.  StepJiens.  (3)  In  the 
present  case  the  trust  at  the  death  of  the  tenant  for  life  is  thus 
expressed  :  "To  pay,  transfer  and  assign  my  residuary  estate 
and  the  stocks,  funds,  and  securities  upon  which  the  same 
shall  be  invested  unto  and  amongst "  a  particular  class  of  bene- 
ficiaries, who  have  been  proved  to  be  very  numerous.  That  trust 
would  be  properly  carried  out,  not  by  sale  of  the  investments, 
but  by  transfer  of  them  to  the  beneficiaries ;  and,  if  so  carried 
out,  it  would  be  the  duty  of  the  trustee  so  to  transfer  that  the 
legal  personal  representative  of  the  tenant  for  life  should  be 
able  (either  directly  or  through  the  intervention  of  the  trustee) 
to  obtain  payment  of  the  apportioned  part  of  the  dividend  to 

(1)  2  Dr.  &  Sm.  182.  (2)  19  Beav.  295. 

(3)  3  N.  K.  105. 
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STIELINGJ.  which  the  tenant  for  hfe  was  entitled.    The  order  of  Novem- 
1896       ber  12,  1894,  was  made,  not  in  the  execution  of  any  trust  or 
BuLKELEY   power  for  sale  vested  in  the  trustees,  but  in  order  to  facilitate 
Stephei^s  division  of  the  testator's  residuary  estate.    I  do  not  doubt 

  that  the  order  was  properly  made,  but  it  was  made  in  the 

absence  of  the  legal  personal  representatives  of  Mrs.  Lyne 
Stephens.  If  those  legal  personal  representatives  had  been 
present  they  might  have  urged  with  success  that  Mrs.  Lyne 
Stephens'  estate  ought  not  to  be  placed  in  a  worse  position 
than  if  the  trust  had  been  carried  out  in  the  strict  and  proper 
mode — namely,  by  transfer  to  the  legatees.  That  being  so,  I 
think  that  the  legal  personal  representatives  may  still  assert  the 
same  right ;  and,  under  these  particular  circumstances,  the 
application  ought  to  be  acceded  to. 

Solicitors  :  Tathams  <£•  Fym  ;  Bohhins,  Billing  d-  Co. 

G.  A.  S. 
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In  re  CULVEEHOUSE. 
COOK  V.  CULVEEHOUSE. 


KEKEWICH 
J. 


1896 


[1895    C.  3400.] 


Ma  rch  20. 


Will — Estate  Duty — LeaseJwlds — Specific  Legatee — Primary  Charge — General 
Personal  Estate  — Title — Executor — Assent  —  Assignment  —  Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  s.  9,  suh-s.  1. 

As  leaseholds  specifically  bequeathed  are  ijroperty  which  by  law  passes 
to  the  executor  as  such,  the  estate  duty  upon  them  under  the  Finance  Act, 
1894,  is  payable  out  of  the  testator's  general  personal  estate,  and  is  not 
j)rimarily  charged  upon  them  under  s.  9,  sub-s.  1. 

The  title  to  leaseholds  specifically  bequeathed  vests,  upon  the  assent  of 
the  executor,  absolutely  in  the  legatee,  without  any  deed  of  assignment. 

John  Culveehouse,  who  died  on  December  18, 1894,  by  his 
will,  after  appointing  executors,  and  bequeathing  sundry  pecu- 
niary legacies,  specifically  bequeathed  certain  leasehold  houses 
to  various  persons  ;  and  his  residuary  real  and  personal  estate 
he  gave  to  his  executors  upon  trust  for  sale  and  to  hold  the 
proceeds,  after  payment  thereout  of  his  funeral  and  testamentary 
expenses  and  debts,  and  the  legacies  thereinbefore  bequeathed, 
in  trust  for  his  two  sons  equally. 

In  1895  this  action  was  brought  by  the  executors,  by  origi- 
nating summons,  for  administration  of  his  estate,  and  on 
December  18,  1895,  an  order  was  made  directing  various  in- 
quiries, which  were  still  pending. 

Subsequently  to  the  commencement  of  the  action,  the  execu- 
tors admitted  assets  sufficient  to  meet  all  the  specific  bequests 
of  leaseholds ;  and  the  question  arose  whether  it  was  necessary 
that  the  leaseholds  should  be  assigned  to  the  several  legatees 
by  deed,  including  covenants  by  them  to  indemnify  the  testator's 
estate  against  the  rents  and  covenants  in  the  leases.  The 
legatees  contended  that  no  deed  was  necessary  in  order  to 
vest  the  leaseholds  in  them,  and  that  it  would  be  sufficient  to 
have  handed  over  to  them,  free  of  expense,  the  title-deeds  of 
the  properties  together  with  a  formal  written  assent  of  the 
executors. 

A  further  question  arose  whether,  the  executors  having,  under 
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KEKEWICH  the  Finance  Act,  1894,  paid  the  Government  estate  duty  on  the 
specifically  bequeathed  leaseholds,  the  duty  should  be  appor- 

v^v-'  tioned  in  respect  of  those  several  leaseholds,  and  the  specific 
CuLVERHousE  ^^g^^^^^  contributc  their  due  proportions  ;  or  whether  the  duty 

Cook      must  be  wholly  borne  by  the  general  personal  estate. 
CuLVERHousE.     Thcsc  qucstlous  were  submitted  for  the  opinion  of  the  Court 

  upon  a  summons  taken  out  by  the  plaintiffs,  the  executors. 


Boioden,  for  the  plaintiffs. 

Upjohn  J  for  the  specific  legatees  of  leaseholds.  We  do  not 
require  any  assignments  at  all.  All  we  want  is  the  assent  of 
the  executors  to  the  several  bequests,  and  that  assent  is  sufficient 
to  pass  the  legal  title  without  any  conveyance. 

With  regard  to  the  estate  duty,  s.  9,  sub-s.  1,  of  the  Finance 
Act,  1894,  says  that  "A  rateable  part  of  the  estate  duty  on  an 
estate,  in  proportion  to  the  value  of  any  property  which  does 
not  pass  to  the  executor  as  such,  shall  be  a  first  charge  on  the 
property  in  respect  of  which  duty  is  leviable."  But  there  is  no 
apportionment  in  respect  of  property  which  does  pass  to  the 
executor  as  such.  These  leaseholds  passed  to  the  executor  as 
such,  and  accordingly  are  not  primarily  charged  with  duty  under 
the  section,  and  the  duty  must  come  out  of  the  general  estate. 

[He  was  stopped  by  the  Court.] 

J.  G.  Wood,  for  pecuniary  legatees.  A  rateable  part  of  the 
estate  duty  should,  under  s.  9,  sub-s.  1,  of  the  Act,  be  thrown 
on  the  specific  legatees.  The  question  is  whether  chattels  real 
specifically  bequeathed  do,  on  the  executor  assenting  to  the 
bequest,  vest  in  the  executor.  I  submit  they  do  not,  because, 
on  the  assent,  the  title  relates  back  to  the  death  of  the  testator, 
and  so  passes  directly  to  the  legatee.  The  effect  of  a  bequest  of 
a  chattel  real  is  that  it  vests,  not  from  the  time  of  the  executor's 
assent,  but  from  the  date  of  the  testator's  death  :  the  assent 
is  to  be  treated  as  taking  effect  as  from  that  date ;  the  executor 
meaning  by  it  that  the  bequest  shall  take  effect  according  to  the 
intention  expressed  by  the  testator. 

[Kekewich  J.  "  When  a  term  for  years  is  specifically  devised, 
it  will,  in  the  first  instance,  vest  in  the  executor,  by  virtue  of 
his  office  "  :  Wihiams  on  Executors,  9th  ed.  p.  600.] 
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That  passage  did  not  intend  to  deal  with  the  devohition  of  a  kekewich 
lecral  estate.    Take  the  case  of  a  remainder  :  it  takes  effect  by 

.  1890 

force  of  the  wilL    So  here,  the  executor,  in  assenting,  merely  ^ 
says,     I  do  not  wish  to  intercept  the  legacy."    His  assent  is  a  qulverhouse 
disclaimer  of  his  right  as  executor  to  dispose  of  the  property.  cook 
Bibfon,  for  infants  in  the  same  interest.  Culveehouse. 

Kekewich  J.  I  am  quite  sure  that  Mr.  "Wood's  solution  of 
the  difficulty  must  have  something  to  be  said  for  it ;  but  I  am 
not  prepared,  without  some  distinct  authority,  to  run  away 
from  elementary  rules,  and  one  of  the  first  things  I  learnt  in 
this  branch  of  the  law  was  what  is  laid  down  in  Williams  on 
Executors,  9th  ed.  p.  600,  where  leaseholds  are  said  to  vest  in 
the  executor  by  virtue  of  his  office.  Then,  as  to  the  effect  of 
assent  by  the  executor  to  a  bequest  of  leaseholds,  the  law  is 
thus  stated  (Id.  p.  802,  note  (/) )  :  "  However,  the  general 
rule  certainly  is  that,  at  law,  the  title  to  any  specific  thing 
bequeathed,  vests,  upon  the  assent  of  the  executor,  absolutely 
in  the  legatee,  so  as  to  enable  him  to  bring  an  action  of  eject- 
ment for  a  chattel  leasehold,  or  trover  for  the  goods  which  are 
the  subject  of  the  legacy."  In  my  opinion,  that  is  exactly 
Mr.  Upjohn's  position.  He  says,  These  leaseholds  pass  to 
the  executor  as  such,  and  therefore  they  do  not  come  within 
s.  9  of  the  Finance  Act,  and  when  I  get  the  assent  of  the 
executor  they  vest  in  me."  It  is  an  exception  from  the  general 
law  that  a  man  requires,  in  order  to  complete  his  title,  some- 
thing in  the  nature  of  a  conveyance.  Therefore,  the  estate 
duty  is  payable  out  of  the  general  personal  estate  and  should 
not  be  borne  by  the  specific  legatees. 

[Upon  the  further  question,  as  to  whether  the  specific  legatees 
ought  to  indemnify  the  executors  against  the  rents  and  cove- 
nants in  the  leases,  the  legatees  submitted  to  execute  an 
indemnity  to  the  executors,  and  the  costs  of  all  parties  to  the 
indemnity  were  ordered  to  be  paid  out  of  the  general  personal 
estate.] 

Solicitors:  Lovell,  Son  dc  Fitfield ;  Booke  dc  Sons;  A.  G. 
Mashell;  Bartlett  d-  Go. 

G.  I.  F.  C. 
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KEKEWiCH         HOENSEY  DISTEICT  COUNCIL  v.  SMITH. 
J. 

1896  [1896    H.  326.] 

March  25.  National  ScJiool — Trustees — Statutory/  Conveyance — Local  Authority ~Makin<j 
up  Road — Recovery  of  Expenses — "  Owners  "— "  Charge  " — School  Sitef> 
Act,  1841  (4  (fc  5  Vict.  c.  38),  s.  6—FuhUc  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  4,  257. 

Under  s.  6  of  the  School  Sites  Act,  1841,  a  piece  of  land  was  conveyed 
to  trustees  for  ever  for  the  purposes  of  the  Act  as  a  site  for  a  national 
school,  "  and  for  no  other  purpose  whatever  "  : — 

Held,  that  the  trustees  were  "  owners  "  of  the  school  premises  within 
the  definition  in  s.  4  of  the  Public  Health  Act,  1875,  and  as  such  liable,, 
under  s.  257,  for  the  apportioned  expenses  incurred  by  the  local  authority 
for  making  up  an  adjoining  road  :  also  that,  until  payment,  such  expenses 
were,  under  the  same  section,  a  "  charge  "  upon  the  premises,  though,  as  to 
the  mode  of  enforcing  the  charge,  quxre. 

Bowditch  V.  Wakefield  Local  Board  of  Liealth  (L.  E.  6  Q.  B.  567)  and 
Wright  V.  Lngle  (16  Q.  B.  D.  379)  discussed. 

By  a  conveyance  dated  April  28,  1847,  and  made  under  the 
School  Sites  Acts,  1841  and  1844  (4  &  5  Vict.  c.  38,  and  7  &  8 
Vict.  c.  37),  in  consideration  of  50Z.,  a  piece  of  land,  forming 
part  of  the  glebe  of  the  rectory  of  Hornsey,  was  conveyed  by 
the  Bev.  Eichard  Harvey,  the  then  rector  of  Hornsey,  with  the 
consent  of  the  bishop  of  the  diocese,  to  the  use  of  the  Venerable 
John  Sinclair,  archdeacon  of  Middlesex,  and  his  successors, 
archdeacons  of  Middlesex,  and  the  said  Eichard  Harvey  and  his 
successors,  rectors  of  Hornsey,  "  for  ever,  for  the  purposes  of  the 
said  Acts  and  to  be  applied  as  a  site  for  a  school  for  poor 
persons  of  and  in  the  parish  of  Hornsey,  and  for  the  residence 
of  the  teacher  or  teachers  of  the  said  school,  and  for  no  other 
purpose  whatever,  such  school  to  be  always  in  union  with  the 
Incorporated  National  Society  for  promoting  the  education  of 
the  poor  in  the  principles  of  the  Established  Church."  The 
conveyance  was,  in  substance,  in  the  statutory  form  contained 
in  s.  10  of  the  Act  of  1841.  A  national  school  was  shortly 
afterwards  erected  on  the  said  piece  of  land,  and  in  1885,  by  an 
order  of  the  Charity  Commissioners,  the  school,  which  was 
called  Holy  Innocents  Infants'  National  School,  became  attached 
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to  the  new  ecclesiastical  parish  of  Holy  Innocents,  Hornsey,  kekewich 
formed  out  of  the  parish  of  Hornsey,  the  vicar  of  the  parish  of 
Holy  Innocents  being  substituted  for  the  rector  of  Hornsey  as 
trustee.  No  rent  whatever  was  received  by  the  trustees  for  the 
use  of  the  school  premises.  The  school  and  site  abutted  on  a 
street  "  called  "  Holy  Innocents  Eoad,"  within  the  district  of 
the  Hornsey  Local  Board,  and  not  being  a  highway  repairable 
by  the  inhabitants  at  large  ;  and  on  April  7, 1894,  in  pursuance 
of  a  resolution  of  the  board,  a  notice  under  the  Public  Health 
Act,  1875,  was  served  upon  the  Eev.  Tilden  Smith,  vicar  of  the 
parish  of  Holy  Innocents,  and  the  Venerable  Eobinson  Thornton, 
archdeacon  of  Middlesex,  the  trustees  of  the  school,  requiring 
them  as  "  owners  "  of  the  school  premises,  to  make  up  within 
thirty  days  that  part  of  the  road  on  which  the  premises  abutted. 
The  notice  was  not  complied  with,  and  thereupon  the  board 
executed  the  works,  and  on  January  12,  1895,  served  the 
trustees  with  notice  to  pay  111/.  15s.  lid.,  the  apportioned 
amount  of  the  cost,  and  upon  their  failure  to  pay  it,  the  board 
commenced  this  action,  by  originating  summons,  against  the 
trustees,  as  owners  "  of  the  school  premises,  and  also  against 
the  present  rector  of  Hornsey  and,  as  such,  "  owner  "  of  or 
otherwise  interested  in  the  school  premises,  claiming  a  declara- 
tion that  under  s.  257  of  the  Public  Health  Act,  1875,  the 
amount,  together  with  interest  at  5  per  cent,  per  annum  from 
January  12,  1895,  and  the  costs  of  the  action,  were  a  charge  on 
the  school  premises,  and  that  such  charge  was  entitled  to  priority 
over  any  other  mortgage  or  charge  on  the  premises,  if  any ; 
and  also  that  for  the  purpose  of  enforcing  the  plaintiffs'  charge 
the  premises  might  be  sold  and  the  proceeds  applied  in  payment 
of  the  charge. 


E.  Beaumont,  and  F.  Loiv,  for  the  plaintiffs.  The  school 
site  was  conveyed  under  s.  6  of  the  School  Sites  Act,  1841 
(4  &  5  Vict.  c.  38)  (1),  and  the  question  is  wiiether  the  school 


(1)  Sect.  6  is,  so  far  as  is  material, 
8LS  follows  : — 

"  It  shall  be  lawful  for  any  corpora- 
tion, ecclesiastical  or  lay,  whether  sole 
.  .  holding;  land  for 


public,  ecclesiastical,  parochial,  charit- 
able, or  other  purposes  or  objects, 
subject  to  the  provisions  next  herein- 
after mentioned,  to  grant,  convey,  or 
enfranchise,  for  the  purposes  of  this 
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KEKEWICH  premises  are  thereby  excluded  from  the  operation  of  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55).  Upon  that  the  follow- 
ing questions  arise :  first,  whether  the  defendants,  the  trustees, 
are  ''owners"  within  the  Public  Health  Act,  and  as  such 
liable  for  the  expenses  of  making  up  this  road ;  and,  secondly, 
whether,  if  they  are,  the  expenses  are  a  "  charge  "  upon  the 
school  premises.  We  submit  that  under  s.  257  of  the  Act,  both 
questions  should  be  answered  in  the  affirmative.  By  the 
interpretation  clause,  s.  4,  "  '  Owner '  means  the  person  for  the 
time  being  receiving  the  rack-rent  of  the  lands  or  premises  in 
connexion  with  which  the  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  premises  were  let  at 
a  rack-rent."  By  s.  150  power  is  given  to  the  urban  authority 
to  give  notice  to  the  "  owner  "  of  premises  abutting  on  the  parti- 
cular street  to  make  up  his  part  of  it,  or,  if  the  notice  is  not 
complied  with,  to  do  the  work  themselves  and  recover  the 
expense  from  the  owner.  Under  s.  151  there  is  an  exemption 
from  any  such  liability  on  the  part  of  the  incumbent  or  minister 
of  any  church,  chapel,  "  or  place  appropriated  to  public  religious 
worship,"  and  from  any  charge  on  any  such  church,  chapel,  or 
other  place  ;  but  a  "  school  "  is  not  mentioned,  and  is  therefore 
not  exempt.  Then  s.  257,  under  which  the  present  application 
is  made,  provides  the  mode  in  which  the  expenses  incurred  by 
the  local  authority  may  be  recovered.  It  enacts  that  they  may 
be  recovered,  with  interest  at  5  per  cent,  per  annum  from  the 
date  of  the  notice,  "  from  any  person  who  is  the  owner  of  such 
premises  ....  and  until  recovery  of  such  expenses  and  interest 
the  same  shall  be  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred."  In  Corporation  of  Birmingham  v. 
BaJcer  (1)  it  was  held  that  the  charge  is  upon  the  interest  of 
every  owner  of  the  property  according  to  the  value  of  his 
ownership.     So  also  it  was  held  in  Guardians  of  Tendring 


Act,  such  quantity  of  land  as  afore- 
said in  any  manner  vested  in  such 
corporation  ....  Provided  always, 
that  no  ecclesiastical  corporation  sole. 


being  below  the  dignity  of  a  bishop, 
shall  be  authorized  to  make  such  grant 
without  the  consent  in  writing  of  the 
bishop  of  the  diocese  .  .  . 


(1)  17  Ch.  D.  782. 
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Union  V.  Doioton  (1)  that  "  owner  "  includes  all  persons  having 
an  interest  in  the  property.  But  neither  of  those  cases  dealt 
with  the  question  of  a  national  school.  The  only  case  of  a 
school  vested  in  trustees  under  the  School  Sites  Act,  1841  (4  &  5 
Vict.  c.  38),  is  Bowditch  v.  Wakefield  Local  Board  of  Health  (2), 
and  there  it  was  held  that  the  trustees  were  "  owners  "  within 
the  old  Public  Health  Act  of  1848,  which  contains  the  same 
definition  of  "  owner  "  as  the  Act  of  1875.  That  case  no  doubt 
differs  from  the  present  in  that  the  premises  were  conveyed  to 
the  trustees  under  s.  2  of  the  School  Sites  Act,  which  contains 
a  reverter  clause  to  the  effect  that  on  the  property  ceasing  to  be 
used  for  the  purpose  of  the  Act  it  shall  revert  to  the  estate  of 
which  it  originally  formed  part ;  whereas  in  the  present  case 
the  conveyance  was  under  s.  6,  which  contains  no  such  reverter 
clause.  But  we  submit  that  makes  no  difference  as  regards  the 
liability  imposed  by  the  Public  Health  Act,  1875,  and  that  for 
this  purpose  the  conveyance  must  be  treated  as  if  it  had  been 
made  by  an  owner  in  fee  simple  under  s.  2  of  the  School  Sites 
Act.  A  mere  difference  in  the  form  of  conveyance  cannot  get 
rid  of  the  obligations  imposed  by  the  Public  Health  Act  for  the 
benefit  of  the  houses  surrounding  the  school.  In  Wright  v. 
Ingle  (3)  it  was  held  that  the  trustees  of  a  chapel  were  "  owners  " 
under  the  Metropolis  Local  Management  Acts,  and  as  such 
liable  to  contribute  to  the  expense  of  paving  a  new  street ;  and 
there  Bowen  L.J.  (4)  treated  Bowditch  v.  Wakefield  Local 
Board  of  Health  (2)  as  an  authority  that  "  a  man  is  not  the  less 
the  '  owner  '  of  premises,  because,  by  the  provisions  of  the  deed 
under  which  he  holds  them,  they  cannot,  so  long  as  he  holds 
them,  be  let  at  a  rack-rent. ' '  That  applies  here,  for, under  the  pro- 
visions of  their  deed,  the  trustees  cannot  let  the  school  at  a  rack- 
rent.  Li  re  Christchurch  Inclosure  Act  (5)  is  a  case  very  near  the 
present,  for  there  Stirling  J.  held  that  expenses  incurred  under 
s.  150  of  the  Public  Health  Act,  1875,  were  chargeable  on  pro- 
perty vested  in  a  trustee  for  charitable  purposes  even  though  the 
property  could  not  be  let  by  reason  of  a  statutory  condition. 


1896 

HORNSEY 

District 
Council 

V. 

Smith. 


(1)  [1891]  3,Ch.  265,  267. 

(2)  L.  R.  6  Q.  B.  567. 


(3)  16  Q.  B.  D.  379. 

(4)  Ibid.  402. 


Vol.  II.  1896. 


(5)  [1894]  3  Ch.  209. 
S 


1 


258 


CHANCEEY  DIVISION. 


[1896] 


KEKEWICH 
J. 


1896 

HOENSEY 
DiSTEICT 

Council 

V. 

Smith. 


Bihdin,  for  the  defendants.  First,  I  say  there  is  no  charge 
for  these  expenses  upon  this  property ;  and,  secondly,  if  there 
is,  there  is  a  fetter  upon  the  property  preventing  it  from  being 
sold  to  make  the  charge  available.  Upon  the  first  point,  Boiv- 
ditch  V.  Wakefield  Local  Board  of  Health  (1)  is  the  only  case 
near  it ;  but  that  was  a  case  under  s.  2  of  the  School  Sites  Act, 
1841,  which  contains  a  reverter  clause.  A  mortgage  or  charge 
on  a  site  used  for  a  school  under  any  section  except  s.  6  would 
be  perfectly  good ;  but  s.  6,  which  we  are  now  dealing  with,  is 
a  peculiar  section.  In  the  case  of  a  conveyance  under  that 
section  the  Legislature  left  out  the  reverter  clause  :  so  that  the 
conveyance  is  a  statutory  conveyance,  made  according  to  the 
statutory  form  given  in  s.  10,  and  creating  a  parliamentary  trust 
of  a  specified  character  which  nothing  but  an  Act  of  Parliament 
can  alter.  The  section  therefore  fixes  an  inalienable  charitable 
trust.  That  distinguishes  this  case  from  Bowditch  v.  Wake- 
field Local  Board  of  Health  (1)  :  and  moreover,  in  that  case 
the  question  was  whether  there  was  a  personal  remedy  against 
the  owner,  not  whether  there  was  a  charge  on  the  premises. 
In  Wright  v.  Ligle  (2)  the  Master  of  the  Bolls  and  Bowen  L.J. 
discussed  the  very  question  your  Lordship  now  has  to  decide, 
namely,  whether  charitable  trustees  could  be  regarded  as 
"owners,"  and  they  thought  not,  deciding  that  the  definition 
did  not  apply  to  persons  holding  premises  which  in  contempla- 
tion of  law  never  could  be  let  at  a  rack-rent  at  all.  Again,  in 
Great  Eastern  By.  Co.  v.  Hackney  District  Board  of  Works  (3), 
Lord  Watson  said  this  :  "  The  authorities  cited  in  the  course  of 
the  argument  appear  to  me  to  establish  this  proposition,  that 
the  person  vested  with  the  property  of  heritable  subjects  which 
have  been  placed  '  extra  commercium,'  or  are  subject  in  per- 
petuity to  the  burden  of  a  public  right,  which  deprives  him  of 
their  beneficial  use,  is  not  an  owner  of  land  vsdthin  the  mean- 
ing of  the  77th  section  of  the  Act  of  1862  "  (the  Metropohs 
Local  Management  Act,  1862)  :  a  section  corresponding  to 
s.  257  of  the  Pubhc  Health  Act,  1875.  With  regard  to  the 
Christchurch  Case  (4),  the  question  as  to  a  -charge  was  scarcely 


(1)  L.  E.  6  Q.  B.  567. 

(2)  16  Q.  B.  D.  379. 


(3)  8  App.  Gas.  687,  693. 

(4)  [1894]  3  Ch.  209. 
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raised,  for  it  does  not  appear  that  the  application  was  for  a 
charge  at  all,  though  at  the  close  of  his  judgment  Stirling  J. 
declared  that  the  sum  payable  was  a  charge.  The  sole  question 
argued,  and,  so  far  as  appears,  raised  by  the  summons,  was 
whether  the  trustee  was  liable  to  pay.  That  case  really  follows 
Botvditch  V.  Wakefield  Local  Board  of  Health  (1),  upon  which 
Stirling  J.  apparently  thinks  that  Bowen  L.J.  throws  some 
doubt  in  Wright  v.  Ingle  (2),  for  the  Lord  Justice,  after 
referring  to  the  Wakefield  Case  (1),  says:  "I  am  inclined  to 
think  that,  if  the  incapacity  to  let  were  stamped  on  the  premises, 
they  never  could  have  an  '  owner '  within  the  meaning  of 
s.  250"  of  the  Metropolis  Local  Management  Act,  1855.  So 
here,  the  incapacity  to  let  is  stamped  on  these  premises,  and 
therefore  they  cannot  have  an  "  owner  "  within  the  definition 
clause,  s.  4,  of  the  Public  Health  Act,  1875.  Accordingly  these 
tri£stees  cannot  be  treated  as  "  owners  "  of  the  school,  so  as  to 
entitle  the  plaintiffs  to  a  charge  upon  it  under  s.  257 :  the 
property  is,  by  its  nature,  placed  outside  that  section  altogether. 

Then  upon  the  second  point,  even  if  a  charge  is  possible,  no 
sale  can  be  effected  because  the  property  cannot  be  released  from 
the  trusts  declared  by  the  statutory  conveyance.  Guardians  of 
Tendring  Union  v.  Doioton  (3)  marks  the  distinction  between  a 
case  such  as  this  and  a  case  such  as  Corporation  of  Birming- 
ham v.  Baker,  (4)  "Where  there  is  a  fetter  on  land  sought 
to  be  charged  in  favour  of  a  public  body,  that  body  must  take 
subject  to  the  fetter.  Here  there  is  a  statutory  fetter  stamping 
the  land  with  a  disability  w^hich  cannot  be  got  rid  of  except  by 
legislation.  To  sum  up :  first,  this  school  is  subject  to  a  per- 
petual trust  preventing  any  charge  being  created  upon  it ;  and, 
secondly,  if  such  a  charge  is  created  by  the  Public  Health  Act, 
it  is  a  barren  charge  which  cannot  be  enforced. 

Beaumont^  in  reply. 

Kekewich  J.  I  do  not  find  myself  at  liberty  to  discuss  this 
interesting  and  important  question  as  if  it  were  res  Integra. 
I  have  rather  to  pick  my  way  between  authorities  which  are 
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KEKEWIOH  not  all  precisely  on  the  same  lines  ;  but  on  the  whole  I  think 
I  am  completely  bound,  and  if  the  question  is  to  be  recon- 
sidered on  principle  on  a  full  exposition  of  the  Act  of  Parliament 
that  must  be  done  in  a  court  of  higher  jurisdiction  than  mine. 

The  first  question  arises  under  s.  4,  the  interpretation  section 
of  the  Public  Health  Act  of  1875,  upon  the  definition  of 
"  owner."  That  section  says,  "  '  owner  '  means  the  person  for 
the  time  being  receiving  the  rack-rent  of  the  lands  or  premises 
in  connexion  with  which  the  word  is  used,  whether  on  his 
own  account  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack-rent."  Mr.  Dibdin's  argument  is  that  that  cannot 
apply  to  a  case  in  which  there  never  can  be  a  letting  at  a  rack 
rent.  These  premises  are  conveyed  under  the  6th  section  of 
the  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  to  be  used  for 
the  purpose  of  a  school  "  and  for  no  other  purpose  whatever  "  : 
and  that  having  been  prescribed  by  Act  of  Parliament  as  a 
dedication  for  ever  to  that  purpose,  at  any  rate  the  dedication 
cannot  be  set  aside  except  by  another  Act  of  Parliament :  con- 
sequently the  premises  never  can  be  let  at  a  rack-rent,  and  the 
definition,  it  is  said,  does  not  apply  to  them. 

Bowen  L.J.  in  Wright  v.  Ingle  (1)  apparently  thought  that 
in  such  a  case  as  that  the  definition  of  "owner"  would  not 
apply ;  at  any  rate,  though  he  did  not  say  it  would  not  apply, 
he  expressed  doubt  in  such  language  as  to  shew  what  was  the 
bias  of  his  mind.  He  says  (2)  :  "  Whether  in  the  case  of 
premises  which  were  prevented  by  an  Act  of  Parliament  from 
being  let  at  a  rack-rent,  there  ever  could  be  an  '  owner '  within 
the  meaning  of  s.  250,  I  very  much  doubt.  I  am  inclined  to 
think  that,  if  the  incapacity  to  be  let  were  stamped  on  the 
premises,  they  never  could  have  an  '  owner '  within  the  meaning 
of  s.  250."  He  is  dealing  with  a  different  Act,  and  with  different 
language  to  some  extent ;  but  that  I  think  is  immaterial,  because 
I  find  that  Blackburn  J.  in  Botvditch  v.  Wakefield  Local  Board 
of  Health  (3)  did  consider  he  was  dealing  with  a  case  where 
there  could  not  be  a  letting  at  rack-rent.    He  says  (4)  :  "  Now, 

i79. 


(1)  16  Q.  B.  D. 

(2)  Ibid.  402. 


(3)  L.  E.  6  Q.  B.  567. 

(4)  Ibid.  570. 
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though  these  premises  are  and  must  be  held  as  schools,  and  kekewich 
cannot  be  let  for  any  purpose,  yet,  if  they  were  let,  the  rent 
would  come  to  the  appellant.  I  think,  therefore,  he  is  *  owner ' 
within  the  meaning  of  the  definition."  I  do  not  see  anything  in 
what  fell  from  Blackburn  J.'s  colleagues,  Mellor  and  Lush  J  J., 
ihat  differs  at  all  from  him.  Bo  wen  L.J.  in  Wright  v.  Ingle  (1), 
in  a  passage  immediately  before  that  which  I  read  just  now, 
says  this :  "I  think  Bowditch  v.  Wakefield  Local  Board  of 
Health  (2)  is  a  conclusive  authority,  if  authority  were  wanted, 
to  shew  that  a  man  is  not  the  less  the  *  owner '  of  premises, 
because,  by  the  provisions  of  the  deed  under  which  he  holds 
them,  they  cannot,  so  long  as  he  holds  them,  be  let  at  a  rack- 
rent."  It  seems  to  me,  therefore,  that,  notwithstanding .  the 
strong  doubt  expressed  by  Bowen  L.J.,  I  must  regard  these 
trustees  as  owners  ;  and  I  observe  that  in  commenting  upon 
Bowen  L.J.'s  remarks  in  the  Christchurch  Case  (3)  Stirling  J. 
pointed  out,  as  I  have  done  in  different  language,  that  the 
Lord  Justice  was  confirming  at  the  time  the  judgment  in  Bow- 
ditch  V.  Wakefield  Local  Board  of  Health  (2),  and  that,  therefore, 
he  must  be  taken  to  have  made  his  remarks  subject  to  that 
decision.  It  seems  to  me,  therefore,  that  I  am  bound  to  hold 
these  trustees  are  "  owners." 

If  they  are  owners,  the  difficulty  is  cleared  away  very  much 
as  regards  s.  257,  because  it  is  where  the  amount  can  be 
recovered  from  the  owner  that  there  is  a  charge.  Still,  that  has 
been  argued  as  a  separate  question,  and  must  be  dealt  with 
somewhat  separately.  It  depends  upon  this.  Mr.  Beaumont 
says  there  is  an  express  exception  by  s.  151  of  a  "  church  "  in 
the  ordinary  sense  of  the  word.  That  is  so.  Therefore,  he 
argues,  you  cannot  have  any  other  exception  of  a  similar 
character — the  express  exception  negatives  anything  else.  I 
do  not  follow  that.  There  is  an  express  exception  here  ;  but  if 
ihe  Common  Law  or  another  statute  applies,  I  see  no  reason 
why,  although  the  Legislature  has  thought  fit  to  put  in  that 
express  exception,  that  should  prevent  me  from  holding  that 
there  is  another  by  Common  Law  or  by  force  of  some  other 


(1)  16  Q.  B.  D.  402. 


(2)  L.  E.  6  Q.  B.  56  < 


(3)  [1894]  3  Ch.  209. 
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No  doubt  in  Wright  v.  Ingle  (1)  both  Bowen  L.J. 
and  the  Master  of  the  Eolls  point  out  that  there  may  be  a  legal 
incapacity  created  by  statute.  To  use  the  Lord  Justice's 
words  (2),  "  this  legal  incapacity  can,  I  think,  be  also  created 
by  statute,  but  it  is  an  essential  ingredient  of  the  incapacity 
that  it  should  affect  the  nature  of  the  property."  In  the 
present  case,  this  is  property  which  must  be  held  upon  the- 
particular  trusts  specified :  it  can  be  held  for  no  other  purpose  ; 
and  I  see  very  great  difficulty  in  the  plaintiffs  making  the 
charge  effective,  because  they  can  make  no  title.  They  cannot 
sell  the  property,  as' I  read  the  School  Sites  Act  and  the  con- 
veyance, to  anybody  who  will  not  use  it  for  the  particular 
school  to  which  it  has  been  dedicated ;  but  at  the  same  time,  I 
do  not  see  why,  when  the  Public  Health  Act  creates  a  charge, 
that  charge  cannot  be  enforced  by  sale.  The  Act  certainly 
says  that  the  expenses  shall  be  a  charge,  and  the  plaintiffs  may 
have  some  remedies,  the  precise  nature  of  which  they  will  have- 
to  discover,  and  which  I  do  not  myself  exactly  foresee.  But  the 
statute  having  said — as  it  has  said,  in  my  opinion,  in  cleaF 
terms — that  when  the  expenses  cannot  be  recovered  from  the 
owners  then  there  shall  be  a  charge,  I  cannot  think  it  right  to 
say  that  shall  not  apply  to  these  premises  simply  because,  by 
force  of  an  Act  of  Parliament,  they  cannot  be  used  for  any 
other  purpose  than  the  school  to  which  they  are  at  present 
devoted.  It  seems  to  me  that  you  can  only  get  out  of  that  on. 
the  ground  that  the  trustees  are  not  "  owners "  within  the 
meaning  of  the  statute;  but,  for  the  reasons  which  I  have 
mentioned,  I  find  myself  compelled  to  hold  that  they  are 
owners. 

There  will,  therefore,  be  a  declaration  that  the  apportioned 
sum,  with  interest  at  4  per  cent,  per  annum,  is  a  charge  upon 
the  school  premises,  with  liberty  to  apply  at  chambers  as  to  the 
mode  of  enforcing  the  charge.  The  costs  of  the  plaintiffs,  as 
being  mortgagees,  will  be  added  to  their  security. 

Solicitors  :  Leonard  J,  Tatham  ;  Lee,  Bolton  d  Lee, 
(1)  16  Q.  B.  D.  379.  (2)  16  Q.  B.  D.  400. 

G.  I.  F.  a 
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Costs — Taxation — Common  Order  to  Tax — Items  harred  by  Statute  of  Limita-  |ggg 
fions — Submission  to  pay  what  is  "  Due  " — Solicitor  and  Client — Purchase 
of  several  Lots  at  one  Time— Separate  Title— Scale  Charge— General  Order.  Marcli^,ii\. 
under  Solicitors'  Bemuneration  Act,  1881,  Sched.  I.,  Part      Ride  8. 

Statute-barred  costs  are,  under  the  common  order  to  tax,  subject  to 
taxation,  since  the  Statute  of  Limitations  does  not  bar  the  debt  but  only 
the  remedy ;  and  such  costs  are  recoverable  from  the  client  by  reason  of 
his  usual  submission  to  pay  what  shall  appear  to  be  "  due  "  on  the  taxa- 
tion. If  the  client  desires  to  raise  the  question  whether  certain  items  are 
statute-barred,  he  should  do  so  by  applying  for  a  special  order  to  tax. 

A  solicitor  acted  for  the  purchaser  of  several  small  lots  of  land  all  pur- 
chased at  the  same  time,  though  not  from  the  same  vendor,  at  prices 
varying  from  100?.  to  101.    The  lots  were  comprised  in  one  mortgage,  but 
each  had  a  separate  and  distinct  title,  a  separate  abstract  for  each  being* 
delivered : — 

Held,  that  the  solicitor  was  entitled,  under  rule  8  in  Sched  I.,  Part  I.,  of 
the  rules  under  the  Solicitors'  Remuneration  Act,  1881,  to  the  minimum 
charge  of  5?.  or  2>l.  for  each  lot,  and  was  not  restricted  to  one  charge  for 
the  business  as  a  whole. 

On  November  26,  1895,  Messrs.  Margetts  &  Son,  wlio  had 
acted  as  solicitors  for  the  apphcant,  Miss  AHce  Matilda  Mar- 
getts, delivered  to  her  six  bills  of  costs,  the  first  of  v^hich  was 
for  work  done  between  December,  1888,  and  October,  1889, 
though  on  the  face  of  the  bill  it  appeared  to  be  for  work  done 
down  to    March,  1890." 

On  December  19,  1895,  Miss  Margetts  obtained,  upon  the 
usual  petition  of  course,  the  common  order  to  tax  the  six  bills, 
the  petitioner,  by  her  petition,  submitting  to  pay  what  should 

appear  to  be  due  "  to  the  solicitors  on  the  taxation. 

On  the  taxation  Miss  Margetts  took  the  objection  that  the 
first  bill  was  statute-barred,  and  should  therefore  be  disallowed. 
The  taxing  master  found  that  the  business  charged  for  by  that 
bill  had  been  completed  in  October,  1889,  but  overruled  the 
objection  and  taxed  the  bill  on  the  ground  (amongst  others) 
that  the  effect  of  the  Statute  of  Limitations  was  not  to  extin- 
guish a  debt,  but  only  to  prevent  its  recovery ;  that  statute- 
barred  debts  were  "  due,"  though  no  action  could  be  brought  to 
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1896  . 

v^v^  Another  objection  was  with  respect  to  one  of  the  other  bills. 

Margetts    ^^^^  ^^^^  amounted  on  taxation  to  45 13s.  9d.,  and  was  for 

  charges  and  disbursements  in  relation  to  the  purchase  by  Miss 

Margetts  of  four  properties  of  which  the  purchase  prices  were 
respectively  105/.,  100/.,  10/.,  and  50/.,  and  which  purchases 
Miss  Margetts  contended  were,  practically,  one  transaction,  all 
the  properties  having  been  comprised  in  one  mortgage,  though  } 
they  were  not  all  purchased  from  the  same  vendor.  The 
taxing  master  overruled  this  objection  also,  holding  that  the 
solicitors  were  entitled  to  charge  for  each  lot  the  minimum 
charge  of  5/.  or  3/.,  as  provided  for  by  rule  8  in  Sched.  I., 
Part  I.,  to  the  General  Order  under  the  Solicitors'  Eemuneration 
^ct,  1881,  on  the  ground  that  each  lot  had  a  separate  and- 
distinct  title  ;  that  separate  abstracts  had  been  delivered  for 
each  lot ;  and  that  each  title  had  required  separate  investigation . 

Bule  8  provides  that  "  where  the  prescribed  remuneration 
would,  but  for  this  provision,  amount  to  less  than  5/.,  the  pre- 
scribed remuneration  shall  be  5/.,  except  on  transactions  under 
100/.,  in  which  cases  the  remuneration  of  the  solicitor  for  the 
vendor,  purchaser,  mortgagor  or  mortgagee,  is  to  be  3/." 

This  was  a  summons  by  Miss  Margetts  to  review  the  taxation. 

AsMon  Gross,  for  the  applicant.  The  first  question  is 
whether  under  the  common  order  to  tax  a  solicitor's  bill  of 
costs  statute-barred  items  ought  to  be  excluded.  The  whole 
of  the  work  in  this  case  was  completed  by  October,  1889,  and 
the  whole  of  the  items  are  accordingly  barred  by  the  Statute  of 
Liraitations.  The  taxing  master  has  relied  on  Budgett  v. 
Budgett  (1),  Green  v.  Humphreys  (2),  and  Gurweny.  Milhurn  (3), 
as  shewing  that,  because  the  petition  of  course  for  the  common 
order  to  tax  contains  a  submission  by  the  client  to  pay  what  is 

due,"  and  the  Statute  of  Limitations  does  not  bar  the  debt 
but  only  the  remedy,  these  statute-barred  items  ought  to  be 
included  in  the  taxation,  and  that  the  client  is  liable  to  pay 

(1)  [1895]  1  Ch.  202.  (2)  26  Ch.  D.  474. 

(3)  42  Cli.  D.  424. 
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Budgett  v.  Budgett  (1)  the  only  question  was  as  to  the  right  of  .^v-^ 
trustees  to  indemnity  against  costs,  and  it  was  said  (2)  that  jyj^^Q^TTs 

statute-barred  items  would  remain,  as  theretofore,  untaxable   

under  the  common  order.  In  Curie  en  v.  Milhurn  (3)  the  party 
liable  was,  to  some  extent,  in  the  position  of  a  plaintiff,  as  he 
had  chosen  to  ask  for  a  bill  of  costs.  Here  the  applicant  is 
simply  in  the  position  of  a  defendant ;  and  I  submit  that  the 
statute-barred  items  ought  not  to  be  included,  and  that  even  if, 
as  a  matter  of  convenience,  they  are  included,  the  taxing  master 
has  no  power  to  hold,  as  in  effect  he  has  done,  the  applicant 
liable  to  pay  them. 

T.  L.  Wilki?ison,  for  the  solicitors,  was  not  called  upon. 


His  Lordship  then  adjourned  the  further  hearing  of  the 
summons,  in  order  that  he  might  consult  the  taxing  master 
upon  the  above  point. 

March  31.  Kekewich  J.  On  such  questions  as  this  it  is 
the  practice  of  the  judges  of  the  Chancery  Division  to  refer  to 
the  taxing  master  to  ascertain  whether  there  is  any  settled 
practice  in  the  Taxing  Office  in  relation  thereto  ;  and  since  the 
case  was  before  me  the  other  day  I  have  done  so,  and  found 
there  is  no  settled  practice ;  it  therefore  becomes  important  to 
consider  what  the  taxing  masters  ought  to  do  in  such  cases. 

In  Curicen  v.  Milhurn  (3)  it  was  held  that  the  taxing  master 
was  right  in  taxing  all  the  items  of  the  bill  without  regard  to 
the  Statute  of  Limitations,  because  the  object-  was  to  ascertain 
the  amount  for  which  a  lien  was  claimed,  and  that  might  or 
might  not  be  connected  with  the  limitation  of  the  statute.  In 
Budgett  v.  Budgett  (1)  I  held  that  the  taxing  master  had 
rightly  taxed  statute-barred  costs  which  the  retiring  trustees 
of  a  settlement  claimed  the  right  to  retain  out  of  the  trust 
estate,  the  question  there  being  in  respect  of  what  costs  the 
trustees  were  entitled  to  be  indemnified.    These  two  cases 

(1)  [1895]  1  Ch.  202.  (2)  [1895]  1  Ch.  214. 

(3)  42  Ch.  D.  424. 
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The  point  I  am  now  dealing  with  is  whether  the  taxing 
Maegetts    ^^^^^^^  ought  to  tax  costs  which  are  apparently  statute-barred, 

  occurring  in  a  bill  properly  sent  to  him  for  taxation,  and  I 

think  convenience  points  to  taxation.  Whether  they  ought  to 
be  paid  or  not  when  taxed  is  necessarily  a  question  for  the 
Court  to  determine.  It  seems  to  me  far  more  convenient  for 
the  taxing  master  to  deal  with  the  items  and  to  say  what 
ought  to  be  allowed  for  the  business  done,  irrespective  of  the 
right  to  recover  them,  than  for  him  to  consider  the  question 
whether  anything  is  to  be  recovered  at  all.  It  is  really  a 
question  of  convenience.  If  the  practice  of  the  office  had  been 
determined  I  should  not  have  ventured  to  differ  from  it ;  but, 
there  being  no  settled  practice,  I  think  the  right  course  here  is 
to  tax  the  items. 

Then  the  question  is  whether  these  particular  costs  are  to  be 
paid.  I  am  dealing  here  with  the  common  order  to  tax  with 
the  usual  submission  in  the  petition  to  pay  what  shall  be  found 
to  be  due,  and  then  a  direction  to  the  taxing  master  to  tax 
these  bills — there  having  been  several  of  them — and  that  is  all. 
There  are  no  special  directions  as  to  the  taxation,  no  question 
of  retainer,  no  other  addition  such  as  might  be  put  into  a 
special  order. 

"What  is  the  right  of  the  petitioner,  the  client,  as  between 
himself  and  the  solicitor,  under  such  an  order  as  this  ?  It 
seems  to  me  that,  taking  it  simply  in  that  view,  the  client 
ought  to  pay  all  costs  properly  incurred.  There  is  no  injustice 
in  that;  for  he  will  have  known  beforehand  what  business 
was  done :  he  has  the  bills ;  he  instructed  the  solicitor ;  he 
applies  for  and  obtains  the  order  with  his  eyes  open,  and 
submits  to  pay  what  is  due.  Under  the  Statute  of  Limitations 
the  debt  remains  due,  and  for  many  purposes  is  described  as  a 
debt ;  the  statute  does  not  bar  the  debt,  but  the  remedy ;  and 
it  seems  to  me  that  the  more  convenient  construction  of  the 
order  is  that  what  is  found  on  taxation  to  have  been  properly 
incurred  by  way  of  costs  is  intended  to  be  paid,  without  regard 
to  any  objection  of  this  kind.    I  have  before  me  the  objections 


2Ch. 


CHANCEEY  DIVISION. 


267 


J. 

1896 

In  re 
Margetts. 


raised  before  the  taxing  master  and  his  repHes  ;  and  I  think  it  kekewich 
right  therefore  to  notice  briefly  the  reasons  given  by  the  taxing 
master.  [His  Lordship  then  considered  some  of  the  reasons 
given  by  the  taxing  master  for  taxing  the  statute-barred  items, 
and .  continued  : — ]  I  would  rather  not  ground  my  judgment 
upon  them,  but  simply  on  this — that  the  client  submitted  to 
pay  what  should  be  found  due  on  taxation ;  and  that  if  she 
wished  to  raise  the  question  of  the  Statute  of  Limitations  she 
ought  to  have  done  so  by  applying  for  a  special  order.  I  think, 
therefore,  that  I  must  refuse  this  part  of  the  application.  Now 
as  to  the  next  point. 

Ashton  Cross,  for  the  applicant.  The  second  question  is 
whether,  on  the  sale  of  a  property  in  several  small  lots,  the 
sohcitor  is  entitled  to  the  minimum  charge  in  respect  of  each 
lot  or  must  lump  them  altogether.  I  submit  that  the  minimum 
remuneration  mentioned  in  rule  8  in  Sched.  L,  Part  I.,  to  the 
General  Order  under  the  Solicitors'  Remuneration  Act,  1881,  is 
not  to  be  applied  to  each  individual  lot  but  to  the  whole 
business  done  by  the  solicitor. 

T.  L.  Wilhinson,  for  the  respondents,  was  not  called  on. 

Kekewich  J.  If  the  solicitor  had  been  instructed  to  in- 
vestigate the  title  and  complete  these  purchases  at  separate 
intervals,  so  that  each  was  completed  before  the  other,  Mr. 
Cross's  argument  would  be  untenable,  the  transactions  being 
separate  transactions  in  the  strict  sense  of  the  term. 

It  happens  that  there  were  several,  purchases  made  sub- 
stantially at  the  same  time,  and  therefore  it  is  said  that  the 
solicitor  should  be  remunerated  for  the  whole  business  and  not 
for  each  lot. 

Where  there  is  one  vendor  of  several  properties,  and  the 
same  solicitor  acts  for  the  vendor  in  all,  so  that  the  purchaser's 
solicitor  has  less  trouble,  and  the  work  of  the  purchaser's 
sohcitor  is  largely  reduced,  such  a  proposition  would  not  be 
unreasonable. 

But  the  rules  must  be  applied  generally,  and  fine  distinctions 
cannot  be  drawn.    It  seems  to  me  that  where,  as  in  this  case, 
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KEKEWICH  each  lot  has  a  separate  and  distinct  title,  a  separate  abstract, 
and  each  title  is  investigated,  the  solicitor  is  entitled  to  the 
minimum  scale  fee  in  each  case. 

The  summons  must  be  refused  with  costs. 

Solicitors  :  Patersons,  Snow,  Bloxam  d  Kinder,  for  C.  B, 
Margetts,  Huntingdon  ;  H.  Beid,  for  Margetts  &  Son,  Chatteris. 

G.  I.  F.  C. 
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KEKEWICH  YOUNG    V.    SOUTH   AFKICAN    AND  AUSTRALIAN 
^'         EXPLORATION  AND  DEVELOPMENT  SYNDICATE. 

1896 

Company — General  Meeting — Special  Resolution — Voting — Show  of  Hands — ■ 
Declaration  hy  Chairman — "  Conclusive  Evidence  " — Shareholder — Action 
disputing  Declaration — Notice  of  Special  General  Meeting  — "  General 
Nature  "  of  Business — Sufficiency  of  Notice — Member  " — Member  entitled 
to  Vote"— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  51,  Table  A,  Arts. 
35,  37,  42. 

The  declaration  of  the  chairman  at  a  special  general  meeting  of  share- 
holders under  s.  51  of  the  Companies  Act,  1862,  that  the  special  resolution 
has,  on  a  show  of  hands,  been  carried,  is  not  "  conclusive  evidence  "  of  the 
fact  so  as  to  preclude  a  shareholder  from  disputing  the  validity  of  the  reso- 
lution by  legal  proceedings  on  the  ground,  for  instance,  that  it  has  not 
been  carried  by  the  statutory  majority. 

Although  a  notice  under  s.  51  of  the  Companies  Act,  1862,  of  a  special 
general  meeting  of  a  company  regulated  by  Table  A  sufficiently  complies 
with  art.  35  if  it  states  the  "general  nature"  of  the  business,  it  is 
nevertheless  desirable,  where  the  business  is  of  great  importance,  such  as 
the  proposed  substitution  of  new  articles  of  association  for  Table  A,  to 
supplement  the  notice  with  an  explanatory  circular. 

Quxre,  whether,  in  the  case  of  a  company  regulated  by  Table  A  to  the 
Companies  Act,  1862,  any  distinction  is  to  be  drawn  between  "  members  " 
who  may  constitute  a  quorum  under  art.  37,  and  "  members  entitled  to 
vote  "  under  s.  51  of  the  Act. 

The  defendants,  the  South  African  and  Australian  Explora- 
tion and  Development  Syndicate,  Limited,  were  registered 
under  the  Companies  Acts,  1862  to  1890,  on  September  7,  1895, 
with  a  capital  of  10,000Z.  in  5000  ordinary  shares  of  11.  each 
and  5000  preference  shares  of  11.  each.    The  company,  being 
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registered  without  articles  of  association,  was  regulated  by  kekewich. 
Table  A  to  the  Companies  Act,  1862. 

1896 

Art.  35  of  Table  A  provides  that  the  notice  of  a  general  meet- 
ing  shall  state,  "  in  case  of  special  business,  the  general  nature  Young 
of  such  business."  South 

.A.FRIC  AN" 

Art.  37  fixes  the  ''quorum  of  members"  at  any  general  and 

Australian 

meetmg.  Exploration 

Art.  42  is  as  follows  :  "At  any  general  meeting,  unless  a  poll  Dj^y^LOPMENr 
is  demanded  by  at  least  five  members,  a  declaration  by  the  Syndicate. 
chairman  that  a  resolution  has  been  carried,  and  an  entry  to 
that  effect  in  the  book  of  proceedings  of  the  company,  shall  be 
sufficient  evidence  of  the  fact,  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  such 
resolution." 

Shortly  after  the  incorporation  of  the  company,  John  Weston, 
James  Esdaile  Venning  and  "William  Noel  Middleton,  promoters 
of  the  company,  were  appointed  by  the  subscribers  to  the 
memorandum  of  association  the  first  directors,  and  their  appoint- 
ment was  confirmed  at  the  first  ordinary  general  meeting  of 
the  company  on  January  4, 1896.  Middleton,  though  a  director 
of  the  company,  was  not  entered  on  the  register  of  members. 

On  March  12,  1896,  the  company  issued  a  notice  convening 
an  extraordinary  general  meeting  at  the  office  of  the  companj^ 
for  April  9,  1896,  to  approve  new  regulations,  a  print  of  which 
it  was  stated  would  be  submitted  to  the  meeting,  and  to  pass 
the  following  resolution  : — 

"  That  the  regulations  contained  in  Table  A  be  rescinded, 
and  that  the  regulations  contained  in  the  printed  document 
submitted  to  this  meeting,  and  for  the  purpose  of  identification 
subscribed  by  the  chairman  thereof,  with  the  modifications 
already  approved  by  this  meeting,  and  initialled  by  the  chairman, 
be  and  the  same  are  hereby  approved,  and  that  such  regulations 
be  and  they  are  hereby  adopted  as  the  regulations  of  the  com- 
j)any  to  the  exclusion  of  the  regulations  hereby  rescinded." 
The  circular  went  on  to  state  that  all  members  of  the  company 
were  at  liberty  to  inspect  a  copy  of  the  proposed  regulations  at 
the  office  of  the  company's  solicitors,  whose  names  and  address 
were  given. 
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KEKEWICH     The  meeting  was  held  at  the  company's  office  on  April  9, 
1896,  all  three  directors  being  present,  and  one  of  them,  J.  E. 

1896  .  . 

^^v-^  Venning,  being  in  the  chair.  The  chairman  stated  the  object 
Young     q£  j.-^^  meeting,  holding  a  copy  of  the  proposed  regulations  in 


V. 


South     Jiis  hand,  but  no  copy  was  handed  to  any  of  the  shareholders 
Apeican  ^-^  , 

AND      present,  nor  were  any  of  the  regulations  read  out  to  the  meeting. 

:StoL(mATK)N  After  the  chairman's  introductory  speech  some  discussion  took 
Development  P^^^®'  course  of  which  an  amendment  was  proposed  and 

Syndicate,  carried  altering  a  clause  in  the  new  regulations  as  to  the  voting 
power  of  shareholders.  The  resolution  was  then  put  to  the 
meeting  by  the  chairman,  and,  upon  a  show  of  hands,  was 
declared  by  him  to  be  carried,  no  poll  being  demanded.  This 
declaration  was  duly  recorded  on  the  minutes.  It  was  also 
agreed  by  the  meeting  that  a  print  of  the  proposed  regulations 
should  be  sent  to  each  member  with  the  notice  convening  the 
confirmatory  meeting. 

On  April  23,  1896,  the  company  issued  a  circular  to  the 
shareholders  convening  an  extraordinary  general  meeting  for 
May  5  to  confirm  the  resolution,  the  circular  being  accom- 
panied with  a  print  of  the  new  regulations.  It  was  then  dis- 
covered that  it  was  proposed  by  art.  87  of  the  new  regulations 
that  the  directors  should  be  paid  out  of  the  funds  of  the  com- 
pany, by  way  of  remuneration  for  their  services  in  each  year,  a 
sum  equal  to  20  per  cent,  of  the  net  profits  for  that  year,  such 
remuneration  to  be  divided  among  them  in  such  proportions 
and  manner  as  they  should  determine,  and,  in  default,  equally ; 
and  that  the  clause  should  be  deemed  to  take  effect  as  from  the 
date  of  the  appointment  of  the  first  directors.  It  was  objected 
that  by  this  article  the  directors  would  be  able  to  remunerate 
themselves  for  past  services  out  of  the  assets  of  the  company, 
in  spite  of  the  fact  that  the  attention  of  the  shareholders  had 
never  been  called  to  such  alteration  by  the  directors  ;  and  it 
was  also  objected  that  the  directors  would  be  thereby  entitled 
to  an  undue  share  of  the  large  profits  made  by  the  company 
during  the  previous  year.  It  was  also  objected  that  others  of 
the  new  articles  would  have  the  effect  of  continuing  the  present 
directors  in  office  for  two  years  longer.  Some  of  the  share- 
holders complained  that  these  and  other  points  arising  on  the 
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new  articles  had  not  been  called  to  the  attention  of  the  general  kekewich 
"body  of  shareholders  either  at  the  meeting  of  April  9  or  pre- 
viously ;  and  two  of  the  shareholders  then  commenced  this  .^v-^ 
action  against  the  company  and  the  three  directors,  and  now  Young 
moved  by  special  leave  for  an  injunction,  to  restrain  the  defend-  ^outh 
ants  from  holding  the  confirmatory  meeting,  or,  in  the  alter-  and 
■native,  for  an  interim  injunction  to  restrain  them  from  acting  explokation 

on  the  resolution  of  April  9.  -n^,r^™,  . 

^  Development 

The  plaintiffs  contended  that  the  resolution  had  been  passed  Syndicate. 
irregularly,  on  the  grounds  that  no  sufficient  notice  of  the 
contents  of  the  new  articles  had  been  previously  given  to  the 
shareholders  ;  that  there  was  not  a  sufiicient  quorum  of  share- 
holders present  at  the  meeting  ;  and  that  the  resolution  was 
not  passed  by  a  three-fourths  majority  of  the  shareholders,  as 
required  by  s.  51  (1)  of  the  Companies  Act,  1862. 

From  the  evidence  it  appeared  that  there  were  twelve  share- 
holders present  at  the  meeting  of  April  9,  1896,  of  whom,  on 
the  show  of  hands,  nine,  including  Middleton,  were  in  favour  of 
the  resolution  and  three  against;  so  that  if  Middleton  were 
excluded,  as  it  was  contended  he  ought  to  have  been,  not  being 
a  member  on  the  register,  only  eight  would  have  been  in 
favour  of  the  resolution,  that  is  to  say,  less  than  the  statutory 
three-fourths  majority. 

(1)  The  material  part  of  s.  51  of  being  entitled,  according  to  the  regii- 
the  Companies  Act,  18G2,  is  as  follows  :  lations  of  the  company,  to  vote  as 
"  A  resolution  passed  by  a  company  may  be  present,  in  person  or  by  proxy, 
under  this  Act  shall  be  deemed  to  be  at  a  subsequent  general  meeting,  of 
special  whenever  a  resolution  has  been  which  notice  has  been  duly  given,  and 
passed  by  a  majority  of  not  less  than  held  at  an  interval  of  not  less  than 
three-fourths  of  such  members  of  the  fourteen  days,  nor  more  than  one 
company  for  the  time  being  entitled,  month  from  the  date  of  the  meeting  at 
according  to  the  regulations  of  the  which  such  resolution  was  first  passed  : 
company,  to  vote  as  may  be  present,  At  any  meeting  mentioned  in  this 
in  person  or  by  proxy  (in  cases  where  section,  unless  a  poll  is  demanded  by 
by  the  regulations  of  the  company  at  least  five  members,  a  declaration 
proxies  are  allowed),  at  any  general  of  the  chairman  that  the  resolution 
meeting  of  which  notice  specifying  the  has  been  carried  shall  be  deemed  con- 
intention  to  pro^Dose  such  resolution  elusive  evidence  of  the  fact,  without 
has  been  duly  given,  and  such  reso-  proof  of  the  number  or  proportion  of 
lution  has  been  duly  confirmed  by  a  the  votes  recorded  in  favour  of  ov 
majority  of  such  members  for  the  time  against  the  same." 
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KEKEWIOH     Warrington,  Q.C.,  and  Lavington,  for  the  plaintiffs.    In  the 
first  place,  under  art.  35  of  Table  A  to  the  Companies  Act, 

1896  • 

1862,  sufficient  notice  was  not  given  of  the  proposed  new  regu- 

YouNCx     lations.    Their  "  general  nature  "  should  have  been  specified; 

South     and  particular  attention  should  have  been  called  to  the  important 
Afeican  .  . 

AND      regulation  by  which  the  directors  might  remunerate  themselves 

ItoLc^TioN  their  past  as  well  as  future  services,  and  also  to  the  regula- 
Development  continuing  the  present  directors  in  office.    In  the  next 

Syndicate,  place,  it  is  clear  that  Middleton,  one  of  the  majority  of  nine,  was 
not  entitled  to  vote,  and  therefore  there  was  not  the  statutory 
majority  of  three-fourths  required  by  s.  51  to  pass  the  resolution. 

Benshaw,  Q.C.,  and  T.  L.  Wilkinson,  for  the  defendants.  As 
to  the  notice,  it  is  a  sufficient  compliance  with  art.  35  of 
Table  A,  for  it  did  state,  as  required,  the  general  nature  "  of 
the  business,  followed  by  an  intimation  that  a  copy  of  the  pro- 
posed regulations  could  be  inspected  at  the  office  of  the  com- 
pany's solicitors.  This  was  in  strict  accordance  with  the 
practice  as  laid  down  in  Palmer's  Company  Precedents,  5th  ed. 
p.  366  ;  6th  ed.  vol.  i.  p.  528.  Then  as  to  the  question  of  the 
three-fourths  majority.  Middleton  was  entitled,  under  art.  37 
of  Table  A,  to  form  one  of  a  quorum  as  being  a  member." 
No  doubt,  s.  51  of  the  Act  says  the  majority  must  be  "  members 
entitled  to  vote";  but  to  make  art.  37  consistent  with  s.  51 
"  member"  should  be  read  as  member  entitled  to  vote,"  for 
it  seems  absurd  to  say  that  any  member  of  a  quorum  can  be 
excluded  from  voting.  At  any  rate,  the  motion  is  idle,  for  it  is- 
perfectly  clear  that  the  resolution,  if  a  fresh  meeting  is  called^ 
can  be  carried  by  a  large  majority.  But  what  we  mainly  rely 
upon  is  the  formal  declaration  of  the  chairman  that  the  resolu- 
tion was  carried,  and  the  entry  of  this  declaration  on  the 
minutes.  Under  s.  51,  this  declaration  is  to  be  "  deemed  con- 
clusive evidence  of  the  fact "  without  proof  of  the  number  of 
votes  for  or  against  the  resolution.  There  is  no  clear  autho- 
rity to  be  found  in  the  books  as  to  the  precise  effect  in  law 
of  such  a  declaration.  It  is  stated  in  Buckley  on  the  Com- 
panies Acts,  6th  ed.  p.  186,  that  the  declaration  of  the 
chairman  is  by  this  section  (51)  made  *  conclusive  evidence ' 
that  the  resolution  has  been  carried,"  referring  to  the  note  of  a 
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case  before  Hall  V.-C. ;  but  then  the  learned  author  goes  on  kekewich 
to  say,  "Of  course  if  the  chairman's  ruling  is  challenged  by 

1896 

legal  proceedings  it  is  not  conclusive."    The  latter  statement, 


however,  is  not  borne  out  by  the  authorities  cited.  For  Young 
instance,  Harhen  v.  Phillips  (1),  was  not  a  case  on  s.  51  at  all,  South 

African 

there  not  being  a  single  reference  to  it.    So  Pender  v.  Lushing-  and 
ton  (2)  turned  on  special  articles.    Also  hi  re  Horhury  Bridge  -^^^Iq^I^I^q^ 
Coaly  Iron  and  Waggon  Co.  (3)  was  a  case  under  an  article  and  ^  ^^d 

'  ^c/  \  /  ^  Development 

not  under  the  section.    The  only  reported  case  as  to  what  is  Syndicate. 

"  conclusive  evidence  "  within  the  meaning  of  the  Act  is  In  re 

National  Debenture  and  Assets  Co7y oration  (4),  where  it  was 

held  that  the  certificate  of  incorporation  of  a  company  was  not 

"  conclusive  evidence  "  that  the  requirements  as  to  registration 

had  been  complied  with  if  it  could  be  proved  that  there  were 

not  seven  subscribers  to  the  memorandum  of  association.  That, 

however,  was  a  case  under  s.  18,  not  under  s.  51.    No  doubt, 

there  is  a  difference  in  the  language  of  ss.  18  and  51,  s.  18 

saying     shall  be  conclusive  evidence,"  while  s.  51  says  only 

"  shall  be  deemed  conclusive  evidence  "  ;  but  the  first  part  of 

the  note  in  Buckley  seems  to  point  to  a  reasonable  conclusion 

as  to  the  meaning  of  s.  51. 

Warrington^  Q.C.,  was  called  on  to  reply  only  upon  the 
point  as  to  the  effect  of  the  chairman's  declaration.  Sect.  51 
could  never  have  been  intended  to  preclude  a  shareholder 
from  questioning  the  legality  of  the  chairman's  declaration, 
or  to  prevent  him  from  proving  by  legal  proceedings  that  the 
declaration  was  contrary  to  the  real  facts :  otherwise  a  door 
would  be  opened  to  fraud.  The  latter  part  of  the  statement  in 
Buckley,  though  not  strictly  borne  out  by  the  authorities  cited, 
represents  what  is  at  all  events  a  reasonable  conclusion  upon 
the  section  ;  and  I  submit  there  is  nothing  to  preclude  a  share- 
holder from  shewing,  if  he  can,  that  a  resolution  has  not  been 
properly  carried. 

Kekewich  J.  The  answer  made  to  Mr.  Warrington's  main 
point  is  that  the  declaration  of  the  chairman  is  not  only  sufficient, 

(1)  23  Ch.  D.  14.  (3)  11  Ch.  D.  109. 

(2)  6  Ch.  D.  70.  (4)  [1891]  2  Ch.  505. 
Vol.  II.  1896.                          T  1 
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KEKEWICH  but,  according  to  the  statute  conclusive  evidence  ;  and  that, 
^'        therefore,  I  am  not  at  Hberty  to  consider  whether,  as  a  matter 

1896 

v^v^       of  fact,  the  requisite  proportion  of  votes  in  favour  of  the 
Young     resolution  v^as  given. 

V.  ^ 

South        It  is  somev^hat  strange  that  this  point  should  arise  now  for 
AND       the  first  time  ;  and  it  is  still  more  strange  that  it  should  arise  in 
i^^LoiMTKm  ^^^^       — ^^^^  reason.    This  was  a  company  regulated 
AND  Table  A:  that  is  to  say,  a  company  registered  without 

Development  ^  jr     j  o 

Syndicate,  articles  of  association,  and  therefore  having  the  regulations 
in  Table  A  for  its  articles  of  association.  If  any  question, 
therefore,  arises  with  regard  to  the  result  of  the  general  meeting, 
you  must  look  to  Table  A.  And  Table  A,  art.  42,  says  this : 
[His  Lordship  read  the  article,  and  continued  : — ] 

There  you  have  a  distinction  suggested  bet\^  een  "  sufficient 
evidence  "  and  "  conclusive  evidence,"  as  was  pointed  out  by 
Sir  George  Jessel  in  the  Horhury  Bridge  Case  (1),  with  the 
consequence  which  follows  from  that  distinction. 

But,  besides  Table  A,  the  statute  itself  also  applies  to  the 
company ;  and  the  statute  provides  that,  whether  the  company 
is  governed  by  Table  A,  or  by  what  are  called  contractual 
articles  of  association,  those  regulations,  whatever  they  are, 
may  be  altered  by  special  resolution  under  s.  51 ;  and  then, 
though  it  is  not  provided  for  by  Table  A,  "  a  declaration  of  the 
chairman  that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  the 
same."  The  section  says  "  conclusive,"  not  "  sufficient  "  ;  and 
I  am  not  aware  of  any  case  which  has  explained  the  meaning 
of  the  word.  Mr.  Buckley  calls  attention  in  his  book  (6th  ed. 
p.  186)  to  a  case  of  In  re  Brynmawr  Coal  and  Iron  Co.  (2),  in 
which  it  was  decided  by  Hall  V.-C.  that  a  declaration  by  the 
chairman  was  sufficient  to  justify  a  supervision  order,  as  an 
affidavit  shewing  that  there  had  been  a  statutory  majority  in 
favour  of  the  voluntary  resolution  to  wind  up  could  not  be 
produced.  That  goes  some  length,  no  doubt,  as  shevnng  that 
the  declaration  is  of  great  value  as  evidence,  but  it  does  not  say 
how  far  it  must  be  treated  as  "  conclusive  evidence."  There  is 
(1)  11  Cli.  D.  114.  (2)  W.  N.  (1877)  45. 
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no  doubt  it  cannot  be  accepted  as  conclusive  evidence  for  the  kekewich 
purpose  of  establishing  a  contract  if  it  is  challenged ;  and  it 

1896 

would  be  an  extremely  strong  thing  to  hold  that  any  form  of 


words  should  enable  a  chairman  fraudulently — though  it  is  not  Young 

suggested  that  there  was  anything  fraudulent  here — to  declare  South 
,     .  ...         -  .  T    ,  African 

a  resolution  carried,  make  the  proper  entries,  and  then  treat  and 

that  as  conclusive  evidence.    I  think  the  section  cannot  mean  -Ex-PLotATms 

that,  and  its  wording  helps  me  to  that  conclusion.    In  the  first  „  -^-^^ 

'  .       .  .  .  Development 

place  the  declaration  is  to     be  deemed  conclusive  evidence."  Syndicate. 
That  is  something  different,  I  suppose,  from  being  actually 
"  conclusive  evidence  "  ;  and  then  it  is  to  be  deemed  conclusive 
evidence  "without  proof  of  the  number  or  [proportion  of  the 
votes  recorded  in  favour  of  or  against  the  same." 

The  reasonable  construction  of  that  clause  seems  to  me  to  be 
that  you  are  not  bound  to  prove  either  the  [number  or  propor- 
tion of  the  votes,  but  that,  without  more,  the  declaration  of  the 
chairman  is  to  be  accepted  as  conclusive  evidence  without  that 
proof ;  not  that  it  shall  be  accepted  as  conclusive  if  there  is 
proof  that  the  number  or  proportion  of  votes  is  against  the 
declaration.  If  there  is  proof  forthcoming  that  the  declaration 
is  inconsistent  with  the  real  facts,  I  do  not  think  that  the  word 
"  conclusive "  goes  so  far  as  to  exclude  that  evidence ;  for 
otherwise  it  would  open  the  door  to  gross  mistake  if  not  to 
fraud. 

Sect.  18  of  the  Act  provides  that  the  certificate  of  incorpora- 
tion "  shall  be  conclusive  evidence  "  that  the  requisitions  of  the 
Act  as  to  registration  have  been  complied  with.  That  clause 
has  received  a  good  deal  of  interpretation,  beginning  with  In  re 
Northumberland  and  Durham  District  Banhing  Co.  (1)  There 
the  words  are  slightly  different  from  those  in  s.  51,  for  they  are 
^'  shall  be  conclusive,"  not  "  shall  be  deemed  conclusive." 
Without  referring  to  the  last  case  on  the  point.  In  re  National 
Debenture  and  Assets  Corporation  (2),  which  was  before  myself, 
I  think  all  the  cases  shew  that  the  Court  considers  itself  at 
liberty  and  indeed  bound  to  go  into  a  matter  of  this  kind ;  that 
is  to  say,  to  allow  parties  to  dispute  the  declaration  notwith- 
standing that  provision  as  to  "  conclusive  evidence  "  ;  in  other 
(1)  2  De  G.  &  J.  357.  (2)  [1891]  2  Ch.  505. 
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KEKEWICH  words,  to  leave  the  real  question  open  to  be  decided  by  legal 
proceedings. 

Therefore,  for  the  present  purpose  it  is  enough  for  me  to  say 
Young     ^-j^^^  ^^le  declaration  of  the  chairman  is  not  sufficient  evidence 

South      to  exclude  me  from  considering  v^hether,  as  a  matter  of  fact, 
African  •  •  r>  i      a  i  •  • 

AND       the  provisions  of  the  Act  have  been  complied  with. 

:^p^Lo^TfOTT     I  do  not  propose  to  go  into  all  the  history  of  the  case,  but 
Development  ^^^^^      ^ne  important  matter  I  ought  to  mention  and  as  to 
Syndicate,  which  I  am,  as  at  present  advised,  not  in  favour  of  the  plaintiffs. 

This  meeting  was  a  most  important  one.  It  was  a  meeting  to 
entirely  alter  the  regulations  of  the  company,  to  take  away  the 
common  form  of  Table  A,  and  to  substitute  therefor  what  I  will 
call  "  contractual  regulations."  Therefore,  it  was  of  the  first 
importance  that  all  the  members  should  know  under  what, 
regulations  they  were  now  coming  ;  and  it  was  desirable  they 
should  be  told  in  the  fullest  possible  way  what  was  proposed  ; 
and  I  cannot  help  thinking  it  would  have  been  far  better  if  an 
explanatory  circular  had  been  issued  to  the  members  giving 
them  the  opportunity  of  considering  whether  they  objected  or 
not.  At  the  same  time  I  cannot  hold,  as  at  present  advised, 
that  the  notice  which  was  given  was  insufficient.  There  was  a 
notice  of  a  special  general  meeting,  and  there  was  thereby 
given,  in  general  terms,  notice  of  the  character  of  the  business 
to  be  submitted  to  it.  That  seems  to  be  sufficient  within 
art.  35  of  Table  A ;  and  besides  that,  it  was  apparent  on  the  face 
of  the  notice  that  the  intention  was  to  substitute  new  regula- 
tions, and  the  members  of  the  company  were  told  that  they 
were  at  liberty  to  inspect  a  copy  of  the  proposed  regulations  at 
the  office  of  the  solicitors  of  the  company,  whose  address  was 
given. 

Now  it  is  common  knowledge  that  members  of  a  company 
do  not  usually  attend  either  ordinary  or  special  meetings  :  they 
take  no  particular  interest  in  them ;  and,  as  long  as  they  have 
any  confidence  in  the  executive  at  all,  they  leave  the  manage- 
ment in  the  hands  of  the  executive,  and  are  quite  prepared  to 
support  any  reasonable  proposal  which  the  executive  may  make. 
So  that  often  it  would  really  be  a  waste  of  time  and  incurring 
useless  expense  to  send  to  each  shareholder  a  copy  for  himself 
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of  proposed  new  regulations  or  to  read  them  through  at  a  KEKEWICH 

meeting.   Perhaps  it  is  not  assuming  too  much  to  say  that,  as  to 

some  of  the  shareholders  in  this  company,  if  they  had  read  the 

proposed  new  regulations  they  would  not  have  understood  them  Yotjng 

or  have  discovered  that  they  altered  the  remuneration  of  South 

Afeican 

directors,  or  to  what  they  pomted.    I  am  satisfied  myself  that  and 

practically  no  real  good  would  have  been  gained  by  sending  the  ^p^lo^tion 

members  notice  of  every  one  of  the  new  regulations  in  that  ^ 

^  _  *^  Development 

way.  I  think  they  had  sufficient  notice  in  a  general  way  to  Syndicate. 
bind  them;  and  that  is  borne  out  by  what  happened  at  the 
meeting,  for  it  is  clear  on  the  evidence  that  some  of  the  members 
who  attended  had  looked  at  the  regulations.  Questions  were 
asked  about  them,  and  one  amendment  at  all  events  with  regard 
to  the  voting  power  was  proposed  and  carried,  and  the  proposed 
regulations  were  altered  accordingly. 

I  think,  therefore,  that  sufficient  notice  was  given  to  satisfy 
the  law,  though  it  would  have  been  better  to  have  given 
the  shareholders  a  short  explanatory  statement  of  what  was 
proposed. 

Then  comes  the  question  of  the  three-fourths  majority  which 
was  necessary  in  order  to  pass  the  resolution.  One  need  not 
go  through  all  the  figures,  because  it  is  conceded  that,  in  order 
to  get  the  three-fourths  majority,  there  must  have  been  nine 
who  voted  against  the  three  dissentients.  I  say  nothing  here 
about  the  distinction  between  "members"  and  "members 
entitled  to  vote."  The  distinction  is  certainly  to  be  found  on 
the  face  of  the  Act,  and  it  may  be,  though  I  do  not  pause  to 
consider  it  further,  that  members  who  are  not  entitled  to  vote 
may  be  members  who  are  entitled  to  form  a  quorum.  That  seems 
a  practical  absurdity,  but  I  pass  it  by  for  the  present  purpose. 

There  was  not  the  necessary  majority  of  nine  supporters 
of  the  resolution  unless  Mr.  Middleton  is  counted  as  being 
present  and  entitled  to  vote.  It  is  not  denied  that,  though  he 
may  have  been  entitled  to  be  there  as  a  director,  he  could  not 
properly  vote.  The  result  is  that  the  majority  is  reduced  to 
eight,  and,  as  eight  do  not  constitute  the  necessary  three-fourths 
majority,  it  does  not  appear  to  me  that  the  special  resolution 
has  been  properly  passed. 

Vol.  II.  1896.  U  1 
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Mr.  Eenshaw  has  said  it  is  a  useless  proceeding  to  go  through 
all  this  again,  because  there  is  no  doubt  what  the  majority  will 
do.  However  that  may  be,  that  is  the  right  of  a  minority ; 
and  experience  tells  us  that  sometimes,  when  minorities  insis.t 
on  their  rights,  they  ultimately  prevail. 

There  must,  therefore,  be  an  injunction  to  restrain  the 
defendants  from  acting  on  the  resolution. 


Solicitors  :  T.  M.  Bichards  ;  Venning ,  Sons  cO  Co. 


G.  1.  F.  C. 
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Li  re  KINGSTON  COTTON  MILL  COMPANY  (No.  2). 

[0008  of  1894.] 

Company — Winding-up — Auditors — Duties  as  to  Stock-taking — Misfeasance — 
Companies  (  Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  10. 

Held  (affirming  the  judgment  of  Vaughan  Williams  J.),  that  where  an 
officer  of  a  company  has  committed  a  breach  of  his  duty  to  the  company, 
the  direct  consequence  of  which  has  been  a  misapplication  of  its  assets, 
for  which  he  could  be  made  responsible  in  an  action,  such  breach  of  duty 
is  a  "misfeasance"  for  which  he  may  be  summarily  proceeded  against 
under  the  Companies  (Winding-up)  Act,  1890,  s.  10,  and  it  is  not  necessary 
that  an  action  should  be  brought. 

For  some  years  before  a  company  was  wound  up,  balance-sheets  signed 
by  the  auditors  were  published  by  the  directors  to  the  shareholders  in 
which  the  value  of  the  company's  stock-in-trade  at  the  end  of  each  year 
was  grossly  overstated.  The  auditors  relied  on  certificates,  wilfully  false, 
given  by  J.,  one  of  the  directors  who  was  also  manager,  as  to  the  value  of 
the  stock-in-trade.  Dividends  were  paid  for  some  years  on  the  footing 
that  the  balance-sheets  were  correct ;  but  if  the  stock-in-trade  had  been 
stated  at  its  true  value  it  would  have  appeared  that  there  were  no  profits 
out  of  which  a  dividend  could  be  declared.  If  the  auditors  had  compared 
the  different  books  and  added  to  the  stock-in-trade  at  the  beginning  of  the 
year  the  amounts  purcliased  during  the  year,  and  deducted  the  amounts; 
sold,  they  would  have  seen  that  the  statement  of  the  stock-in-trade  at 
the  end  of  the  year  was  so  large  as  to  call  for  explanation ;  but  they  did! 
not  do  so  ; — 

Held  (reversing  the  decision  of  Vaughan  Williams  J.),  that,  it  being  no 
part  of  the  duty  of  the  auditors  to  take  stock,  they  were  justified  in  relying 
on  the  certificates  of  the  manager,  a  person  of  acknowledged  competence 
and  high  reputation,  and  were  not  bound  to  check  his  certificates  in  the 
absence  of  anything  to  raise  suspicion,  and  that  they  were  not  liable  for 
the  dividends  wrongfully  paid. 

An  auditor  is  not  bound  to  be  suspicious  where  there  are  no  circum- 
stances to  arouse  suspicion ;  he  is  only  bound  to  exercise  a  reasonable 
amount  of  care  and  skill. 

This  was  an  appeal  from  a  decision  of  Vaughan  Williams  J.  (1) , 
in  the  report  of  which  the  facts  will  be  found  fully  stated. 

For  some  years  before  the  company  was  ordered  to  be  wound 
up,  balance-sheets  signed  by  the  auditors  were  published  by  the 
directors  to  the  shareholders,  in  which  to  an  increasing  extent 
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0.  A.  in  each  year  the  value  of  the  stock-in-trade  at  the  end  of  the 
1896  year  was  grossly  overstated.  Dividends  v^ere  declared  and  paid 
In  re  Several  years  on  the  footing  that  these  balance-sheets  were 

Cotton  Mn.L  correct,  whereas,  if  the  true  values  of  the  stock-in-trade  had 
Company  been  given,  it  would  have  appeared  that  there  were  no  profits. 
— 1-  '  The  auditors  relied  on  the  certificates  of  the  manager,  who  was 
also  a  director,  as  to  the  value  of  the  stock-in-trade,  and  in  each 
case  the  amount  was  entered  in  the  balance-sheet  "As  per 
manager's  certificate."  If  the  auditors  had  added  to  the  alleged 
value  of  the  stock-in-trade  at  the  beginning  of  any  of  these 
years  the  amount  spent  in  purchasing  raw  materials  during  the 
year,  and  had  deducted  the  amount  of  the  year's  sales,  it  would 
have  been  seen  that  the  statement  of  the  value  of  the  stock-in- 
trade  at  the  end  of  the  year  required  explanation  ;  but  they  did 
not  enter  into  any  such  inquiry.  The  manager  was  a  man  of 
great  business  ability  and  of  high  repute,  and  up  to  the  stoppage 
of  the  company  was  trusted  by  every  one ;  but  he  had  designedly 
exaggerated  the  value  of  the  stock-in-trade  in  order  to  make  the 
company  appear  prosperous.  Vaughan  Williams  J.  held  that 
it  was  the  duty  of  the  auditors  to  test  the  accuracy  of  the 
manager's  certificate  by  a  comparison  of  the  figures  in  the 
books,  and  that  they  were  liable  for  the  dividends  which  had 
been  paid  in  consequence  of  the  erroneous  balance-sheets.  The 
auditors  appealed. 

Haldane,  Q.C.,  SwiiifenEady,  Q.G.,  and  T.  H.  Watson,  for  the 
appellants.  It  was  not  the  duty  of  the  auditors  to  enter  into  such 
a  comparison  of  the  books  as  suggested  by  Vaughan  Williams  J. 
unless  there  was  something  to  arouse  suspicion ;  but  there  w^as 
nothing,  for  it  is  clear  that  the  increase  in  the  value  of  the 
stock-in-trade  did  not  awaken  the  suspicions  of  any  one  con- 
cerned in  the  company.  Mere  error  of  judgment  on  the  part  of 
an  auditor  is  not  enough :  Purves  v.  Landell.  (1)  Under  s.  10 
of  the  Act  of  1890,  in  order  to  render  an  officer  of  a  company 
liable  in  a  case  where  there  has  been  no  misapplication  or 
retainer  of  moneys  or  property  of  the  company,  or  account- 
ability in  respect  thereof,  there  must  be  misfeasance  in  the 

(1)  12  CI.  &  F.  91. 
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nature  of  a  breach  of  trust :  In  re  Forest  of  Dean  Coal  Mining      c.  A. 
Co.  (1) ;  Coventry  and  Dixon  s  Case  (2) ;  Be  Wedgioood  Coal  i896 
and  Iron  Co.  (3) ;  Bentinck  v.  Fenn.  (4)    Here  there  has  been 
no  misfeasance  or  breach  of  trust,  and,  if  anything  can  be  q^^J^q^'^S^ll 
charged  against  the  auditors,  it  is  mere  neghgence  of  such  a  Company 
character  that  no  action  at  common  law  could  have  been  — L 
founded  upon  it :  In  re  London  and  General  Banh.  (5)    It  is 
said  that  the  auditors  ought  to  have  discovered  these  frauds ; 
but,  however  strict  an  audit  they  had  held,  it  could  not  have 
brought  such  transactions  to  light.    Suppose  securities  are  pro- 
duced to  an  auditor  on  the  face  of  which  50,000Z.  has  been 
secured,  and  40,000Z.  purports  to  have  been  paid  off,  leaving 
10,000Z.  due,  is  the  auditor  bound  to  communicate  with  the 
mortgagees,  and  to  ask  them  whether  it  is  the  fact  that  only 
10,000Z.  is  due  ?    In  this  case  there  was  nothing  to  arouse  any 
suspicion  on  the  part  of  the  auditors,  and  they  were  both 
entitled  and  bound  to  accept  the  certificate  of  the  manager. 

[They  also  referred  to  the  Kules  of  April,  1892,  r.  27  ;  Buckley 
on  the  Companies  Acts,  6th  ed.  p.  620.] 

Cozens-Hardy,  Q.C.  (with  him,  Bawlins,  Q.C.),  for  the 
respondent,  the  official  receiver  and  liquidator.  This  case 
comes  entirely  within  the  wording  of  the  section,  and  is 
governed  by  the  decision  in  In  re  London  and  General  Banh  (5), 
which  is  directly  in  point  in  this  case.  The  question  what  are 
the  duties  of  an  auditor  in  reference  to  stock-taking  is  one  of 
universal  importance,  and  those  duties  were  not  rightfully  dis- 
charged by  the  auditors  in  this  case.  There  was  quite  enough 
upon  the  face  of  the  accounts  to  put  them  on  inquiries,  which, 
if  made,  would  have  disclosed  the  extent  to  which  the  stock  had 
been  overvalued,  and  their  omission  to  make  these  inquiries 
was  negligence  amounting  to  misfeasance.  They  were  put 
there  for  the  purpose  of  making  inquiries.  They  were  not 
bound  to  go  outside  the  books  of  the  company  except  by 
making  inquiries  of  the  bfficials  of  the  company ;  but  they  took 
the  manager's  estimates  without  comparing  them  with  the 

(1)  10  Ch.  D.  450.  (3)  47  L.  T.  (N.S.)  612. 

(2)  14  Ch.  D,  660.  (4)  12  App.  Cas.  652,  669. 

(5)  [1895]  2  Ch.  673. 
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C.A.      books.    The  appellants  must  stand  or  fall  by  the  proposi-i 
1896      tion  that  they  were  entitled  to  rely  on  the  certificate  of  the 
jn  ye      managing  director,  though  an  examination  of  the  books  before 
CoTTw  Mill  would  have  led  to  inquiry.    If  that  be  so,  an  auditor 

Company    is  of  no  use.    The  books  shew  that  there  was  barely  half  the 

(No.  2).  .  .  . 

  amount  of  the  stock-in-trade  that  was  certified.    The  auditors 

ought  not  to  rely  on  the  certificate  of  the  managing  director 
as  implicitly  as  on  that  of  an  independent  expert,  and  the 
increase  of  the  value  of  the  stock  by  bounds  from  year  to  year 
was  a  thing  to  excite  suspicion.  In  Leeds  Estate  Building 
and  Investment  Co.  v.  Shepherd  (1)  an  auditor  was  held  liable 
under  very  similar  circumstances. 

Haldane,  Q.C.,  in  reply.  In  the  case  last  cited  the  auditor 
had  altogether  failed  in  his  duty.  Proper  accounts  had  not 
been  presented  to  the  directors,  and  the  auditor  had  certified 
without  investigation  the  accounts  which  the  managing  director 
put  before  him.  Mr.  Cozens-Hardy  says  an  auditor  is  bound 
to  be  suspicious  ;  but  this  is  not  so  :  he  is  bound  to  take  nothing 
for  granted ;  but  he  is  not  bound  to  suspect  fraud  unless  there 
is  something  to  arouse  suspicion ;  and  here  the  evidence  shews 
that  up  to  the  stoppage  of  the  company  no  one  at  all  suspected 
the  accuracy  of  the  certificates.  The  duties  of  auditors  are 
defined  in  hi  re  London  and  General  Bank  (2),  and  it  is  there 
laid  down  that  all  they  are  bound  to  do  is  to  exercise  reason- 
able care  and  skill.  In  BentincJc  v.  Fenn  (3)  Lord  Macnaghten 
says  it  is  settled  that  "misfeasance"  means  misfeasance  in 
the  nature  of  a  breach  of  trust  by  which  the  company  sustains 
loss.  There  was  here  no  misfeasance,  but  only  non-feasance, 
and  an  action  is  the  proper  remedy. 
;  Cur.  adv.  vult. 


May  19.  Lindley  L.J.  This  is  an  appeal  from  an  order 
made  by  Vaughan  "Williams  J.  under  s.  10  of  the  Companies 
(Winding-up)  Act,  1890,  on  Mr.  Pickermg  and  Mr.  Peasegood, 
the  auditors  of  the  company,  ordering  them  to  pay  to  the 
liquidator  certain  sums  of  money,  being  the  amounts  of  divi- 

(1)  36  Ch.  D.  787.  (2)  [1895]  2  Cli.  673,  682-3. 

(3)  12  App.  Gas.  652,  669. 
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dends  improperly  declared  and  paid  out  of  the  assets  of  the  C.A. 
company  on  the  faith  of  certain  balance-sheets  prepared  and  1896 
signed  by  the  auditors.    The  facts  are  not  in  dispute.    They      in  re 
will  be  found  correctly  stated  in  the  report  of  the  case.  (1)  cotton  Mill 
The  appeal  is  based  on  two  grounds,  namely — (1.)  that  the  ^^^^^2)^ 

auditors  have  not  failed  to  discharge  their  duty  to  the  company,   

and  are  under  no  liability  to  make  good  the  money  misapphed  ;   

(2.)  that,  even  if  they  have,  the  proper  remedy  is  by  action, 
and  not  by  the  summary  process  to  which  the  liquidator  has 
had  recourse. 

It  will  be  convenient  to  dispose  of  the  second  point  first.  It 

has  already  been  decided  that  the  auditors  of  this  company 

are  "  officers  "  within  the  meaning  of  s.  10  of  the  Companies 

(Winding-up)  Act,  1890.  (2)    The  object  of  that  section  is  the 

same  as  that  of  s.  165  of  the  Companies  Act,  1862,  which  it 

has  replaced.    That  object  was  to  facilitate  the  recovery  by 

the  liquidator  of  assets  of  a  company  improperly  dealt  with  by 

its  promoters,  directors,  or  other  officers.    The  section  applies 

to  breaches  of  trust  and  to  misfeasances  by  such  persons.  I 

agree  that  the  section  does  not  apply  to  all  cases  in  which 

actions  will  lie  by  the  company  for  the  recovery  of  damages 

against  the  persons  named  ;  it  is  easy  to  imagine  cases  of  breach 

of  contract,  trespasses,  negligences,  or  other  wrongs  to  which 

the  section  is  inapplicable,  and  some  such  have  been  the  subject 

of  judicial  decision  ;  but  I  am  not  aware  of  any  authority  to 

the  effect  that  the  section  does  not  apply  to  the  case  of  an 

officer  who  has  committed  a  breach  of  his  duty  to  the  company, 

the  direct  consequence  of  which  has  been  a  misapplication  of 

its  assets,  for  which  he  could  be  made  responsible  by  an  action 

at  law  or  in  equity.    Such  a  breach  of  duty,  if  established,  is  \ 

a  "  misfeasance  "  within  the  meaning  of  the  section,  or,  to 

adopt  the  language  used  in  Bentinck  v.  Fenn  (3),  such  a  breach 

of  duty  is  a  misfeasance  in  the  nature  of  a  breach  of  trust. 

This  view  of  the  section  was  adopted  by  this  Court  in  In  re 

London  and  General  Bank  (4),  and  is,  in  my  opinion,  correct. 

On  this  preliminary  point,  therefore,  which,  however,  does  not 

(1)  [1896]  1  Ch.  331.  (3)  12  App.  Gas.  652. 

<2)  See  [1896]  1  Ch.  6.  (4)  [1895]  2  Ch.  166,  673. 
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C.A.      touch  the  merits  of  the  case,  the  appellants  are  not  entitled^ 
1896      to  succeed. 
In  re         I  come  now  to  the  real  question  in  this  controversy,  and 
Cott(w  MrLL  whether  the  appellants  have  been  guilty  of  any  breach 

^CNo^2)         ^^^^  company.   To  decide  this  question  it  is  necessary 

to  consider — (1.)  what  their  duty  was  ;  (2.)  how  they  performed  . 
it,  and  in  what  respects  (if  any)  they  failed  to  perform  it.  The 
duty  of  an  auditor  generally  was  very  carefully  considered  by 
this  Court  in  In  re  London  and  General  Bank  (1),  and  I  can-|| 
not  usefully  add  anything  to  what  will  be  found  there.  (2) 
It  was  there  pointed  out  that  an  auditor's  duty  is  to  examine 
the  books,  ascertain  that  they  are  right,  and  to  prepare  a 
balance-sheet  shewing  the  true  financial  position  of  the  com- 
pany at  the  time  to  which  the  balance-sheet  refers.    But  it 
was  also  pointed  out  that  an  auditor  is  not  an  insurer,  and 
that  in  the  discharge  of  his  duty  he  is  only  bound  to  exercise 
a  reasonable  amount  of  care  and  skill.    It  was  further  pointed 
out  that  what  in  any  particular  case  is  a  reasonable  amount  of 
care  and  skill  depends  on  the  circumstances  of  that  case  ;  that 
if  there  is  nothing  which  ought  to  excite  suspicion,  less  care  I 
may  properly  be  considered  reasonable  than  could  be  so  con- 
sidered if  suspicion  was  or  ought  to  have  been  aroused.  These 
are  the  general  principles  which  have  to  be  applied  to  cases 
of  this  description.    I  protest,  however,  against  the  notion  that/ 
an  auditor  is  bound  to  be  suspicious  as  distinguished  from! 
reasonably  careful.    To  substitute  the  one  expression  for  the  \ 
other  may  easily  lead  to  serious  error.  | 

The  company's  articles  of  association  contain  special  regula- 
tions relating  to  auditors :  see  arts.  129-140 ;  but  they  do  not 
impose  upon  the  auditors  any  more  onerous  duties  than  those 
I  have  already  mentioned.  Auditors  are,  however,  in  my 
opinion  bound  to  see  what  exceptional  duties,  if  any,  are  cast 
upon  them  by  the  articles  of  the  company  whose  accounts  they 
are  called  upon  to  audit.  Ignorance  of  the  articles  and  of 
exceptional  duties  imposed  by  them  would  not  afford  any  legal 
justification  for  not  observing  them.  Some  reliance  was  placed 
in  this  case  on  arts.  123  and  124.  Those,  however,  relate  to 
(1)  [1895]  2  Ch.  673.  (2)  [1895]  2  Ch.  682-84. 
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the  duties  of  the  directors,  and  not  of  the  auditors.    Art.  124      C.  A. 
empowers  the  auditors  to  direct  what  accounts  shall  be  kept  1896 
and  how^  they  shall  be  kept ;  but  there  is  nothing  in  this  article  j,^ 
which  makes  an  auditor  responsible  for  not  ordering  an  account  cotton  Mill 
to  be  kept  which  he  did  not  think  necessary.    His  duty  in  this  ^^^^^2) 

respect  is  governed  by  the  general  principles  which  have  been   

already  stated.    If  on  those  principles  it  can  be  truly  said  that   

an  auditor  ought  to  have  required  a  particular  account  to  be 
kept,  then  art.  124  prevents  him  from  effectually  urging  as  a 
defence  that  he  had  no  authority  to  require  it.  But  beyond 
that,  art.  124  cannot  be  invoked  against  the  auditor. 

I  pass  now  to  consider  the  complaint  made  against  the 
auditors  in  this  particular  case.  The  complaint  is  that  they 
failed  to  detect  certain  frauds.  There  is  no  charge  of  dishonesty 
on  the  part  of  the  auditors.  They  did  not  certify  or  pass 
anything  which  they  did  not  honestly  believe  to  be  true.  It 
is  said,  however,  that  they  were  culpably  careless.  The 
circumstances  are  as  follows  :  For  several  years  frauds  were 
committed  by  the  manager,  who,  in  order  to  bolster  up  the 
company  and  to  make  it  appear  flourishing  when  it  was  the 
reverse,  deliberately  exaggerated  both  the  quantities  and  values 
of  the  cotton  and  yarn  in  the  company's  mills.  He  did  this  at 
the  ends  of  the  years  1890,  1891,  1892,  and  1893.  There  was 
no  book  or  account  (except  the  stock  journal  to  which  I  will 
refer  presently)  shewing  the  quantity  or  value  of  the  cotton  or 
yarn  in  the  mill  at  any  one  time.  It  would  not  be  easy  to  keep 
such  a  book.  Nor  is  it  wanted  for  ordinary  purposes.  There 
is  considerable  waste  (20  or  25  per  cent,  on  the  average)  in  the 
manufacture  of  yarn  from  cotton,  and  the  market  prices  of  both 
cotton  and  yarn  are  subject  to  great  fluctuations.  The  balance- 
sheets  of  each  year  contained  on  the  asset  side  entries  of  the 
values  of  the  stock-in-trade  at  the  end  of  the  year,  and  those 
entries  were  stated  to  be  "  As  per  manager's  certificate."  There 
were  also  in  the  balance-sheets  entries  on  the  opposite  side  of 
the  values  of  the  stock-in-trade  at  the  beginning  of  the  year. 
The  quantities  did  not  appear  in  either  case.  The  auditors 
took  the  entry  of  the  stock-in-trade  at  the  beginning  of  the 
year  from  the  last  preceding  balance-sheet,  and  they  took  the 
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C.A.  values  of  the  stock-in-trade  at  the  end  of  the  year  from  the 
1896  stock  journal.  This  book  contained  a  series  of  accounts  under 
In  re  various  heads  purporting  to  shew  the  quantities  and  values  of 
Cottot?  Mn.L  company's  stock-in-trade  at  the  end  of  each  year,  and  a 
^i^o^2)  summary  of  all  the  accounts  shewing  the  total  value  of  such 
stock-in-trade.  The  summary  was  signed  by  the  manager,  and 
the  value  as  shewn  by  it  was  adopted  by  the  auditors  and  was 
inserted  as  an  asset  in  the  balance-sheet,  but  "  As  per  manager's 
certificate."  The  summary  always  corresponded  with  the 
accounts  summarized,  and  the  auditors  ascertained  that  this 
was  the  case.  But  they  did  not  examine  further  into  the 
accuracy  of  the  accounts  summarized.  The  auditors  did  not 
profess  to  guarantee  the  correctness  of  this  item.  They  assumed 
no  responsibility  for  it.  They  took  the  item  from  the  manager, 
and  the  entry  in  the  balance-sheet  shewed  that  they  did  so.  I 
confess  I  cannot  see  that  their  omission  to  check  his  returns 
was  a  breach  of  their  duty  to  the  company.  It  is  no  part  of  an  | 
auditor's  duty  to  take  stock.  No  one  contends  that  it  is.  He 
must  rely  on  other  people  for  details  of  the  stock-in-trade  on 
hand.  In  the  case  of  a  cotton  mill  he  must  rely  on  some 
skilled  person  for  the  materials  necessary  to  enable  him  to 
enter  the  stock-in-trade  at  its  proper  value  in  the  balance- 
sheet.  In  this  case  the  auditors  relied  on  the  manager.  He' 
was  a  man  of  high  character  and  of  unquestioned  compe- 
tence. He  was  trusted  by  every  one  who  knew  him.  The 
learned  judge  has  held  that  the  directors  are  not  to  be  blamed 
for  trusting  him.  The  auditors  had  no  suspicion  that  he  was 
not  to  be  trusted  to  give  accurate  information  as  to  the  stock- 
in-trade  in  hand,  and  they  trusted  him  accordingly  in  that 
matter.  But  it  is  said  they  ought  not  to  have  done  so,  and  for 
this  reason.  The  stock  journal  shewed  the  quantities — that  is, 
the  weight  in  pounds — of  the  cotton  and  yarn  at  the  end  of 
each  year.  Other  books  shewed  the  quantities  of  cotton  bought 
during  the  year  and  the  quantities  of  yarn  sold  during  the  year. 
If  these  books  had  been  compared  by  the  auditors  they  would 
have  found  that  the  quantity  of  cotton  and  yarn  in  hand  at  the 
end  of  the  year  ought  to  be  much  less  than  the  quantity  shewn 
in  the  stock  journal,  and  so  much  less  that  the  value  of  the 
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cotton  and  yarn  entered  in  the  stock  journal  could  not  be 
right,  or  at  all  events  was  so  abnormally  large  as  to  excite 
suspicion  and  demand  further  inquiry.  This  is  the  view  taken 
by  the  learned  judge.  But,  although  it  is  no  doubt  true  that  ^^^o^'^jll 
such  a  process  might  have  been  gone  through,  and  that,  if 
gone  through,  the  fraud  would  have  been  discovered,  can  it  be 
truly  said  that  the  auditors  were  wanting  in  reasonable  care 
in  not  thinking  it  necessary  to  test  the  managing  director's 
return  ?  I  cannot  bring  myself  to  think  they  were,  nor  do  I 
think  that  any  jury  of  business  men  would  take  a  different 
view.  It  is  not  sufficient  to  say  that  the  frauds  must  have 
been  detected  if  the  entries  in  the  books  had  been  put 
together  in  a  way  which  never  occurred  to  any  one  before 
suspicion  was  aroused.  The  question  is  whether,  no  sus- 
picion of  anything  wrong  being  entertained,  there  was  a  want 
of  reasonable  care  on  the  part  of  the  auditors  in  relying  on 
the  returns  made  by  a  competent  and  trusted  expert  relating 
to  matters  on  which  information  from  such  a  person  was 
essential.  I  cannot  think  there  was.  The  manager  had  no 
apparent  conflict  between  his  interest  and  his  duty.  His  position 
was  not  similar  to  that  of  a  cashier  who  has  to  account  for  the 
cash  which  he  receives,  and  whose  own  account  of  his  receipts 
and  payments  could  not  reasonably  be  taken  by  an  auditor 
without  further  inquiry.  The  auditor's  duty  is  not  so  onerous 
as  the  learned  judge  has  held  it  to  be.  The  order  appealed 
from  must  be  discharged  with  costs. 


Lopes  L.J.  This  is  an  appeal  by  Messrs  Pickering  & 
Peasegood,  auditors  of  the  Kingston  Cotton  Mill  Company, 
Limited,  against  an  order  of  Vaughan  Williams  J.  making 
them  liable  to  make  good  to  the  assets  of  the  company  moneys 
of  the  company  improperly  apphed  in  payment  of  dividends  on 
the  faith  of  certain  balance-sheets  certified  by  them. 

A  misfeasance  summons  was  issued  under  s.  10  of  the 
Companies  (Winding-up)  Act,  1890,  against  the  directors  and 
auditors.  It  was  dismissed  as  to  the  directors,  but  the  auditors 
were  held  liable. 

Two  questions  of  great  importance  arise :    1.  What  is 
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C.  A.      misfeasance  within  the  meaning  of  s.  10  ?    2.  Have  the  auditors 

1896      in  the  circumstances  of  this  case  committed  a  misfeasance  ? 

In  re         It  has  been  held  that  an  auditor  of  a  company  is  an  officer 

Cotton  Mill  within  the  meaning  of  the  section  :  In  re  London  and  General 

Company    Banh.  (1)    But  has  there  been  any  misfeasance  by  the  auditors  ? 
(No.  2).  .      ^  ^ 

This  depends  upon  what  meaning  is  to  be  assigned  to  the  word 

misfeasance  "  as  used  in  this  section.   The  learned  judge  in  the 

Court  below  held  that  misfeasance  covered  any  misconduct  by 

an  officer  of  the  company  as  such  for  which  such  officer  might 

have  been  sued  apart  from  the  section.    In  my  judgment  this  is 

too  wide.   It  would  cover  any  act  of  negligence — any  actionable 

wrong  by  an  officer  of  a  company  which  did  not  involve  any 

misapplication  of  the  assets  of  the  company.    The  object  of 

this  section  of  the  Act  is  to  enable  the  liquidator  to  recover  any 

assets  of  the  company  improperly  dealt  with  by  any  officer  of 

the  company,  and  must  be  interpreted  bearing  that  object  in 

view.    It  doubtless  covers  any  breach  of  duty  by  an  officer  of 

the  company  in  his  capacity  of  officer  resulting  in  any  improper 

misapplication  of  the  assets  or  property  of  the  company. 

This  point  was  taken  as  a  preliminary  point,  and  it  was  said 

the  Court  had  no  jurisdiction.    I  cannot  adopt  this  view,  and 

I  am  of  opinion  that,  if  the  case  relied  on  could  be  established, 

the  auditors  would  have  committed  a  breach  of  duty  within 

s.  10  of  the  Act. 

But  in  determining  whether  any  misfeasance  or  breach  of 

duty  has  been  committed,  it  is  essential  to  consider  what  the 

duties  of  an  auditor  are.   They  are  very  fully  described  in  In  re 

London  and  General  Bank  (2),  to  which  judgment  I  was  a  party. 

Shortly  they  may  be  stated  thus :  It  is  the  duty  of  an  auditor 

to  bring  to  bear  on  the  work  he  has  to  perform  that  skill,  care, 

and  caution  which  a  reasonably  competent,  careful,  and  cautious 

auditor  would  use.    What  is  reasonable  skill,  care,  and  caution 

must  depend  on  the  particular  circumstances  of  each  case.  An 

auditor  is  not  bound  to  be  a  detective,  or,  as  was  said,  to 

approach  his  work  with  suspicion  or  with  a  foregone  conclusion 

that  there  is  something  wrong.    He  is  a  watch-dog,  but  not  a 

bloodhound.    He  is  justified  in  believing  tried  servants  of  the 

(1)  [1895]  2  Ch.  166.  (2)  [1895]  2  Ch.  673. 
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company  in  whom  confidence  is  placed  by  the  company.   He  is  C.A. 
entitled  to  assume  that  they  are  honest,  and  to  rely  upon  their  1896 
representations,  provided  he  takes  reasonable  care.    If  there  is      in  re 
anything  calculated  to  excite  suspicion  he  should  probe  it  to  coSon1S[ill 
the  bottom ;  but  in  the  absence  of  anything  of  that  kind  he  is  ^^^^^^^ 
only  bound  to  be  reasonably  cautious  and  careful. 

In  the  present  case  the  accounts  of  the  company  had  been 
for  years  falsified  by  the  managing  director,  Jackson,  who  subse- 
quently confessed  the  frauds  he  had  committed.  It  is  only, 
however,  just  to  him  to  say  that  they  were  not  committed  with 
a  view  of  putting  money  in  his  own  pocket,  but  for  the  purpose 
of  making  things  appear  better  than  they  really  were  and  in  the 
hope  of  the  company  ultimately  recovering  itself.  Jackson 
deliberately  overstated  the  quantities  and  values  of  the  cotton 
and  yarn  in  the  company's  mills.  He  did  this  for  many  years. 
It  was  proved  that  there  is  great  waste  in  converting  yarn 
into  cotton,  and  the  fluctuations  of  the  market  in  the  prices 
of  cotton  and  yarn  are  exceptionally  great.  Jackson  had  been 
so  successful  in  falsifying  the  accounts  that  what  he  had 
done  was  never  detected  or  even  suspected  by  the  directors. 
The  auditors  adopted  the  entries  of  Jackson  and  inserted  them 
in  the  balance-sheet  as  ''per  manager's  certificate."  It  is  not 
suggested  but  that  the  auditors  acted  honestly  and  honestly 
believed  in  the  accuracy  and  reliability  of  Jackson.  But  it 
is  said  that  they  ought  not  to  have  trusted  the  figures  of 
Jackson,  but  should  have  further  investigated  the  matter. 
Jackson  was  a  trusted  officer  of  the  company  in  whom  the 
directors  had  every  confidence ;  there  was  nothing  on  the  face 
of  the  accounts  to  excite  suspicion,  and  I  cannot  see  how  in  the 
circumstances  of  the  case  it  can  be  successfully  contended  that 
the  auditors  are  wanting  in  skill,  care,  or  caution  in  not  testing 
Jackson's  figures. 

It  is  not  the  duty  of  an  auditor  to  take  stock ;  he  is  not  a 
stock  expert ;  there  are  many  matters  in  respect  of  which  he 
must  rely  on  the  honesty  and  accuracy  of  others.  He  does  not 
guarantee  the  discovery  of  all  fraud.  I  think  the  auditors  were 
justified  in  this  case  in  relying  on  the  honesty  and  accuracy  of 
Jackson,  and  were  not  called  upon  to  make  further  investigation. 
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C.A.      It  is  not  unimportant  to  bear  in  mind  that  the  learned  judge 

1896       has  found  the  directors  justified  in  relying  on  the  figures  of  the 

jn  re      managing  director. 
Cott(w  mTll  duties  of  auditors  must  not  be  rendered  too  onerous. 

Company    Their  work  is  responsible  and  laborious,  and  the  remuneration 

— '-      moderate.    I  should  be  sorry  to  see  the  liability  of  auditors 
LopesL.j.  g.^j  further  than  in  In  re  London  and  General  Bank.  (1) 

Indeed,  I  only  assented  to  that  decision  on  account  of  the 
inconsistency  of  the  statement  made  to  the  directors  with 
the  balance-sheet  certified  by  the  auditors  and  presented  to  the 
shareholders.  This  satisfied  my  mind  that  the  auditors  deli- 
berately concealed  that  from  the  shareholders  which  they  had 
communicated  to  the  directors.  It  would  be  difficult  to  say  this 
was  not  a  breach  of  duty.  Auditors  must  not  be  made  liable 
for  not  tracking  out  ingenious  and  carefully  laid  schemes  of 
fraud  when  there  is  nothing  to  arouse  their  suspicion,  and  when 
those  frauds  are  perpetrated  by  tried  servants  of  the  company 
and  are  undetected  for  years  by  the  directors.  So  to  hold  would 
make  the  position  of  an  auditor  intolerable.  The  appeal  will  be 
allowed. 


Kay  L.J.  The  question  on  this  appeal  is  whether  auditors 
who  are  officers  of  the  company  which  is  in  liquidation  have 
been  properly  held  liable  under  s.  10  of  the  Companies  (Wind- 
ing-up) Act,  1890,  for  misfeasance.  The  misfeasance  charged 
against  them  occurred  in  this  manner.  The  manager  of  this 
company  since  the  year  1887  has  been  making  false  entries  in 
the  books  of  the  company  of  the  quantity  and  value  at  the  end 
of  each  year  of  its  stock-in-trade.  This,  it  appears,  was  done 
not  from  any  corrupt  motive  of  personal  advantage,  but  because 
he  was  anxious  to  make  the  company  appear  more  prosperous 
than  in  fact  it  was,  believing  that  it  was  passing  through  a 
period  of  depression  which  would  soon  come  to  an  end. 

In  the  years  1890, 1891,  and  1892  the  auditors  entered  in  the 
balance-sheets  the  values  made  out  by  the  manager  with  the 
words  "  As  per  manager's  certificate,"  without  making  any  in- 
vestigation as  to  the  accuracy  of  the  figures.  The  result  of  this 
(1)  [1895]  2  Ch.  673. 
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was  that  dividends  were  declared  which  ought  not  to  have  been  C.  A. 
and  would  not  have  been  declared  if  the  real  state  of  the  com-  1896 
pany  had  been  known,  and  no  doubt  the  catastrophe  of  the  j^re 
failure  of  the  company  was,  if  not  occasioned,  at  least  hastened  q^^q^^-^ 


One  of  the  questions  argued  was  that,  even  if  the  auditors 
had  committed  a  breach  of  duty  in  not  attempting  to  examine 
the  correctness  of  the  manager's  figures,  the  remedy  should  be 
by  action  and  not  by  a  summary  proceeding  under  s.  10  of  the 
Act  of  1890.  It  was  argued  that  the  misfeasance  intended  by 
the  section  must  be  something  in  the  nature  of  a  breach  of 
trust.  The  words  of  the  section  are,  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company."  Therefore,  mis- 
feasance means  something  other  than  a  breach  of  trust.  It  is 
said  that  it  does  not  mean  mere  non-feasance :  Be  Wedgwood 
Coal  and  Iron  Co.  (1)  And  a  dictum  of  James  L.J.  in  Coventry 
and  Dixon's  Case  (2)  is  relied  on.  It  is  a  question  of  procedure. 
When  may  this  summary  procedure  be  adopted  ?  It  would  be 
most  inexpedient,  and  I  think  wrong,  to  so  construe  the  word 
as  to  make  it  difficult  to  know  whether  a  case  came  within  it 
or  not ;  and  I  think  the  only  safe  interpretation  to  adopt  is  that 
it  includes  all  cases  other  than  breaches  of  trust  in  which  an 
officer  of  the  company  has  been  guilty  of  a  breach  of  his  duty 
as  such  officer  which  has  caused  pecuniary  loss  to  the  company 
by  misapplication  of  its  assets,  and  for  which  he  might  have 
been  made  liable  in  an  action. 

The  question  of  real  difficulty  is  whether  the  facts  of  this 
case  do  shew  such  a  liability  on  the  part  of  the  auditors. 

It  appears  that  for  years  the  auditors  had  been  accustomed 
to  accept  without  investigation  the  statement  of  the  manager 
as  to  the  value  of  the  stock-in-trade  at  the  end  of  each  year. 
It  seems  obvious  that  the  manager  availed  himself  of  this 
custom  to  falsify  the  books  as  to  this  item,  knowing  that  if 
they  pursued  their  usual  course  he  could  safely  do  this.  The 
false  entries  began  in  18.87.  In  1888  the  stock-in-trade  was 
valued  at  21,775Z.  At  the  end  of  1889  it  was  raised  to  29,760Z. 
The  balance-sheet  for  1890  began  with  that  wrong  amount.  It 


by  this  falsification. 


(1)  47  L.  T.  (N.S.)  612. 


(2)  14  Ch.  D.  660. 
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C.  A.      was  increased  in  that  year  to  44,482Z.    In  the  account  for  1891 
1896       that  amount  was  carried  on,  and  was  increased  at  the  end  of 
jn  re      the  year  to  53,918Z.    The  wrong  entry  at  the  beginning  of  each 
Cotton  Mill  ^^^^  made  the  increase  seem  less  than  it  would  have  appeared 
^,x^^^^^^^    if  the  account  had  commenced  with  the  correct  fiejure:  and 

(No.  2).  ^  iD  y 

  thus  one  false  entry  assisted  another,  and  the  balance-sheets 

Kay  L.J.  .  ^  . 

  might  be  inflated  enormously  by  a  continuance  of  these  falsi- 
fications. 

The  manager  gave  no  certificate.  That  which  was  referred 
to  in  the  balance-sheets  by  that  name  was  his  signature  in  a 
book  called  the  "  stock  journal."  That  book  contained  entries 
of  all  stock  stated  to  have  been  purchased  during  the  year.  By 
far  the  largest  items  were  cotton  and  yarn — that  is,  raw  and 
spun  cotton.  The  weights  of  these  in  pounds  and  the  value 
per  pound  are  entered,  and  then  the  total  values  of  the  lots  are 
carried  out,  and  the  sum  of  these  values  is  the  addition  which 
should  account  for  the  increase  of  the  year. 

The  auditors  were  not  able  to  take  stock,  nor  could  they  from 
any  documents  furnished  to  them  test  the  value  of  the  stock. 
That  would  depend  on  market  prices  at  the  date  of  the  balance- 
sheet.  But  the  books  did  afford  a  means  of  testing  with  some 
approach  to  accuracy  the  quantity  of  cotton  obtained  during 
the  year  and  the  quantity  sold  as  yarn,  and,  deducting  the 
weight  of  yarn  sold  from  the  weight  of  cotton  bought,  and 
making  a  further  deduction  for  waste  in  the  manufacture  of 
yarn,  the  increase  in  quantity  in  the  year  could  be  roughly 
calculated.  Adding  this  to  the  amount  of  cotton  and  yarn  at 
the  beginning  of  the  year  which  the  books  also  shewed,  the 
quantity  of  cotton  and  yarn  at  the  end  of  the  year  is  ascertained. 
In  this  simple  calculation  there  is  one  uncertain  item — that  is, 
the  waste. 

This  calculation  has  been  made  as  an  example  for  the  year 
1891,  which  is  one  of  the  years  in  question.  The  result  is  that 
the  stock  journal  is  wrong  as  to  the  quantity  of  cotton  and 
yarn  to  an  amount  of  583,935  lbs,  weight  beyond  the  true 
quantity.  The  estimated  waste  for  the  year  in  this  cal- 
culation is  380,496  lbs.  weight.  This  was  said  to  be  taken 
at  a  low  average.    If  the  amount  of  waste  was  larger,  the 
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weight  of  cotton  and  yam  at  the  end  of  the  year  would  be  C.  A. 
still  less.  1896 

Now,  the  result  of  this  investigation  is  to  make  it  manifest      in  re 
that  the  value  given  by  the  manager  must  be  greatly  too  much,  (^jqtto^  Mill 
The  quantity  of  cotton  and  yarn  at  the  beginning  of  the  year  ^^^^^^T 
was  1,316,270  lbs.    At  the  end  of  the  year  it  was  1,450,115. 
The  increase  during  the  year  was,  therefore,  only  133,845. 
Taking  this  at  6d.  a  pound,  which  is  more  than  the  average 
value  per  pound  of  cotton  shewn  by  the  stock  journal,  the 
increase  in  value  for  the  year  would  be  only  3346 Z.,  while  the 
increase  stated  by  the  manager  was  9436 Z. — nearly  three  times 
as  much.    But  whatever  the  value  was,  the  stock  journal  gave 
the  weights  and  brought  out  the  value  at  so  much  per  pound 
weight,  and  the  weights  could  be  checked  from  the  books  with 
approximate  accuracy.     This  was  not   attempted,  and  the 
question  is  whether  the  neglect  to  do  this  was  a  breach  of  duty 
for  which  the  auditors  can  be  held  liable. 

It  is  said  that  it  is  easy  to  be  wise  after  the  event.  In  former 
years  when  the  stock  journal  was  correctly  entered  the  altera- 
tions in  value  in  a  year  were  frequently  very  considerable.  The 
increase  in  the  years  now  in  question  did  not  excite  any  sus- 
picion in  the  directors.  "Why  should  it  in  the  auditors  ?  They 
had  no  reason  to  distrust  the  manager.  Moreover,  he  had,  or 
was  supposed  to  have,  taken  the  stock  which  was  actually  on 
the  premises  at  the  date  to  which  the  balance-sheets  referred. 
The  auditors  could  not  do  this.  The  only  book  from  which 
they  could  obtain  information  as  to  the  quantities  received  in 
the  year  other  than  the  stock  journal  was  a  book  called  the 
''invoice  guard  book,"  in  which  were  pasted  the  invoices 
received  with  goods  supplied.  But  this  was  not  necessarily 
accurate.  Invoices  received  might  have  been  omitted.  Goods 
might  in  some  cases  have  been  received  without  invoices. 
Were  the  auditors  bound  to  enter  upon  an  investigation  which 
could  not  bring  out  an  accurate  result  in  order  to  test  the  truth 
of  a  statement  by  the  manager  which  no  one  had  any  reason  to- 
discredit  ? 

It  is  of  the  highest  importance  that  auditors,  particularly, 
perhaps,  in  the  case  of  joint  stock  companies,  whose  share- 
VoL.  II.  1896.  X  1 
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C.  A.  holders  are  dependent  chiefly  on  their  inteUigence  and  vigilance, 
1896  should  perform  their  duty  with  scrupulous  care.  But  if  they 
jn  re  have  conducted  their  v^ork  v^ith  that  amount  of  skill  and  care 
Cotton  Mill  which  can  reasonably  be  expected  from  men  of  business  in  their 
^^2^  position,  is  there  any  rule  of  law  by  which  they  can  be  made 
—  liable? 

If  it  was  the  duty  of  the  auditors  to  test  the  statements  of 
the  manager  in  the  manner  suggested,  or,  indeed,  in  any 
manner,  they  were  certainly  guilty  of  negligence,  for  they 
made  no  attempt  whatever  to  test  them.  The  question  is,  was 
it  their  duty  ? 

Upon  the  best  consideration  I  can  give  to  the  case,  I  come  to 
the  conclusion  that  this  was  not  their  duty ;  and  I  therefore 
think  that  the  decision  of  the  learned  judge  should  be  reversed. 

Solicitors  :  CoUijer-Bristoiv,  Bussell,  Hill  d  Co. ;  Bohhins, 
Billing  d;  Co, 

H.  C.  J. 


o.A.  KNIGHT  V.  SIMMONDS. 

[1894    K.  990.] 

Injunction — Building  Estate — Restrictive  Covenants — Acqiciescence — Alteration 
in  Character  of  Estate. 

Where  all  the  purchasers  of  lots  of  an  estate  are  bound  by  restrictive 
covenants  not  to  allow  any  trade  or  business  to  be  carried  on  upon  their 
lots,  equitable  relief  in  enforcing  the  covenants  will  be  refused  if  the  party 
suing  has  debarred  himself  from  such  relief  by  delay  or  acquiescence,  or  if 
the  property  has  been  so  laid  out  and  used  that  the  object  of  the  cove- 
nants, namely,  the  preserving  the  property  as  a  residential  property,  can  no 
longer  be  attained ;  but  it  will  not  be  refused  merely  because  in  a  few 
instances  the  covenants  have  not  been  enforced. 
Decision  of  Romer  J.  affirmed. 

This  was  an  appeal  by  the  defendant  from  a  decision  of 
Homer  J.  (1) 

An  estate  was  put  up  for  sale  by  auction  in  1852,  under 
conditions  which  provided  that  each  purchaser  should  covenant 
with  the  vendor,  his  heirs,  &c.,  that  no  trade  or  business  should 
(1)  [1896]  1  Ch.  653. 


1896 
May  8,  11. 
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be  carried  on  upon  the  lots  purchased  by  him.    The  plaintiff  C.A. 
Knight  bought  in  1881  from  a  purchaser  of  one  of  the  lots.  1896 
Other  lots  were  sold  to  Buckle  and  Philps,  who  by  their  con-  knight 
veyances  of  May  30,  1853,  entered  into  the  above  covenant,  and  i^^^^^Q^jy, 

then  formed  a  sub-scheme,  and  sold  the  property  so  purchased   

by  them  in  sub-lots ;  and  Buckle  and  Philps  and  their  sub-pur- 
chasers entered  into  a  deed  of  mutual  covenants,  dated  June  14, 
1853,  providing  that  no  offensive  trade  should  be  carried  on 
upon  any  of  the  sub-lots.  The  plaintiff  Williams  was  purchaser 
of  some  of  these  sub-lots.  The  defendant  in  1893  purchased 
others  of  the  sub-lots  with  notice  of  the  deed  of  May  30,  1853, 
and  proceeded  to  erect  a  large  laundry  upon  the  property  so 
purchased  by  him,  with  the  intention  of  carrying  on  the 
business  of  a  laundryman.  Knight  and  "Williams  brought  an 
action  for  an  injunction.  The  defence  set  up  was  that  laundries 
had  been  carried  on  upon  several  of  the  lots  for  years  without 
objection,  and  that  some  other  trades  had  also  been  carried  on 
for  a  length  of  time.  Eomer  J.  found  as  a  matter  of  fact  that 
such  breaches  of  the  scheme  and  covenants  as  there  had  been 
were  trivial  and  privately  carried  on,  and  that  there  had  been 
no  acquiescence  on  the  part  of  the  residents  in  breaches  of  the 
scheme.  His  Lordship  accordingly  held  that  Knight  was 
entitled  to  an  injunction,  but  that  Williams  could  only  enforce 
the  covenants  in  the  deed  of  June  14,  1853,  and  was  not 
entitled  to  any  relief,  as  the  carrying  on  a  laundry  was  not  an 
offensive  business.    The  defendant  appealed. 

Eve,  Q.C.,  and  Macnaghten,  for  the  appeal.  We  say  that  a 
change  had  come  over  the  land  before  Knight  came  to  it,  and 
that  from  the  time  he  came  he  knew  that  the  restrictive  cove- 
nants had  ceased  to  be  enforced.  We  say  that  the  evidence 
■estabhshes  this.  The  case  comes  within  Sayers  v.  Collyer.  (1) 
Here  a  number  of  businesses  were  carried  on  upon  the  property 
without  any  concealment ;  there  was  a  general  acquiescence  in 
the  breach  of  the  covenants,  not,  as  in  German  v.  Chapman  (2), 
a  permission  given  to  a  single  individual. 


[At  the  close  of  the  sitting  the  Court  said  that  they  would 
(1)  28  Ch.  D.  10;5.  (2)  7  Cli.  D.  271. 
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C.A.  state  on  Monday  whether  they  would  call  on  Astburyy  Q.C., 
1896       and  i?.  M.  Bray,  who  appeared  for  Knight.] 

Knight 

jiMMONDs       -^^y        LiNDLEY  L.J.    We  have  all  had  an  opportunity  of 

  considering  this  case,  and  we  are  of  opinion  that  we  need  not 

call  on  counsel  for  the  respondent. 

The  action  is  brought  to  enforce  a  restrictive  covenant,  and 
is  brought  by  the  purchaser  of  one  lot  of  a  property  which  was 
laid  out  for  building  purposes  against  the  purchaser  of  another 
lot.  The  property  in  question  formerly  belonged  to  Lord 
Cottenham,  and  was  purchased  by  Mr.  Finch,  who  in  1852 
laid  it  out  for  building.  It  was  sold  subject  to  certain  con- 
ditions of  sale  which  were  afterwards  embodied  in  covenants, 
the  only  one  to  which  I  need  refer  being  a  covenant  that  no 
trade  or  business  should  be  carried  on  upon  the  lot.  The  pro- 
perty was  250  acres,  and  it  was  sold  for  the  purpose  of  building 
residential  houses.  In  the  next  year,  1853,  Finch,  the  owner 
of  the  property  which  had  not  been  sold,  sold  a  portion  to  two 
persons  named  Buckle  and  Philps,  and  they  laid  out  what  is 
called  a  sub-scheme ;  but  they  entered  into  similar  absolute 
covenants  with  Finch  that  no  trade  or  business  should  be 
carried  on  upon  the  property.  The  defendant  has  bought  some 
portion  of  the  property  with  notice  of  that  covenant.  The 
express  covenants  entered  into  by  his  predecessors  in  title  in 
June,  1853,  do  not  go  so  far ;  but  it  is  admitted  that  he  bought 
with  notice  of  the  absolute  covenant,  and  that  such  notice  was 
given  to  him  before  his  purchase  was  completed.  He  bought 
in  1893,  but  the  land  which  he  bought  had  been  up  to  that 
time  vacant.  Now  he  has  begun  to  carry  on  business  as  a 
laundryman,  and  his  defence  is  that  this  is  not  a  proper 
case  in  which  to  enforce  the  restrictive  covenant  against  him, 
because  the  nature  and  the  character  of  the  property  have  been 
altered. 

Now,  with  reference  to  that,  Eomer  J.  has  found  that  the 
character  of  this  property  has  not  been  altered,  that  all  the 
houses  were  built  for  and  have  been  used  for  residential  pur- 
poses, though  in  some  corner  of  the  property  bought  from 
Buckle  and  Philps  people  who  have  bought  places  which  look 
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like  residences  have  more  or  less  carried  on  some  kind  of  busi-  0.  A. 

ness.    Having  attended  carefully  to  the  evidence  brought  to  i896 

our  attention  by  the  counsel  for  the  appellant,  we  do  not  see  the  Knight 

slightest  reason  for  disagreeing  v^ith  Eomer  J.  on  his  viev^  of  gj^j^^Qj^^g 

the  facts,  and  therefore  I  shall  take  them  as  found  by  him.   

'       .  .  LindleyL.J. 

[His  Lordship  here  read  from  the  middle  of  p.  662  of  the  report   

below  to  the  middle  of  p.  663,  and  the  first  nineteen  lines  of 
p.  664.] 

Under  these  circumstances  I  should  have  thought  the  case 
was  tolerably  plain  ;  but  reliance  was  placed  by  Mr.  Eve  and 
Mr,  Macnaghten  on  some  observations  which  fell  from  the 
Court  in  Sayers  v.  Colly er  (1),  which  induced  me  to  look  into 
the  authorities  on  a  subject  with  which  we  are  all  more  or  less 
familiar,  but  which  I  have  not  had  occasion  to  consult  for 
some  time.  I  will  state  the  result  of  those  authorities  as  I 
understand  them.  In  the  first  place,  it  is  to  be  observed  that 
these  covenants  do  not  run  at  law  with  the  land.  That  is 
plain.  The  breaches  were  not  disputed;  but  the  defences 
were,  as  I  have  stated,  a  change  in  the  character  of  the  neigh- 
bourhood and  acquiescence  in  breaches.  "When  a  Court  of 
Equity  is  asked  to  enforce  a  covenant  by  decreeing  specific 
performance  or  granting  an  injunction,  in  other  words,  when 
equitable  as  distinguished  from  legal  relief  is  sought,  equitable 
as  distinguished  from  legal  defences  have  to  be  considered. 
The  conduct  of  the  plaintiff  may  disentitle  him  from  relief  ;  his 
acquiescence  in  what  he  complains  of  or  his  delay  in  seeking 
relief  may  of  itself  be  sufficient  to  preclude  him  from  obtaining 
it.  Sayers  v.  Collyer  (1)  and  Boper  v.  Williams  (2)  illustrate 
this.  In  both  of  those  cases  the  Court  refused  to  enforce 
restrictive  covenants  at  the  instance  of  the  particular  plaintiffs. 
But,  further,  before  granting  equitable  relief,  Courts  of  Equity 
look  not  only  to  the  words  of  a  covenant,  but  to  the  object  to 
attain  which  it  was  entered  into,  and  if,  owing  to  circumstances 
which  have  occurred  since  it  was  entered  into,  that  object 
cannot  be  attained,  equitable  relief  will  be  refused.  This 
doctrine  was  laid  down  and  acted  upon  by  Lord  Eldon  and  Sir 
Thomas  Plumer  in  Duhe  of  Bedford  v.  Trustees  of  the  British 
(1)  28  Ch.  D.  103.  (2)  T.  &  R.  18. 
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Museum  (1),  and  by  Wood  V.-C.  in  Peek  v.  Matthews  (2),  and  wais 
recognised  in  German  v.  Chapman.  (3)  It  is  upon  this  ground 
that  restrictive  covenants  intended  to  preserve  the  character  of 
land  to  be  laid  out  and  used  in  a  particular  way  will  not  be 
enforced  if  the  land  has  already  been  so  laid  out  or  used  that 
its  preservation  as  intended  is  no  longer  possible.  Such  a  state 
of  things  can  seldom  if  ever  have  arisen  except  from  a  departure 
by  the  vendor  and  the  purchasers  from  him  from  the  scheme,  or 
from  the  acquiescence  or  laches  of  those  entitled  to  enforce  the 
observance  of  the  covenants  in  question ;  but,  whatever  the 
explanation  of  the  altered  state  of  things  may  be,  if  the  object 
to  be  attained  by  the  covenant  cannot  be  attained,  equitable 
relief  to  enforce  it  will  be  refused.  Nor  do  I  understand  the 
observations  of  Bowen  and  Fry  L.J  J.  in  Sayers  v.  Golly  er  (4) 
to  be  opposed  to  this  view  of  the  law.  Their  object  evidently 
was,  not  to  discredit  the  cases  I  have  referred  to,  but  rather  to 
guard  against  a  loose  application  of  the  principle  on  which  they 
proceed. 

Some  expressions  of  Lord  Eldon  in  Boper  v.  Williams  (5) 
and  Duke  of  Bedford  v.  Trustees  of  the  British  Museum  (1)  led 
to  the  notion  that  if  a  restrictive  covenant  for  the  preservation 
of  a  building  estate  was  not  enforced  in  all  cases  it  could  not 
be  enforced  in  equity  in  any.  But  this  notion  was  emphatically 
protested  against  by  the  Court  of  Appeal  in  German  v. 
Chapman  (3),  and  its  error  had  been  previously  pointed  out  by 
Wood  V.-C.  in  Mitchell  v.  Steward.  (6)  In  German  v.  Chap' 
man  (3)  James  L.J.  says  (7) :  "  If  there  is  a  general  scheme 
for  the  benefit  of  a  great  number  of  persons,  and  then, 
either  by  permission  or  acquiescence,  or  by  a  long  chain  of 
things,  the  property  has  been  either  entirely  or  so  subtantially 
changed  as  that  the  whole  character  of  the  place  or  neighbour- 
hood has  been  altered  so  that  the  whole  object  for  which  the 
covenant  was  originally  entered  into  must  be  considered  to  be 
at  an  end,  then  the  covenantee  is  not  allowed  to  come  into  the 


(1)  2  My.  &  K.  552. 

(2)  L.  K.  3  Eq.  515. 

(3)  7  Ch.  D.  271. 


(4)  28  Ch.  D.  103. 

(5)  T.  &  R.  18. 

(6)  L.  R.  1  Eq.  541,  547. 
(7)  7  Ch.  D.  279. 
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court  for  the  purpose  merely  of  harassing  and  annoying  some  0.  A. 

particular  man,  where  the  Court  could  see  he  was  not  doing  it  18% 

bona  fide  for  the  purpose  of  effecting  the  object  for  which  the  knight 

covenant  was  originally  entered  into.    That  is  very  different  g^^jj* 


in  one  particular  spot  far  away  from  this  place,  and  not  inter- 
fering at  all  with  the  general  scheme,  he  has,  under  particular 
circumstances,  allowed  a  waiver  of  the  covenant.  I  think  it 
would  be  a  monstrous  thing  to  say  that  nobody  could  do  an  act 
of  kindness,  or  that  any  vendor  of  an  estate  who  had  taken 
covenants  of  this  kind  from  several  persons  could  not  do  an  act 
of  kindness,  or  from  any  motive  whatever  relax  in  any  single 
instance  any  of  these  covenants,  without  destroying  the  whole 
effect  of  the  stipulations  which  other  people  had  entered  into 
with  him.  For  instance,  in  this  very  case  application  was 
made  to  the  plaintiff  for  a  waiver.  It  would  be  monstrous  to 
suppose,  if  he  had  acceded  to  that  application,  that  therefore 
he  was,  by  the  mere  act  of  kindness  to  the  defendants  them- 
selves, destroying  the  whole  benefit  of  the  covenants  as  to  all 
the  rest  of  the  estate.  It  appears  to  me  it  is  impossible  to 
apply  the  principles  of  Boper  v.  Williams  (1)  and  Peek  v. 
Mattheivs  (2)  to  such  a  case  as  this." 

The  evidence  in  the  present  case  shews  that,  except  in  a  few: 
instances  of  no  real  importance,  the  restrictive  covenants  entered 
into  with  the  vendor  w^hen  the  property  was  sold  in  lots  for 
building  purposes  have  always  been  observed.  There  has  been 
no  departure  worth  mentioning  from  the  scheme  originally 
adopted. 

The  case,  therefore,  falls  within  German  v.  Chapman  (3), 
and  not  within  Duhe  of  Bedford  v.  Trustees  of  the  British 
Museum  (4)  and  Peek  v.  Mattheivs.  (2) 

It  is  not  necessary  to  examine  the  evidence.  Mr.  Eve  called 
our  attention  to  it,  but  without  displacing  the  conclusions 
arrived  at  by  Homer  J.  The  facts  as  found  by  him  are  clearly 
warranted  by  the  evidence,  and  no  grounds  have  been  shewn  to 
disentitle  the  plaintiff  Knight  from  the  relief  which  he  sought 


Lindley  L.J. 


(1)  T.  &  R.  18. 

(2)  L.  R.  3  Eq.  515. 


(3)  7  Ch.  D.  271. 

(4)  2  My.  &  K.  552. 
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C.A.  and  which  he  has  obtained.  The  appeal  must  be  dismissed 
1896       with  costs. 

iNIGHT 

V.  Lopes  L.J.    I  am  of  the  same  opmion.    This  was  an  estate 

MMONDs.  consisting  of  250  acres,  which  was  sold  in  the  year  1852  in 
fifty-four  lots.  There  were  restrictive  covenants.  The  defendant 
bought  in  1893  a  portion  of  the  estate  with  full  notice  of  those 
restrictive  covenants.  Now  it  appears  to  me  that,  if  the  law 
laid  down  in  German  v.  Chapman  (1)  is  correct,  the  judge  has 
found  the  appellant  out  of  court.  According  to  that  case,  as  j. 
understand  it,  the  defendant  was  bound  to  establish  that  the 
property  had  been  so  substantially  changed,  that  the  whole 
character  of  the  place  or  neighbourhood  had  been  so  altered, 
that  the  object  with  which  the  covenant  was  originally  entered 
into  was  to  be  considered  at  an  end.  The  learned  judge  has- 
found,  on  the  contrary,  that  the  nature  and  character  of  the 
property  is  not  changed.  Under  these  circumstances,  the  case 
must  be  governed  by  German  v.  Chaiwian  (1),  and  the  appeal 
fails.  I  will  only  add  that,  on  looking  at  the  evidence,  I  entirely 
agree  with  the  finding  of  Eomer  J. 

Kay  L.J.  I  am  of  the  same  opinion,  and  I  shall  only  add 
one  or  two  observations.  The  case  is  one  undoubtedly  in  which 
this  land  has  been  laid  out  under  a  general  building  scheme, 
and  intimation  was  given  at  the  time  when  it  was  so  laid  out 
that  every  purchaser  of  a  plot  of  land  would  be  required  to 
enter  into  a  covenant  that  no  trade  or  business  should  be  carried 
on  upon  the  piece  of  land  that  he  bought.  Those  covenants 
were  in  fact  entered  into  by  most  if  not  all  of  the  purchasers  of 
the  different  plots  of  land.  The  plaintiff's  plot  of  land  was 
purchased  before  that  which  is  now  held  by  the  defendant. 
The  plaintiff's  predecessor  in  title  when  he  purchased  entered 
into  a  covenant  which,  however,  was  not  quite  in  the  correct 
form,  because  it  was  not  to  carry  on  any  trade  or  business 
without  the  consent  in  writing  of  the  vendor.  However,  I  do 
not  think  anything  turns  upon  that  in  this  particular  case. 

The  defendant's  predecessors  in  title  purchased  afterwards, 
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and  when  they  purchased  they  entered  into  a  covenant  not  to  C.  A. 
carry  on  any  trade  or  business  upon  the  land  so  purchased.  1896 

Now  the  defendant  bought  his  land  with  distinct  notice  that  Knight 
his  predecessors  had  entered  into  that  covenant.  And,  these  gi^iMiNDs 
covenants  being  imposed  for  the  purpose  of  keeping  the  whole  j^^^j 

of  this  property  as  a  residential  property,  they  were  covenants   

to  carry  out  a  building  scheme  in  the  truest  sense  of  those 
words,  and,  therefore,  in  equity,  although  the  covenants  did  not 
run  at  law,  they  were  covenants  entered  into  for  the  benefit  of 
each  of  the  several  purchasers  of  lots  upon  this  building  estate, 
and,  accordingly,  any  one  of  those  purchasers  has  a  right  in 
equity,  although  not  at  law,  to  enforce  such  a  covenant  against 
the  purchaser  of  any  other  lot,  and  in  equity  it  is  just  the  same 
as  if  the  defendant  or  the  defendant's  predecessor  had  entered 
into  that  covenant  with  the  predecessor  in  title  of  the  plaintiff 
directly. 

The  covenants  having  been  so  made,  what  took  place  was 
this.  When  the  defendant  took  possession  of  the  plot  of  land 
he  had  purchased,  it  was  vacant  land,  and  he  began  to  erect  a 
building  which  evidently  was  to  be  used  as  a  laundry  on  an 
extensive  scale.  Thereupon  the  plaintiff  gave  him  notice  that 
that  would  be  objected  to ;  and  nevertheless  he  went  on  and 
insisted  on  building  his  laundry.  Accordingly,  this  action  was 
brought  in  equity  by  the  plaintiff  against  the  defendant  to 
restrain  him  from  carrying  on  the  business  of  a  laundryman 
upon  the  property  which  he  had  so  bought. 

What  is  the  answer  ?  The  answer  is  twofold.  The  answer 
is, "  First  of  all,  you,  the  plaintiff,  have  by  your  conduct  disentitled 
yourself  to  obtain  such  an  injunction  because  you  have  acqui- 
esced in  many  people  carrying  on  laundry  businesses,  not  upon 
this  particular  plot  bought  by  the  defendant,  but  upon  other 
parts  of  the  estate,  and,  secondly,  even  if  your  conduct  does  not 
disentitle  you,  still  the  character  of  the  whole  property  has 
been  so  changed  that  it  is  no  longer  a  residential  property  upon 
which  no  one  may  carry  on  a  trade  or  business." 

Now,  I  am  not  going  into  the  facts  at  all,  because,  having 
listened  attentively  to  all  the  evidence  brought  to  our  notice 
during  the  argument,  I  agree  entirely  with  the  findings  of  the 
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C.  A.      learned  judge,  first,  that  the  plaintiff  never  did  acquiesce  in  such 
1896       a  way  as  to  bind  himself  not  to  enforce  this  covenant  against 
Knight    the  defendant,  and,  secondly,  that  the  character  of  this  property 
SiMMONDs  been  altered  that  it  has  ceased  to  be  a  residential 

estate,  so  that  the  plaintiff  for  that  reason,  apart  from  acquies- 
cence, v^ould  lose  his  right  to  enforce  this  covenant  against  the 
defendant. 

I  v^ish  only  to  add  this  :  that  if  that  last  reason  is  relied  on, 
v^here  a  defendant  is,  as  this  defendant  is,  in  the  same  position 
in  equity  as  if  his  predecessor  in  title  had  entered  into  a  direct 
covenant  v^ith  the  plaintiff's  predecessor  in  title  not  to  carry 
on  a  trade  or  business,  the  alteration  of  the  estate  must  be  a 
very  considerable  one  indeed  if  it  prevents  the  plaintiff  from 
enforcing  in  equity  that  covenant  against  him.  It  is  obvious 
that  a  trade  might  be  carried  on  in  some  remote  part  of  this 
property  without  doing  this  particular  plaintiff  any  injury 
whatever,  and  if  it  were  to  be  held  that  he  would  lose  his  right 
altogether  unless  he  brought  an  action  against  every  one  who 
has  infringed  the  covenant,  although  the  infringement  did  him 
no  kind  of  damage,  the  object  and  purpose  of  the  covenant 
would  be  lost  entirely,  and  I  do  not  think  any  case  has  gone  so 
far.  I  should  hesitate  very  much  before  I  came  to  the  conclu- 
sion that  one  instance,  or  it  may  be  half  a  dozen  instances., 
upon  a  building  estate  of  this  size,  in  which  the  plaintiff  had 
not  taken  proceedings  to  stop  the  infringement  of  the  covenant, 
would  prevent  him  from  taking  proceedings  against  a  man  who, 
like  this  defendant,  was  infringing  the  covenant  in  such 
proximity  to  the  plaintiff's  house  as  to  do  him  necessarily  a 
great  amount  of  damage. 

I  think  the  appeal  entirely  fails,  and  it  must  be  dismissed 
with  costs. 

Solicitor  for  appellant :  J.  Bartlett. 
Solicitors  for  respondent :  Jenkins,  Baker  d-  Co. 

H.  C.  J. 
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STAPLES  V.  EASTMAN  PHOTOGEAPHIC  MATEEIALS  c.A. 

COMPANY.  1896 

[1896    S.  361.] 

Preference  Shares — Cumulative  Dividend — Payment  out  of  Net  Profits  of  each 

Year. 

The  memorandum  of  association  of  a  company  contained  this  chiuse : 
"  The  capital  of  the  company  is  150,000?.,  divided  into  10,000  ordinary 
shares  of  101.  each,  and  5000  preference  shares  of  10?.  each.  The  holdere 
of  preference  shares  shall  be  entitled  out  of  the  net  profits  of  each  year  to 
a  preference  dividend  at  the  rate  of  101.  per  cent,  per  annum  on  the  amount 
for  the  time  being  paid  or  deemed  to  be  paid  up  thereon.  After  pay- 
ment of  such  preferential  dividend  the  holders  of  ordinary  shares  shall  be 
entitled  to  a  like  dividend  at  the  rate  of  10?.  per  cent,  per  annum  on  the 
amount  paid  on  such  ordinary  shares.  Subject  as  aforesaid,  the  preference 
and  ordinary  shares  shall  rank  equally  for  dividend  "  ; — 

Held  (reversing  the  decision  of  Chitty  J.),  that  the  preference  share- 
holders were  not  entitled  to  a  cumulative  dividend  of  10?.  per  cent,  so  as  to 
have  the  deficiency  in  one  year  paid  out  of  the  profits  of  a  subsequent  year 
before  paying  anything  to  the  ordinary  shareholders. 

Henrij  v.  Great  Northern  Rij.  Co.  (1  De  G.  &  J.  606)  and  Wehh  v.  Earh 
(L.  E.  20  Eq.  556)  distinguished. 

The  company  was  registered  in  November,  1889,  and  the 
5th  clause  of  the  memorandum  of  association  was  as  follows  : — 
The  capital  of  the  company  is  150,000Z.,  divided  into  10,000 
ordinary  shares  of  lOZ.  each,  and  5000  preference  shares  of  lOZ. 
each.  The  holders  of  preference  shares  shall  be  entitled  out  of 
the  net  profits  of  each  year  to  a  preference  dividend  at  the  rate 
of  lOZ.  per  cent,  per  annum  on  the  amount  for  the  time  being 
paid  or  deemed  to  be  paid  up  thereon.  After  payment  of  such 
preferential  dividend  the  holders  of  ordinary  shares  shall  be 
entitled  to  a  like  dividend  at  the  rate  of  10/.  per  cent,  per 
annum  on  the  amount  paid  on  such  ordinary  shares.  Subject 
as  aforesaid,  the  preference  and  ordinary  shares  shall  rank 
equally  for  dividend." 

For  the  year  1890,  10/.  per  cent,  was  paid  on  the  preference 
shares,  and  5/.  per  cent,  on  the  ordinary  shares  ;  for  1891,  10/. 
per  cent,  on  the  preference  shares,  and  11.  per  cent,  on  the 
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ordinary  shares ;  for  1892  no  dividend  was  paid ;  for  1893,  5?. 
per  cent,  was  paid  on  the  preference  shares  only ;  for  1894, 
2Z.  105.  per  cent,  on  preference  shares  only.  For  1895  a  sub- 
stantial profit  was  made,  and  the  directors  proposed  to  pay  lOZ. 
per  cent,  to  the  preference  shareholders  and  a  dividend  to  the 
ordinary  shareholders. 

This  action  was  commenced  by  Staples  on  behalf  of  himself 
and  all  other  the  preference  shareholders,  asking  a  declaration 
that  the  preference  shareholders  were  entitled  to  be  paid  a 
dividend  of  lOZ.  per  cent,  for  the  years  1892,  1893,  and  1894, 
and  that  the  deficiency  must  be  made  good  before  any  payment 
in  respect  of  dividends  on  the  ordinary  shares. 

Chitty  J.  decided  in  accordance  with  the  plaintiffs'  contention. 


Buckley,  Q.C.,  Levctt,  Q.G.,  and  Kerly,  for  the  ordinary 
shareholders,  in  support  of  the  appeal.  The  clause  in  the 
memorandum  is,  on  its  true  construction,  a  provision  as  to 
the  mode  of  dividing  the  profits  of  each  year.  The  word 
"dividend"  is  inaccurately  used  to  denote  a  share  of  profits. 
The  scheme  is  this  :  First  pay  a  dividend  at  the  rate  of 
101.  per  cent,  per  annum  to  the  preference  shareholders  ;  if 
there  is  a  surplus  pay  out  of  it  a  dividend  at  the  rate  of 
lOZ.  per  cent,  per  annum  to  the  ordinary  shareholders  ;  and 
if  anything  remains  divide  it  between  all  the  shareholders. 
This  process  is  to  be  gone  through  every  year.  When  the 
dividend  to  the  preference  shareholders  has  been  paid,  the 
ordinary  shareholders  are  to  take  "  a  like  dividend,"  i.e.  lOZ. 
per  cent,  out  of  the  profits  of  that  year.  The  judge  has  not 
attached  sufficient  importance  to  the  words  "  out  of  the  net 
profits  of  each  year."  To  entitle  preference  shareholders  to  a 
cumulative  dividend  there  must  be  some  words  to  give  it.  In 
Henry  v.  Great  Northern  By,  Co,  (1)  the  resolution  provided 
that  the  preference  shareholders  should  be  entitled  to  "interest 
or  dividends  "  at  the  rate  of  5Z.  per  cent,  per  annum  in  per- 
petuity, which  would  naturally  give  a  cumulative  dividend,  and 
the  use  of  the  word  "  interest,"  though  inaccurate,  shews  the 
intention.  So  in  Wehh  v.  Earle  (2)  the  words  were  "  a  dividend 
(1)  1  De  Cx.  &  J.  606.  (2)  L.  E.  20  Eq.  556. 
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of  10^.  per  cent,  per  annum  payable  half-yearly,  '  with  no  O.A 

indication  out  of  what  it  was  to  be  paid.  1896 

[They  were  then  stopped  by  the  Court.]  Staples 

Latham,  Q.G.,  and  Gatetj,  for  the  preference  shareholders,  eastmas 

We  submit  that  the  clause  is  divisible  into  two  parts.    The  Photo- 
graphic 

latter  part  of  it  expresses  what  the  preference  shareholder  is  Mateeials 
entitled  to  :  a  yearly  preference  dividend  of  101.  cent. ;  and 
the  first  part  indicates  out  of  what  it  is  to  be  paid.  The  profits 
of  each  year  are  to  be  divided  according  to  this  rule  :  that  the 
preference  shareholders  are  first  entitled  to  a  preference  divi- 
dend of  lOZ.  per  cent,  per  annum,  and  then  the  ordinary  share- 
holders to  a  like  preference  dividend,  both  being  cumulative. 
This  is  the  common  case  with  preference  dividends  of  railway 
companies.  The  contention  of  the  appellants  gives  a  strong 
construction  to  the  words  "  of  each  year,"  and  makes  the 
words  "  per  annum  "  wholly  superfluous, 

C.  Lyttelton-  Chuhhj  for  the  company. 

A  reply  was  not  called  for. 

LiNDLEY  L.J.  We  cannot  any  of  us  construe  this  clause  in 
the  way  in  which  the  learned  judge  has  done.  I  will  read  the 
clause :  The  capital  of  the  company  is  150,000/.,  divided  into 
10,000  ordinary  shares  of  lOZ.  each,  and  5000  preference  shares 
of  lOZ.  each."  The  question  before  us  is,  what  is  the  preference 
given  to  the  holders  of  preference  shares  ?  Are  they  to  have 
cumulative  dividends,  or  are  they  to  have  dividends  only  accord- 
ing to  the  share  of  profits  in  each  year  in  which  there  are 
profits  ?  The  language  ds  this :  The  holders  of  preference 
shares  shall  be  entitled  out  of  the  net  profits  of  each  year  to  a 
preference  dividend  at  the  rate  of  101.  per  cent,  per  annum  on 
the  amount  for  the  time  being  paid  or  deemed  to  be  paid  up 
thereon."  What  is  the  meaning  of  that  ?  Is  that  the  language 
employed  when  it  is  intended  to  give  a  cumulative  dividend  so 
that  if  there  are  no  profits  in  one  year  the  arrears  of  dividend 
are  to  be  carried  forward  and  paid  out  of  the  profits  of  the 
subsequent  years  ?  I  confess  I  do  not  think  that  is  so.  I 
should  have  said  that  the  obvious  meaning  of  these  words  was 
that  the  profits  of  each  year  were  to  be  divided  in  this  way — 
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O.A.  there  is  10  per  cent,  to  go  in  the  first  place  to  the  preference 

1896  shareholders,  and  then,  under  the  next  clause,  a  like  dividend 

Staples  ordinary  shareholders.    Chitty  J.  has  acceded  to  the 

Eastman  ^^^^  pressed  upon  him  by  Mr.  Latham  that  it  is  to  be  read 

Photo-  thus:  ''The  holders  of  preference  shares  shall  be  entitled  to 

GRAPHIC  n         1  •  1  • 

Materials  10  per  cent,  per  annum  on  the  amount  for  the  time  bemg  paid 
Company.       deemed  to  be  paid  up  thereon,  and  such  10  per  cent,  is  to  be 
Lmdiey L.J.   ^^^-^        ^£  ^j^^        profits  of  cach  year."    If  that  were  the 
meaning  of  the  language  the  decision  would  be  right ;  but  I  do 
not  think  that  is  its  meaning.    It  appears  to  me  that  the  refer- 
ence of  the  dividend  to  the  profits  of  each  year  is  most  marked. 
It  is  suggested  that  the  clause  means  they  are  to  have  per  annum 
10  per  cent.  ;  but  so  to  read  it  is  to  refer  "  per  annum  "  to  the 
wrong  antecedent.  "  Per  annum  "  refers  to  the  rate  and  nothing 
else.    The  ordinary  meaning  of  the  language  of  this  clause 
appears  to  me  to  be  this :  that  the  profits  of  each  year  are  to 
be  divided  as  follows— give  10  per  cent,  first  to  the  preference 
shareholders,  and  then,  if  the  profits  are  sufficient  for  the 
purpose,  10  per  cent,  to  the  ordinary  shareholders,  and  then,  if 
there  is  a  surplus,  that  is  to  be  divided  equally  amongst  the 
shareholders.    That  is  the  view  which  I  take,  and  I  do  not 
think  any  of  the  cases  warrant  a  decision  to  the  contrary.  The 
language  in  Henry  v.  Great  Northern  By.  Co.  (1)  was  such  as 
to  make  it  tolerably  plain  that  what  was  there  promised  to  the 
preference  shareholders  was  10  per  cent.,  and  it  was  called 
interest  or  dividend.    In  the  case  of  Webb  v.  Earle  (2)  the 
words  were     a  dividend  of  10  per  cent,  per  annum  payable 
half-yearly "  without  any  such  context  as  we  have  here — 
without  anything  to  shew  out  of  what  it  was  to  be  paid.  With 
deference  to  Chitty  J.,  I  think  that  this  language  does  not 
entitle  the  preference  shareholders  to  a  cumulative  dividend, 
and  the  appeal  must  be  allowed. 

Lopes  L.J.  If  it  had  not  been  that  Chitty  J.  thought  other- 
wise, I  certainly  should  have  thought  the  words  in  question 
almost  too  clear  for  argument.  They  are  these  :  "  The  holders 
of  preference  shares  shall  be  entitled  out  of  the  net  profits  for 


(1)  1  De  G.  &  J.  606. 
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each  year  to  a  preference  dividend  at  the  rate  of  10  per  cent, 
per  annum  on  the  amount  for  the  time  being  paid  or  deemed 
to  be  paid  up  thereon."  I  read  that  to  mean  this  :  "  shall  be 
entitled  to  a  share  at  the  rate  of  10  per  cent,  per  annum  of  the 
profits  accruing  in  the  particular  year."  If  it  is  read  in  any 
other  way,  no  effect  whatever  is  given  to  the  words  net  profits 
of  each  year."  Chitty  J.  has  transposed  the  sentence,  or  some 
words  of  the  sentence.  If  they  could  be  so  transposed  that 
might  give  colour  to  the  contention  of  Mr.  Latham.  But  why 
are  we  to  transpose  them  ?  I  presume  they  were  deliberately 
set  in  the  places  in  which  we  find  them.  We  find  these 
words  ''net  profits  of  each  year,"  not  towards  the  end  of  the 
sentence,  as  Chitty  J.  has  been  inclined  to  place  them,  but  put 
in  the  most  prominent  and  governing  place,  namely,  "  entitled 
out  of  the  net  profits  of  each  year."  I  cannot  come  to- any 
other  conclusion  but  that  the  clause  does  not  entitle  the  pre- 
ference shareholders,  nor,  indeed,  the  ordinary  shareholders  if 
such  a  case  arose,  to  anything  in  the  shape  of  cumulative  divi- 
dends. It  plainly  means  that  you  are  to  take  the  profits  of 
each  year,  and  then  you  are  to  pay  10  per  cent,  out  of  those 
profits  to  the  preference  shareholders.  If  there  is  more  than 
enough  to  pay  them  their  10  per  cent.,  then  you  are  to  pay 
10  per  cent.,  or  as  much  as  you  can,  to  the  ordinary  shareholders. 
If  there  is  enough  to  pay  10  per  cent,  both  to  the  preference 
shareholders  and  to  the  ordinary  shareholders,  then  the  surplus 
is  to  be  divided  among  the  two  classes  of  shareholders.  I 
cannot  help  thinking  that  that  is  the  only  reasonable  construc- 
tion that  can  be  placed  upon  these  words. 
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Kay  L.J.  I  differ  with  respect  from  the  decision  at  which 
the  learned  judge  has  arrived  in  this  case.  I  think  the  mean- 
ing of  this  clause  is  reasonably  clear.  It  is  dealing  in  effect 
with  the  profits  of  each  year,  and  the  word  "  dividend  "  used 
in  this  clause,  looking  at  the  context,  seems  to  me  to  have  simply 
the  meaning  of  share  of  the  profits  in  each  year.  Dividend  is  used, 
as  Mr.  Buckley  pointed  out,  in  a  somewhat  inaccurate  manner 
in  cases  of  this  kind.  I  suppose  it  is  taken  from  dividendum, 
the  thing  to  be  divided  ;  but  it  is  used  in  ordinary  commercial 
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language  as  the  share  of  the  thing  to  be  divided — that  share 
which  is  coming  to  each  person  who  is  entitled  to  share  in  that 
division.    That  is  undoubtedly  the  meaning  in  which  it  is  used 
in  this  particular  clause.    Take  the  first  words  :  *'  The  holders 
of  preference  shares  shall  be  entitled  out  of  the  net  profits  of 
each  year  to  a  preference  dividend."    There  dividend  must 
mean  a  share  of  the  net  profits  each  year.    So  that  substituting 
the  word  "share"  you  make  it  quite  plain.    "The  holders 
of  preference  shares  shall  be  entitled  out  of  the  net  profits  of 
each  year  to  a  preference  share  of  those  profits."    That  is  the  i 
undoubted  meaning,  I  think,  from  the  context  of  the  word  I 
"  dividend  "  in  that  clause.    Then  it  goes  on  to  give  a  mode  of  I 
calculating  what  is  the  share  of  those  profits  that  each  pre-  | 
ference  shareholder  is  to  be  entitled  to.    It  is  to  be  at  the  rate  ; 
of  10  per  cent,  per  annum  on  the  amount  for  the  time  being .  ; 
paid,  or  deemed  to  be  paid  up,  thereon.    That  simply  shews 
that  according  to  the  amount  paid  upon  each  share  is  to  be  the  \ 
share  of  the  profits  to  which  the  shareholder  is  to  be  entitled. 
It  is  to  be  calculated  at  the  rate  of  10  per  cent,  per  annum. 
But  the  subsequent  words  seem  to  me  to  be  very  important  j 
too.    The  next  words  are,  "  after  payment  of  such  preferential  | 
dividend  " — that  means  after  payment  of  that  share  of  the  profits  ! 
of  each  year — "  the  holders  of  ordinary  shares  shall  be  entitled  | 
to  a  like  dividend  at  the  rate  of  10  per  cent,  per  annum  on  the  I 
amount  paid  or  deemed  to  be  paid  on  such  ordinary  shares.  I 
Subject  as  aforesaid,  the  preference  and  ordinary  shares  shall  I 
rank  equally  for  dividend."    According  to  the  argument  in  j 
support  of  the  judgment  of  the  learned  judge  those  words 
would  have  to  be  read,  not  merely  after  payment  of  such  pre- 
ferential dividend,  not  merely  after  payment  of  such  share  of  | 
the  profits  of  each  year,  but  after  payment  of  such  shares  and 
all  arrears  in  previous  years  of  the  preferential  dividend.  It 
seems  quite  impossible,  consistently  with  ordinary  grammatical 
interpretation,  to  give  that  meaning  to  the  words  "  after  pay- 
ment of  such  preferential  dividend."    The  real  meaning  of  this 
clause  seems  to  me  to  be  a  direction  how  the  profits  of  each 
year  are  to  be  divided  between  the  two  classes  of  shareholders^ 
Transposing  and  paraphrasing  the  words,  they  would  run  thus  : 
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The  profits  of  each  year  shall  be  divided  in  the  following 
manner,  namely,  in  payment  to  the  preference  shareholders  of 
a  dividend  equal  to  10  per  cent,  per  annum  upon  the  money 
paid  on  their  respective  shares,  then  a  like  dividend  of  10  per 
cent,  to  the  ordinary  shareholders,  and  if  any  balance  remains 
it  shall  be  divided  rateably  betv^een  the  tv^o  classes."  That 
seems  to  me  to  be  the  meaning  of  this  clause.  It  is  urged  that 
great  stress  must  be  laid  upon  the  words  ''per  annum,"  and 
Mr.  Latham  wishes  us  to  construe  it,  as  I  understand  his 
argument,  ''  The  holders  of  preference  shares  shall  be  entitled 
to  a  dividend  per  annum  at  the  rate  of  10  per  cent.,"  as 
though  there  were  first  an  absolute  provision  without  reference 
to  the  profits  of  a  particular  year,  and  indications  afterwards 
of  the  profits  out  of  which  the  dividend  is  to  be  paid.  I 
quite  agree  if  it  could  be  read  in  that  way  that  would  very 
much  advance  the  respondents'  argument.  But  I  do  not  think 
it  is  possible,  consistently  with  ordinary  rules  of  construction, 
to  give  that  meaning  to  this  clause.  I  do  not  find  any  pro- 
vision that  the  holders  of  preference  shares  are  to  be  entitled 
in  any  event  to  a  dividend  per  annum  at  the  rate  of  10  per  cent. 
I  can  only  find  an  indication  that  out  of  the  profits  of  eacb 
year  that  shall  be  their  share  of  those  profits.  I  quite  agree 
also,  the  clause  might  have  been  made  more  explicit  by  adding 
the  words  suggested  by  Mr.  Latham,  "  shall  be  entitled  to  a 
dividend  out  of  the  profits  of  such  year  "  ;  but  it  seems  to  me 
that  w^ould  only  be  a  more  explicit  expression  of  that  which 
is  tacitly  here,  if  not  explicitly  here,  in  the  words  which  I  have 
read.  I  therefore  cannot  follow  the  argument  which  has  been 
addressed  to  us  in  support  of  the  judgment. 

In  reference  to  the  cases,  I  will  only  refer  to  one  of  them, 
Hewy  V.  Great  Northern  By.  Co,  (1)  The  whole  of  that  deci- 
sion rested  upon  this :  that  there  was,  without  indication  of 
any  special  fund  out  of  which  it  was  to  be  paid,  a  declara- 
tion, on  the  faith  of  which  parties  took  the  shares  which 
were  there  in  question,  that  such  shares  should  be  entitled  to 
"  interest  or  preference  dividend  at  the  rate  of  ^5  per  cent,  per 
annum  in  perpetuity"  ;  and  the  key  of  the  decision  is  to  my 
(1)  1  De  Ct.  &  J.  606. 
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mind  in  the  words  of  Turner  L.J.'s  judgment  (1)  :  "  It  seems  to 
me  to  be  clear,  that  the  expression  '  preference  dividend  '  in  that 
report  was  used  in  the  sense  of  interest."  I  will  take  the 
illustration  which  was  used  in  the  argument  before  us  here. 
If  partners  in  a  trading  concern  had  capital  in  that  concern  in 
unequal  shares,  and  there  was  a  provision  that  first  of  all  out  of 
any  profits  which  should  be  made  in  trading  5  per  cent,  should 
be  paid  upon  that  capital,  that,  I  agree,  would  be  a  payment  in 
the  nature  of  a  debt  by  the  concern  to  its  several  partners,  and 
that  payment  would  not  depend  upon  the  question  whether 
profits  were  made  in  the  particular  year ;  but  it  being  in  the 
nature  of  a  debt,  it  would  be  an  overriding  obligation  before 
any  profits  could  be  divided  in  any  year — an  obligation  that 
they  should  completely  discharge  that  particular  debt.  That  is 
exactly  what  I  do  not  find  here.  I  think  there  is  here  only, 
as  I  have  said,  an  indication  of  the  way  in  which  the  profits  of 
each  year  are  to  be  divided,  and  I  have  added  these  observa- 
tions simply  out  of  respect  to  the  learned  judge  from  whose 
decision  we  have  been  compelled  to  differ. 


The  Court,  being  of  opinion  that  there  is  no  cumulative 
dividend,  dismisses  the  action,  and  the  company  not  objecting, 
let  them  pay  the  costs  of  the  action  and  of  the  appeal. 

Solicitors :  Kerly,  Son  <f  Verden ;  Young  d:  Sons ;  Barraud, 
Begge  d  Jupp. 

(1)  1  De  G.  &  J.  648. 

H.  C.  J. 
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[1889    C.  4289.] 


May  12,  13, 
19. 


Will — Construction — ''''Legal  Disability ''^  preventing  Donee  from  taking  the 
Property  for  his  own  Benefit. 

A  testator,  subject  to  a  life  estate  to  his  wife,  gave  half  his  residuary 
estate  to  his  son ;  but  in  case  the  son  should  at  the  death  of  the  wife  be 
"  under  any  legal  disability  in  consequence  whereof  he  would  be  hindered 
in  or  prevented  from  taking  the  same  for  his  own  personal  and  exclusive 
benefit,"  the  testator  gave  the  same  over  to  the  son's  wife  and  children. 

Shortly  before  the  widow's  death  the  son,  who  was  one  of  the  executors, 
was  found  indebted  to  the  estate  in  5188Z.,  and  an  order  was  made  directing 
him  to  pay  that  sum,  and  declaring  his  interest  under  the  will  liable  to 
make  it  good.    He  had  also  heavily  incumbered  his  interest : — 

Held  (affirming  the  decision  of  Stirling  J.),  that  "  legal  disability " 
meant  a  disability  of  the  person  arising  from  act  of  law,  and  that  neither 
the  charge  by  the  order  nor  the  mortgages  created  such  a  legal  disability 
as  would  cause  the  gift  over  to  take  effect. 

The  son  on  the  day  of  his  mother's  death,  but  before  her  death,  was  adju- 
dicated bankrupt  on  his  own  application ;  but  in  a  few  days  the  adjudication 
was  annulled  on  the  ground  that  it  ought  never  to  have  been  made. 

Held  (affirming  the  decision  of  Stirling  J.),  that  this  bankruptcy,  having 
been  a  mere  contrivance  on  the  part  of  the  son,  ought  not  to  be  regarded. 

This  was  an  appeal  by  the  wife  and  children  of  H.  G.  Carew 
from  a  decision  of  Stirling  J.  (1),  that  a  gift  over  to  them  of  a 
moiety  of  the  residuary  estate  of  George  Carew  had  not  taken 
effect. 

George  Carew,  a  solicitor,  by  will  dated  January  11, 1886,  gave 
the  income  of  his  residuary  estate  to  his  wife  for  her  life,  and, 
subject  thereto,  he  gave  one  moiety  thereof  to  his  granddaughter 
Jessie  Carew,  with  powers  of  maintenance  and  accumulation, 

and  as  to  the  other  moiety  thereof,  and  in  case  of  the  death 
under  age  of  my  said  granddaughter,  then  as  to  the  entirety  of 
my  said  worldly  estate  and  property,  I  give  the  same  subject  as 
aforesaid  to  my  son  Henry  George  Carew;  but  if  he  should 
predecease  either  my  said  wife  or  me,  or  in  case  of  his  being,  at 
the  time  of  the  death  of  the  survivor  of  my  said  wife  and  me, 


(1)  [1896]  1  Ch.  527. 
Y  2 
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C.  A.  under  any  legal  disability  in  consequence  whereof  he  would  be 
1896  hindered  in  or  prevented  from  taking  the  same  for  his  own 
In  personal  and  exclusive  benefit,  I  give  the  same  subject  as  afore- 
Carew.  gg^j^  unto  his  widow  or  wife  and  children  (other  than  the  said 
Jessie  Carew)  living  at,  &c."  On  April  2, 1886,  the  testator  died. 
His  widow  and  Henry  George  Carew,  who  were  appointed 
executors,  proved  the  will. 

In  the  present  action,  which  was  for  the  administration  of 
■^he  testator's  estate,  H.  G,  Carew  was  found  indebted  to  the 
state  in  5188Z.  16s.  IQd. ;  and  on  January  30,  1895,  an  order 
was  made  on  further  consideration  ordering  him  to  pay  that 
sum  to  the  plaintiffs  as  the  present  trustees  of  the  testator's 
will ;  and  it  was  declared,  without  prejudice  to  any  claim  of  the 
wife  and  children  of  Henry  George  Carew,  that  the  interest  (if 
any)  coming  to  him  under  the  testator's  will  was  liable  to  make 
good  to  the  testator's  estate  the  said  5188^.  16s.  lOd. 

In  1893  and  1894  H.  G.  Carew  made  several  other  mortgages 
of  his  interest  under  the  will ;  and  ultimately  on  September  7, 
1894,  he  assigned  all  his  interest  to  a  trustee  to  raise  2500^.  for 
his  wife  and  children,  and  subject  thereto  in  trust  for  himself. 

Jessie  Carew,  in  the  will  named,  attained  twenty-one,  and 
married  Charles  Theodore  Weston. 

On  March  16,  1895,  Mrs.  Carew,  the  widow  of  the  testator, 
died.  On  the  same  day,  but  before  the  death  of  Mrs.  Carew,  a 
receiving  order  and  an  order  of  adjudication  in  bankruptcy  were 
upon  his  own  application  made  against  Henry  George  Carew. 
On  April  4  an  order  was  made  whereby  the  receiving  order  and 
order  of  adjudication  of  March  16  and  all  subsequent  proceedings 
were  annulled  on  the  ground,  as  expressed  in  the  order,  that  the 
receiving  order  and  order  of  adjudication  ought  not  to  have 
been  made. 

Under  these  circumstances  a  summons  w^as  taken  out  by  the 
surviving  trustee  of  the  testator's  will,  asking  that  it  might  be 
declared  who,  according  to  the  true  construction  of  the  will  and 
in  the  events  which  had  happened,  were  entitled  to  Henry 
George  Carew's  moiety. 

Stirling  J.  held  that  the  gift  over  of  H.  G.  Carew's  moiety 
had  not  taken  effect.    His  wife  and  children  appealed. 
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Grosvenor  Woods,  Q.C.y  and  PJiillpotts,  for  the  appellants.  C.  A. 
Their  arguments  upon  the  appeal  were  similar  to  those  1896 
addressed  by  them  to  the  learned  judge  in  the  Court  below,  jn  re 
which  are  fully  given  in  the  report  of  the  hearing  before  him ; 
and  in  addition  to  the  authorities  cited  by  them  on  that  occa- 
sion, they  referred  to  Be  Dash  (1),  in  which  case  under  the 
terms  of  a  will  a  trust  of  a  life  interest  in  favour  of  a  legatee 
was  to  be  void  in  case  he  should  (inter  alia)  by  his  own  act  or  by 
operation  of  law  be  deprived  of  the  absolute  personal  enjoyment 
of  it ;  and  it  was  held  that  the  legatee,  who  had  been  convicted 
of  felony  and  sentenced  to  ten  years'  penal  servitude  but  had 
obtained  a  ticket-of-leave,  had  not  forfeited  his  life  interest 
under  the  will. 

Hastings,  Q.C.,  and  Baivlins,  Q.C.,  for  the  respondent, 
Mrs.  Jessie  Weston,  likewise  addressed  to  the  Court  argu- 
ments similar  to  those  given  in  the  previous  report ;  and  with 
reference  to  the  effect  of  the  order  on  further  consideration  of" 
January  30,  1895,  they  contended  as  follows  :— 

By  that  order  H.  G.  Carew  was  ordered  to  pay  to  the  trustees^ 
of  the  will  5188^.  16s.  lOd.  found  to  be  due  from  him,  and  it 
was  declared  that  any  interest  coming  to  him  under  the  will 
was  liable  to  make  that  sum  good  to  the  estate.  He  must, 
therefore,  be  treated  as  being  precluded  from  receiving  any 
further  part  of  the  testator's  estate  for  his  own  benefit  until  the 
other  cestuis  que  trust  have  received  as  much  as  he  has  pos- 
sessed himself.  He  is  in  fact  a  beneficiary  who  is  a  defaulting 
trustee,  and  has  by  anticipation  received  or  retained  payment  of 
his  share:  Irhy  v.  Irhy  (2);  Jacuhs  v.  Bijlance.  (3)  He  was^ 
not,  however,  under  any  "  legal  disabihty  "  at  the  death  of  the 
widow  of  the  testator.  His  only  disability  was  the  lack  of 
means. 

Henry  Felloivs,  for  Francis  Dashwood,  the  first  incumbrancer. 
Theodore  Bihton,  for  a  judgment  creditor  of  H.  Gr.  Carew. 
W.  C,  Fooks,  for  the  Legal  Keversionary  Investment  Society. 
Elgood,  for  an  incumbrancer. 
C.  E.  Bovill,  for  the  trustees  of  the  will. 


(1)  57  L.  T.  (X.S.)  219.  (2)  25  Beav.  632. 

(3)  L.  K.  17  Eq.  341. 
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C.A.  Grosvenor  Woods,  Q.C.,  in  reply.  The  rule  in  the  construc- 
1896  tion  of  wills  is  that  the  Court  should  neither  deviate  from  the 
In  re  literal  sense  of  the  words  without  sufficient  reason,  nor  adhere 
so  slavishly  to  them  as  to  defeat  the  intention  of  the  testator  : 
Lord  Blackburn  in  Biver  Wear  Commissioners  v.  Adamson  (1), 
citing  from  Allgood  v.  Blake,  (2)  Here  the  dominant  idea  in 
the  testator's  mind  is  personal  enjoyment  on  the  part  of  the 
legatee :  he  is  not  to  take  anything  unless  he  can  personally 
take  it  and  enjoy  it ;  but  there  is  no  reference  to  status.  As  to 
status :  Bankruptcy  is  not  a  change  of  status.  There  is  a 
cessio  bonorum,  but  a  bankrupt  is  not  civilly  dead.  He  can 
contract,  and  an  uncertificated  bankrupt  has  a  title  against  all 
the  world  except  his  assignees  :  Semple  v.  Londo7i  and  Birming- 
ham By.  Co.  (3)  It  is  doubtful  whether  lunacy  would  be  a 
disability  within  the  meaning  of  the  testator,  for  a  lunatic's 
property  is  administered  for  his  benefit.  So  in  the  case  of 
felony,  the  property  is  administered  for  the  benefit  of  the  felon 
and  his  wife  and  family.  Looking  at  the  context  here,  the 
words  "legal  disability"  mean  a  disability  to  receive,  and  the 
word  "legal"  only  imports  that  it  is  such  a  disability  as  the 
law  will  recognise. 

Cur.  adv.  vuU. 

May  19.  Lindley  L.J.  The  question  raised  by  this  appeal 
turns  on  the  true  construction  of  a  clause  in  the  will  of  a 
solicitor.  The  will  and  the  facts  are  set  forth  in  the  report  in 
the  Court  below.  [His  Lordship  then  referred  to  the  will,  to 
the  bankruptcy  of  H.  G.  Carew  and  the  order  annulling  it,  and 
to  the  order  on  further  consideration  of  January  30,  1895.] 

There  are  two  ways  of  construing  _  the  clause  in  the  will 
relating  to  the  son's  share.  One  is  that  on  the  death  of  his 
.mother  the  son  is  to  be  entitled  to  one-half  of  the  residuary 
estate,  unless  he  is  at  that  time  under  some  legal  disability 
which  prevents  him  from  taking  and  enjoying  that  half  for  his 
own  personal  and  exclusive  benefit.  The  other  is  that  on  the 
death  of  his  mother  the  son  is  to  be  entitled  to  one-half  of  the 


(1)  2  App.  Gas.  743,  765.  (2)  L.  R.  8  Ex.  160,  163. 

(3)  9  Sim.  209. 
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residuary  estate,  unless  something  has  occurred  which  legally 
prevents  him  from  taking  and  enjoying  that  half  for  his  own 
personal  and  exclusive  benefit. 

There  is  no  context  to  shew  more  precisely  than  the  clause 
itself  does  what  the  testator  really  meant.  The  first  of  the 
above  constructions  is  the  more  literal  of  the  two ;  but  it  is 
open  to  the  objection  that  the  meaning  of  being  under  a  legal 
disability  is  not  free  from  ambiguity.  Such  words  have  no 
precise  technical  meaning.     But  the  explanations  given  of 

ability  "  in  Comyns'  Digest,  and  of  disability  "  in  Jacob's  and 
Tomlins's  Law  Dictionaries,  lead  me  to  infer  that  legal  disability 
would  include  bankruptcy,  conviction  for  felony,  attainder  for 
treason,  and  lunacy.  Infancy  need  not  be  considered,  as  the  son 
was  over  twenty-one  when  the  will  was  made.  An  alienation 
would  not  create  a  legal  disability,  still  less  would  a  mortgage  or 
charge.  In  this  case  the  son  had  procured  himself  to  be  made 
bankrupt ;  but  the  bankruptcy  was  annulled  as  being  a  mere 
device  and  trick,  and  it  ought  to  be  disregarded  accordingly. 
The  son  was  at  his  mother's  death  sui  juris  in  all  respects  ;  he 
was  under  no  legal  disability  of  any  kiad ;  and  if  the  first  con- 
struction is  the  right  one,  he  became  entitled  to  one-half  the 
property  subject  to  the  payment  of  the  amounts  charged 
upon  it. 

The  second  of  the  above  constructions  is  open  to  the  objec- 
tion that  it  departs  more  than  the  first  from  the  words  of  the 
clause,  and  further,  that  this  construction  leads  to  results  which 
it  is  difficult  to  suppose  the  testator  really  intended.  The 
clause  is  not  so  worded  as  to  amount  to  a  gift  to  the  son  until 
alienation,  and  then  to  his  wife  and  children,  and  it  can  hardly 
be  supposed  that  the  testator  meant  that  his  son  was  not  to 
have  anything  if  he  aliened  or  charged  his  half  before  his 
mother's  death,  but  was  to  be  at  liberty  to  alien  or  charge  it  as 
«oon  as  she  was  dead.  The  words  do  not  warrant  the  inference 
that  a  mere  incumbrance  by  the  son  existing  at  his  mother's 
death  was  to  deprive  him  of  all  benefit  under  the  will.  In- 
ability to  pay  off  a  debt  charged  upon  property  may  prevent 
the  owner  from  ever  actually  personally  enjoying  the  property ; 
but  such  inability  can  hardly  be  described  as  a  legal  disability 
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preventing  him  from  enjoying  it.  On  these  grounds,  I  am  of 
opinion  that  the  first  construction  is  the  sounder  of  the  two* 
The  appeal,  therefore,  must  be  dismissed  with  costs. 

Lopes  L.J.  I  am  of  the  same  opinion.  I  think  the  hmita- 
tions  in  this  will  are  alternative  limitations,  and  the  important 
words  are  :  "  under  any  legal  disability  in  consequence  whereof 
he  would  be  hindered  in  or  prevented  from  taking  the  same  for 
his  own  personal  exclusive  benefit."  The  governing  words 
there  are,  in  my  judgment,  "  legal  disability."  What  did  the 
testator  mean  by  "  legal  disability"?  I  think  he  meant  a 
disability  by  act  of  law;  not  a  disability  created  by  Carew 
himself,  but  a  personal  disability  imposed  on  him  by  the  law, 
not  voluntarily  created,  but  imposed  in  invitum,  such,  for  in- 
stance, as  bankruptcy,  or  conviction  for  felony,  or  attainder  for 
treason,  and,  in  my  judgment,  also  lunacy.  I  cannot  think, 
having  regard  to  the  words  used  in  the  will,  that  the  testator 
ever  intended  that  those  words  should  include  a  mortgage  or  a 
charge,  or  that  he  ever  thought  of  those  being  such  a  disability 
as  he  was  dealing  with.  If  that  were  the  legal  conclusion,  any 
small  charge  made  a  week  before  the  mother's  death  would 
bring  the  case  within  the  words — a  small  charge  which  he 
could  pay  off  a  fortnight  afterwards.  I  cannot  think  the 
testator  ever  intended  a  disability  arising  from  mere  impe- 
cuniosity  to  have  such  an  effect.  I  therefore  am  of  opinion  that 
the  learned  judge  in  the  Court  below  was  perfectly  right  in  the 
view  he  took  of  the  true  construction  of  this  will,  and  that 
the  appeal  must  be  dismissed. 


Kay  L.J.  This  appeal  raises  a  question  of  construction  of 
the  will  of  George  Carew,  who  was  a  solicitor.  He  died  in  1886, 
leaving  a  will  by  which  he  gave  his  residuary  property  to  his 
wife  for  life,  and  subject  thereto  one  moiety  to  his  grand- 
daughter Jessie,  and  the  other  moiety  to  his  son  Henry,  and 
the  will  continued  :  "  but  if  he  should  predecease  either  my  said 
wife  or  me  or  in  case  of  his  being  at  the  time  of  the  death  of 
the  survivor  of  my  said  wife  and  me  under  any  legal  disability 
in  consequence  whereof  he  would  be  hindered  in  or  prevented 
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from  taking  the  same  for  his  own  personal  and  exchisive  C.  A. 
benefit,"  the  testator  gave  his  share  to  his  wife  and  children  189G 
other  than  Jessie.  Henry  and  the  widow  were  executors,  and  in  re 
proved  the  will. 

Henry  mortgaged  his  interest  under  the  will.    He  received 

assets  of  the  testator  to  the  amount  of  5188/.,  and  that  sum  is  

still  due  from  him.  ^^J^f' 

When  the  testator's  widow  was  at  the  point  of  death,  he,  for 
the  purpose  of  causing  the  alternative  gift  in  favour  of  his 
wife  and  children  to  take  effect,  procured  himself  to  be  adjudi- 
cated bankrupt  on  his  own  petition.  On  March  16,  1895,  the 
testator's  widow  died.  The  bankruptcy  w^as  annulled  on 
April  4  on  the  ground  of  its  being  a  device. 

On  January  30,  1895,  an  order  was  made  on  the  further  con- 
sideration of  a  suit  for  administration  of  the  estate,  by  which 
Henry  was  ordered  to  pay  the  5188Z.,  and  it  was  declared  that 
any  interest  coming  to  him  under  the  will  was  liable  to  make 
it  good,  and  that  sum  and  the  costs  of  the  action  which  he  was 
ordered  to  pay  were  declared  a  charge  upon  his  interest,  if  any. 

The  question  is  whether  under  these  circumstances  the 
alternative  gift  to  the  wife  and  children  of  Henry  has  taken 
effect. 

This  limitation  is  not  in  any  of  the  forms  w^hich  use  has 
rendered  familiar.  It  does  not  contain  any  words  referring  to 
voluntary  alienation.  I  am  clearly  of  opinion  that  neither  the 
mortgages  made  by  Henry,  nor  his  pretended  bankruptcy, 
although  existing  at  the  death  of  the  widow,  which  is  the  point 
of  time  referred  to  in  the  alternative  limitation,  caused  the  gift 
in  favour  of  Henry's  wife  and  children  to  take  effect.  The 
difficulty  is  to  determine  what  was  the  consequence  of  his 
liability  to  pay  to  the  trustees  5188Z.  and  the  order  making  this 
sum  a  charge  upon  his  interest,  if  any.  It  was  argued  that  this 
did  create  a  legal  disability  in  consequence  whereof  he  was 
hindered  in  taking  his  share  for  his  own  personal  and  exclusive 
benefit.  But  does  this  create  a  legal  disability  ?  Legal  dis- 
ability must  be  a  disability  of  the  person  referred  to  occasioned 
by  act  of  law. 

It  was  ingeniously  argued  that  even  without  the  order  of  the 
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Court  there  is  a  rule  of  law  which  prevented  Henry  from  taking 
anything  under  the  will  until  his  liability  to  the  estate  as  a 
trustee  or  executor  was  satisfied.  That  is  quite  true;  but  is 
that  the  legal  disability  contemplated  by  this  clause  ?  At  any 
rate,  it  is  urged  that  if  that  would  not  do,  the  order  of  the 
Court,  which  was  made  during  the  life  of  the  tenant  for  life 
and  remained  unsatisfied  at  her  death,  created  a  disability  by 
act  of  law. 

I  confess  I  think  this  question  of  the  effect  of  Henry's  in- 
debtedness and  of  the  order  one  of  some  difficulty.  I  agree  that 
in  order  to  arrive  at  a  true  solution  of  it  the  general  intention 
and  scheme  of  the  will  must  be  considered. 

The  best  mode  of  putting  the  case  for  the  appellants  seems  to 
me  to  be  to  treat  disability  as  meaning  disability  of  Henry  to 
take  for  his  own  personal  and  exclusive  benefit.  If  such  dis- 
ability is  occasioned  by  act  of  law  the  alternative  gift  takes 
effect.  Any  proceeding  in  a  court  of  law  in  invitum,  although 
brought  about  by  Henry's  own  act  or  default,  it  may  be  argued 
is  a  legal  disability  within  the  meaning  of  this  provision. 

But  that  would  be  reading  the  clause  as  though  it  were 
written,  "  If  Henry  is  prevented  from  taking  for  his  own  benefit 
by  the  judgment  or  order  of  any  Court,  the  property  shall  go  to 
his  wife  and  children." 

The  object  of  the  testator  does  not  seem  to  have  been  to 
prevent  Henry  from  alienating  or  charging  his  interest.  If  a 
charge  created  by  the  act  of  the  legatee  was  not  to  make  the 
alternative  limitation  take  effect,  it  is  difficult  to  suppose  that 
the  testator  intended  that  a  charge  imposed  by  a  rule  of  law  or 
by  an  order  of  the  Court  was  to  have  that  consequence.  More- 
over, if  that  was  so,  a  judgment  for  a  small  amount — ten  or  five 
pounds — and  execution  unsatisfied  at  the  time  specified,  would 
cause  the  property  to  go  over.  If  that  were  the  clear  meaning 
of  the  words,  of  course,  the  Court  must  enforce  it.;  but  if  it  is 
doubtful,  these  considerations  are  important. 

Then,  further,  in  a  case  where  the  meaning  is  dubious,  the 
consequence  of  either  construction  may  and  ought  to  be  con- 
sidered. If  this  property  has  gone  over  to  Henry's  wife  and 
children,  not  only  are  all  the  charges  made  by  him  upon  it 


2Ch. 


CHANCEEY  DIVISION 


319 


Caeew. 
Carew 

V. 

Carew. 


defeated,  but  Jessie  will  lose  half  of  the  5188/.,  which  is  her  C.A. 
share  of  Henry's  debt  to  the  estate,  and  he  will  have  had  all  1896 
that  money  beside  what  he  has  raised  upon  his  share  by  mort-  jn  re 
gages,  which,  I  understand,  he  cannot  redeem. 

If  the  limitation  in  favour  of  Henry's  wife  and  children  has 
not  taken  effect,  Jessie  will  recover  her  full  share  of  the  estate, 
and  there  will  be  something  for  the  mortgagees  of  Henry.   His  KayL.j 
wife  and  other  children  will  get  nothing. 

The  latter  of  these  two  constructions  will  occasion  less 
injustice  than  the  other. 

On  the  whole,  I  think  the  words  legal  disability  "  mean  a 
bankruptcy,  or  possibly  a  felony,  some  condition  of  the  legatee 
in  consequence  of  which  the  law  deprives  him  of  his  property  ; 
not  a  mere  charge  created  by  judgment  and  execution,  or  im- 
posed by  a  decree  of  a  Court.  Either  of  these  he  might  get  rid 
of  by  paying  the  amount,  and  in  this  respect  a  charge  imposed 
by  the  judgment  of  a  Court  is  no  more  a  disability  than  a 
charge  created  by  his  own  voluntary  act. 

For  these  reasons,  I  think  that  this  appeal  should  be  dismissed. 

Solicitors  :  Busk  d  Mellor ;  E.  Vernor  Miles  ;  Bye  dc  Eijre  ; 
E.  H.  Goddard;  Mear  dc  Fowler ;  Elgood  d  Moyle ;  Bouth, 
Stacey  d  Castle, 

H.  C.  J. 

w.  ^y.  K. 
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In  re  LAND  SECUEITIES  COMPANY. 
Ex  parte  FAEQUHAK. 

Coinxjany — Winding-up — Scheme  of  Arrangement — Prepayment  of  Calls — 

"  Discount."'' 

In  an  ordinary  commercial  document  the  word  "  discount "  means  rebate 
of  interest,  and  not  "  true  "  or  mathematical  discount : — ■ 

So  lield^  by  the  Court  of  Appeal,  in  the  case  of  a  scheme  for  arrangement 
with  the  creditors  of  a  company  in  course  of  liquidation  by  which  an 
option  was  given  to  shareholders  to  prepay  calls  "  under  discount  at  the 
rate  of  4  per  cent,  per  annum." 

The  decision  of  Yaughan  Williams  J.  reversed. 

Appeal  from  Vaughan  "Williams  J. 

In  the  course  of  tlie  liquidation  of  this  company,  and  after  a 
call  of  10^.  per  share  had  been  made  by  the  liquidator  upon  the 
shareholders,  a  scheme  of  arrangement  and  compromise  with 
the  creditors  of  the  company  was  sanctioned  by  the  Court  on 
December  18,  1894.  By  this  scheme  it  was  provided,  amongst 
other  things,  (1.)  that,  in  addition  to  the  call  already  made,  a 
call  should  be  made  upon  the  shareholders  for  the  remainder  of 
the  uncalled  capital,  namely,  25^.  per  share ;  and  (2.)  that  the 
liquidator  should  have  power,  with  the  consent  of  the  com- 
mittee of  inspection,  but  without  further  leave  of  the  Court,  to 
postpone  or  remit  any  of  the  instalments,  but  so  that  no  post- 
ponement or  remission  should  be  made  to  the  shareholders 
except  as  a  whole,  and  that  subject  to  this  power  the  calls  so 
made  should  be  payable  (in  effect)  by  quarterly  instalments, 
all  of  which,  except  the  final  one  of  IZ.,  were  of  11.  each,  spread 
over  a  period  of  rather  more  than  four  years,  from  August  2, 
1894,  to  September  30,  1898.  The  3rd  clause  of  the  scheme 
was  as  follows  :  "  That  an  option  be  given  to  every  shareholder 
to  pay  up  the  total  calls,  or  any  portion  thereof,  in  the  order  of 
due  date,  under  discount  at  the  rate  of  4  per  cent,  per  annum, 
the  instalments  being  taken  as  payable  at  the  above  dates." 

Mr.  Alfred  Farquhar  was  the  owner,  either  in  his  own  name 
or  otherwise,  of  3500  shares  of  50Z.  each  in  the  company,  and 
in  January,  1895,  his  liabiHty  for  the  calls  to  be  paid  by  such 


C.A. 

1896 

YAUGHAN 
WILLIAMS 
J 

Feb.  20. 

C.A. 

May  4. 


2  Cli. 


CHANCEKY  DIVISION. 


321 


instalments  was  251.  a  share,  and  amounted  to  87,500/. 
Hearing  that  calls  were  coming  in  somewhat  slowly,  Mr. 
Farquhar  expressed  his  readiness  to  pay  up  his  calls  in  full, 
and  the  liquidator,  having  made  his  calculations  up  to 
January  31,  1895,  Mr.  Farquhar  on  that  day  discharged  his 
liability  by  a  payment  of  over  80,000?.  to  the  liquidator,  being 
allowed  6709Z.  15s.  lOd.  for  "  discount  "  under  the  3rd  clause  of 
the  scheme  of  arrangement.  This  payment  was  made  by  Mr. 
Farquhar  on  the  assumption  that  the  figures  of  the  liquidator 
were  correct,  and  that  ordinary  mercantile  or  banking  discount 
had  been  allowed ;  but  he  afterwards  ascertained  that  true  " 
or  mathematical  discount  had  been  calculated,  and  that  accord- 
ing to  his  view  he  had  overpaid  the  liquidator  to  the  extent  of 
652L  12s.  lid.  He  then  applied  to  the  liquidator  to  refund 
that  amount,  and  the  liquidator  in  consequence  took  out  a 
summons  for  directions  as  to  the  construction  of  clause  3  of  the 
scheme  of  arrangement.  This  summons  was  adjourned  into 
Court,  and  came  on  before  Vaughan  Williams  J.,  sitting  as 
an  additional  judge  of  the  Chancery  Division,  on  February  20, 
1896. 

According  to  the  liquidator's  evidence,  Mr.  Farquhar  had 
calculated  the  discount  at  the  rate  of  41.  per  cent,  per  annum 
on  the  total  amount  of  the  instalments  as  they  became  due 
in  the  same  way  as  bankers  would  calculate  discount  on 
short  dated  bills,  arriving  at  the  sum  of  7362Z.  8s.  9d.  as 
the  total  amount  of  the  discount,  whilst  he  (the  liquidator) 
had  calculated  "true  discount,"  that  was  to  say,  had  allowed 
such  sum  as  discount  as  would  leave  an  amount  which  at 
4  per  cent,  would  produce  the  amount  of  the  instalments  of 
the  call  when  they  became  due,  and  had  thus  arrived  at  the 
sum  of  61091.  15s.  lOcZ.  ;  the  difference  between  the  two  calcu- 
lations being  652Z.  12s.  lid.  To  illustrate  this,  the  liquidator 
stated  that,  according  to  Mr.  Farquhar,  discount  at  4  per  cent, 
on  lOOZ.  due  at  the  end  of  three  years  would  be  12Z. ;  whereas, 
according  to  himself,  it  would  be  101.  14s.  3d.,  inasmuch  as 
89Z.  5s.  9d.  with  interest  at  4  per  cent,  per  annum  would  amount 
to  lOOZ.  in  three  years.  The  liquidator  also  stated  that  the 
rate  of  rebate  was  put  at  4  per  cent,  because  the  debentures 
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for  the  repayment  of  which  the  uncalled  for  capital  was  under 
the  scheme  available  bore  interest  at  an  average  of  4  per  cent., 
and  the  discount  was  allowed  because  the  interest  running 
on  the  debentures  would  to  that  extent  be  saved  by  the 
prepayment  of  the  instalments  of  unpaid  capital. 

Mr.  Farquhar,  who  was  a  banker  of  twenty-two  years' 
experience,  in  his  evidence  stated  that  it  was  not  the  practice 
of  bankers  to  calculate  what  might  be  described  as  ''mer- 
cantile discount "  only  upon  short  dated  bills,  but  that  discount 
on  a  bill  in  a  banking  or  mercantile  sense  was  simple  interest 
paid  in  advance  upon  the  note  or  bill  calculated  on  the  period 
of  time  between  the  date  on  which  the  discount  was  deducted 
and  that  at  which  the  bill  matured  ;  and  that  this  was  the 
rule  adopted  by  bankers  whatever  the  duration  of  the  bill,  and, 
further,  was  the  method  of  calculation  adopted  by  the  Inland 
Eevenue  in  arriving  at  the  discount  to  be  deducted  on  duty  paid 
in  advance  under  the  Succession  Duty  Act,  1853,  s.  40,  and 
universally  recognised  as  applicable  where  the  term  "  discount  " 
was  used  in  business  transactions. 


A.  B.  Kirby,  for  the  liquidator,  in  support  of  the  summons. 
Younger,  for  Mr.  Farquhar,  contra. 

Vaughan  Williams  J.  came  to  the  conclusion  that  "  dis- 
count"  in  clause  3  of  the  scheme  of  arrangement  was  an 
equivocal  word  which  might  mean  either  commercial  discount 
or  true  discount ;  that  prima  facie  he  ought  to  put  the  meaning 
on  it  which  was  most  favourable  to  the  creditor ;  and,  further, 
that  he  was  bound  to  assume  that  all  parties  to  the  bargain 
intended  that  the  individual  members  of  each  class  should  be 
dealt  with  on  an  equality ;  and  he  accordingly  construed  the 
word  "  discount "  in  the  scheme  to  mean  true  discount,  according 
to  the  contention  of  the  liquidator. 

C.  A.         Mr.  Farquhar  appealed,  and  the  appeal  came  on  for  hearing 
on  May  4. 

Younger,  for  the  appellant.  The  learned  judge  seems  to 
have  felt  constrained  to  decide  in  favour  of  what  the  liquidator 
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calls  "  true  discount  "  by  the  consideration  that  he  ought  to 
put  on  the  word  discount  "  the  meaning  most  favourable  for 
the  creditors  and  that  most  likely  to  place  the  shareholders  on 
an  equal  footing.  But  this  particular  clause  was  not  intro- 
duced for  the  benefit  of  the  creditors,  or  to  produce  equality 
between  the  shareholders.  It  was  inserted  in  the  interest  of 
the  liquidator,  in  order  to  induce  shareholders,  whose  means 
permitted  it,  to  make  prompt  payment  to  the  general  advantage 
of  the  liquidation.  "  True  discount  "  may  be  something  more 
scientifically  accurate  than  that  which  is  called  discount  in 
ordinary  parlance  by  commercial  men  and  the  public  generally  ; 
but  counsel  in  the  Court  below  did  not  point  to  any  instance 
in  which  "discount"  had  been  held  to  mean  true  discount. 
There  is  no  authority  in  the  reports  on  the  subject,  but  there 
is  no  doubt  that  the  usual  meaning  of  the  word  is  rebate  of 
interest.  "  In  the  commercial  world  it  is  customary  to  take 
for  the  discount  the  interest  for  the  sum  for  the  time  that 
elapses  till  it  becomes  due  "  :  Jones  on  the  Value  of  Annuities, 
1844.  If  it  had  been  intended  that  present  value  should  be 
taken  as  the  basis  of  the  calculation,  the  rate  of  4  per  cent, 
would  not  have  been  adopted.  [He  also  referred  for  the 
definition  of  discount  to  the  Century  Dictionary,  the  English 
Encyclopaedia  (1860),  the  New  American  Dictionary  (1861), 
7  Geo.  1,  c.  31,  s.  1,  and  the  Succession  Duty  Act,  1853, 
s.  40.] 

A.  B.  Kirhy,  for  the  liquidator.  "  Discount  "  has  a  meaning 
different  from  interest.  In  Wharton's  Law  Lexicon,  3rd  ed. 
tit.  Discount,  it  is  stated:  "The  usual  method  of  allowing 
discount,  by  deducting  from  the  amount  of  the  debt  the  interest 
which  it  would  produce  at  the  given  rate  during  the  given 
time,  is  inaccurate.  The  true  discount  for  any  given  sum,  for 
any  given  time,  is  such  a  sum  as  would,  if  put  out  at  interest  in 
that  time,  amount  to  the  interest  of  the  sum  to  be  discounted." 

I  admit  that  bankers  do,  under  the  name  of  discount,  charge 
a  rebate  of  interest.  In  trade  a  discount  is  a  sum  thrown  off 
at  the  moment,  and  such  discount  may  mean  an  abatement 
of  any  kind  whatever.  But  apart  from  that,  in  the  case  of 
discount  for  a  period  of  time  at  so  much  per  cent,  per  annum, 
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discount  means  true  discount,  and  should  be  calculated 
accordingly. 

When  money  due  at  the  expiration  of  a  certain  period  is 
discharged  by  the  payment  of  an  immediate  sum,  the  party 
making  it  ought  not  to  pay  the  whole  sum,  but  that  portion  of 
it  which,  put  out  at  interest,  will  amount  at  the  expiration  of 
the  period  to  the  sum  due  "  :  Jones  on  the  Value  of  Annuities. 
No  reply  was  called  for. 


LiNDLEY  L.J.  The  point  before  us  is  a  very  simple  one, 
but,  like  many  other  simple  points,  is  not  so  easy  of  solution  as 
it  is  easy  of  statement.  We  have  to  consider  a  clause  in  a 
scheme  of  arrangement  between  the  debenture-holders  and  the 
creditors  of  the  Lands  Securities  Company.  It  appears  that 
the  Land  Securities  Company  was  in  such  a  state  of  indebted-- 
ness  that  very  heavy  calls  had  to  be  made,  and  a  scheme  of 
arrangement  was  come  to,  the  important  portions  of  which  I 
will  read. 

[His  Lordship  then  stated  the  facts  of  the  case,  and  the 
contention  on  either  side,  and,  after  reading  clause  3  of  the 
scheme  of  arrangement,  continued  : — ] 

Now,  it  appears  to  me  that  this  expression  "  under  discount 
at  the  rate  of  4  per  cent."  is  open  to  some  little  ambiguity.  It 
may  mean  either  simple  rebate  of  interest  or  what  is  called  true 
discount — i.e.,  discount  based  on  present  value.  The  question 
is.  What  would  any  ordinary  business  man  understand  by  this 
scheme?  I  apprehend  that  whatever  would  be  the  meaning 
put  upon  it  by  ordinary  business  people  is  the  true  meaning  to 
be  put  upon  it.  Now,  it  strikes  me,  I  confess,  that  any  ordinary 
business  man— any  person  accustomed  to  deal  with  companies, 
or  anything  of  that  kind — would  understand  the  expression 
"  under  discount  at  4  per  cent."  in  the  ordinary  commercial 
sense — that  is  to  say,  as  meaning,  "  I  shall  pay  you  the  amount 
less  4  per  cent,  interest,"  and  his  mind  would  not  run  on  the 
present  value.  On  the  other  hand,  I  agree  that  the  mind  of  an 
actuary  of  an  insurance  company  would  run  upon  present 
value,  and  nothing  else.  I  have  no  doubt  that  an  actuary  of 
an  insurance  company  would  adopt  the  calculation  which  the 
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liquidator  has  adopted  here.    But  when  you  look  at  the  form      C.  A. 
of  this  clause  3,  and  the  rate  of  4  per  cent.,  and  when  you  bear  1896 
in  mind  that  4  per  cent,  per  annum  cannot  easily  be  made — at 
all  events,  by  investment — it  strikes  me  that  a  person  reading 
this  clause  would  be  led  off  the  consideration  of  the  present 
value,  and  would  be  led  on  to  the  ordinary  busin  iss  meaning  of  f^r^^iar. 
the  phrase.    Vaughan  "Williams  J.  seems  to  admit  that ;  but   Lj^^jl^j^  j 

then  he  says  he  thinks  that  mode  of  calculation  would  produce   

an  unfair  inequality  between  those  who  can  pay  and  avail 
themselves  of  this  option,  and  those  who  cannot.  But  it  is 
obvious  that  this  option  was  held  out  to  the  shareholders  as  an 
inducement  to  them  to  pay  earlier.  The  liquidator's  position  is 
this.  There  were  debentures  bearing  interest  on  the  average 
at  4  per  cent,  per  annum,  and  I  do  not  doubt  that  it  would  be. 
better  for  the  debenture-holders  that  this  discount  should  be 
calculated  on  the  present  value  theory  rather  than  on  the  rebate 
theory.  But  we  must  come  back  to  the  question,  "What  would 
an  ordinary  business  man  understand  by  these  words  ?  I 
cannot  think  that  the  supposed  inequality  is  a  sufficient  justifi- 
cation for  departing  from  the  meaning  which  any  such  person 
would  put  upon  them.  I  must  say  that  I  think  that  the  rebate 
principle  is  the  correct  one.  I  think  that  any  business  person 
reading  this  document,  and  coming  to  this  arrangement  upon 
these  terms,  would  so  understand  it ;  and  I  think  that  is  the 
true  construction  of  the  document,  and  the  one  which  we  ought 
to  abide  by.  I  think,  therefore,  Vaughan  Williams  J.  was 
wrong  in  this  matter,  and  that  his  first  impression  was  the  right 
one.    The  appeal  must  therefore  be  allowed. 


Lopes  L.J.  I  am  of  the  same  opinion.  The  question  is, 
what  is  the  meaning  in  clause  3  of  the  words  under  discount 
at  the  rate  of  4  per  cent,  per  annum  "  ?  The  liquidator  says  it 
is  to  be  calculated  on  the  present  value.  On  the  other  hand,  it 
is  said  by  Mr.  Farquhar,  who  is,  no  doubt,  very  much  interested 
in  the  matter,  that  it  must  be  taken  on  the  commercial  value. 
Now,  what  would  really  be  the  understanding  of  ordinary 
persons  in  business  who  came  into  contact  with  this  clause  3  ? 
In  my  judgment,  there  is  not  one  in  a  hundred  who  would 
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come  to  any  other  conclusion  except  that  the  word  discount " 
in  clause  3  really  meant  a  rebate  of  4  per  cent,  for  early 
payment.  Of  course  the  early  payment  was  the  inducement 
held  out,  and  the  shareholders  would  understand  by  this  that 
if  they  made  this  early  payment  they  would  have  a  rebate  of 
4  per  cent,  per  annum.  As  was  observed  during  the  argument, 
if  it  was  intended  to  be  calculated  on  the  present  value,  4  per 
cent,  per  annum  could  not  be  the  rate  of  the  present  value,  and 
there  would  be  an  inconsistency  in  the  very  terms  of  the  clause. 
I  am  strongly  of  opinion  that  the  proper  mode  of  construing 
these  words  is  to  attribute  to  them  the  meaning  of  a  rebate  at 
the  rate  of  4  per  cent,  per  annum,  and  I  am  unable,  therefore, 
to  agree  with  the  conclusion  at  which  Vaughan  "Williams  J, 
has  arrived. 


Kay  L.J.  This  document  embodying  the  scheme  which 
the  Court  has  approved  is  essentially  a  commercial  document ; 
and  the  question  is  what,  in  a  commercial  document  of  this 
kind,  is  the  meaning  of  "  under  discount  at  the  rate  of  4  per 
•cent,  per  annum  "  ?  The  scheme  provides  for  the  payment  of 
•25Z.  per  share  by  instalments,  which  are  to  be  paid  every  three 
months,  and  to  extend  over  four  years  altogether.  Then  it 
jorovides  that  any  shareholder  may,  if  he  likes,  pay  the  amount 
•due  on  his  shares  in  advance  ''under  discount  at  the  rate  of 
4  per  cent,  per  annum."  Now,  what  is  the  ordinary  com- 
mercial meaning  of  those  words  ?  I  entirely  agree  that,  in  a 
document  of  this  kind,  the  meaning  of  those  words  is  that,  and 
that  only,  which  an  ordinary  commercial  man  on  reading  it 
would  be  likely  to  attribute  to  them.  I  confess  I  come  to  the 
conclusion,  without  a  doubt,  that  the  ordinary  commercial 
meaning  of  these  words  is  this  :  "If  you  pay  me  that  which  is 
due  from  you  in  advance  you  shall  have  a  rebate  at  the  rate  of 
4  per  cent,  per  annum  for  that  payment  in  advance." 

The  learned  judge  says  at  the  commencement  of  his  judg- 
ment :  "  It  is  quite  true,  and  I  have  been  very  much  impressed 
with  that,  that  commercially  the  almost  invariable  use  of  the 
word  '  discount '  is  as  meaning  commercial  discount,  that  is  a 
rebate  of  interest.  .  .  .  But  I  am  bound  to  come  to  the  con- 
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elusion  that  '  discount '  is  an  equivocal  word  which  may  mean 
commercial  discount,  or  may  mean  true  discount.  The  ques- 
tion is  which  it  means  here.  ...  It  seems  to  me  that  prima 
facie  if  the  word  is  capable  of  two  meanings  I  ought  to  put  the 
meaning  upon  it  which  is  most  favourable  to  the  creditors  and 
not  that  which  is  most  favourable  to  the  shareholders.  I  only 
say  prima  facie,  because  the  popular  use  of  a  word  may  be  so 
well  known  and  so  recognised  that  notwithstanding  that  it  is 
theoretically  true  that  *  discount '  is  equivocal,  yet  I  ought  to 
construe  the  word  according  to  its  popular  meaning.  I  think 
that,  if  I  only  had  to  decide  the  matter  upon  that  basis,  I 
should  be  disposed  to  decide  that  this  was  commercial  discount, 
notwithstanding  the  general  rule  that  an  offer  of  this  sort  when 
accepted  by  the  creditors  ought  to  be  construed  in  their  favour 
in  case  of  doubt,  rather  than  in  favour  of  the  shareholders  who 
have  entered  into  the  scheme." 

I  really  cannot  follow  that.  I  cannot  understand  on  what 
possible  ground  there  should  be  any  bias  in  favour  of  the 
creditors  and  against  the  shareholders.  The  question  is,  what 
is  the  meaning  of  the  document  ?  Why  are  we,  if  there  be  a 
case  of  ambiguity,  to  lean  in  favour  of  one  side  more  than  the 
other?  I  adopt  entirely  that  which  the  learned  judge  says, 
that  the  prima  facie  meaning  of  these  words  is  a  rebate  such  as 
I  have  described.  This  is  a  document  addressed  to  commercial 
men,  and  that  is  the  commercial  meaning,  and  that  which  the 
persons  to  whom  it  is  addressed  would  prima  facie  understand 
to  be  the  meaning  of  those  words  is,  unless  there  is  something 
to  alter  it  in  the  context,  the  meaning  the  Court  ought  to 
attribute  to  them.  So  far,  therefore,  I  venture  to  agree  with 
the  judgment  of  the  learned  judge ;  but  then  he  goes  on  and 
gives  his  reason ;  and,  as  I  understand  it,  the  convincing  reason 
with  the  learned  judge  was  that  it  was  the  obvious  intention 
that  each  shareholder  should  pay  the  present  value  of  his  call, 
and  that  if  he  was  made  to  pay  anything  else,  there  would  be 
an  inequality  between  the  shareholders  who  can  pay  in  advance 
and  those  who  cannot  pay  in  advance.  I  understand  that,  and 
I  should  see  the  force  of  it  if  this  document  did  provide  for  the 
present  value  on  either  construction.    But  it  does  not.  It 
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C.A.      provides  for  the  payment  in  advance  "under  discount  at  the 
1896      rate  of  4  per  cent,  per  annum."    This  v^as  in  the  year  1894,  and 
jn  re      4  per  cent,  was  not  the  value  of  money  at  that  time.  Therefore 
SECTnuTiEs         scheme  did  not  contemplate  paying  the  present  value  at 
Company,   that  time  of  the  calls  which  the  shareholders  had  to  pay ;  and 
Farothar.  there  goes  at  once  the  main  reason  upon  which  this  judgment 
kITiTj  learned  judge  seems  to  have  been  founded.    I  therefore, 

  with  great  deference,  dissent  entirely  from  his  decision.    I  do 

not  think  this  is  a  case  in  which  the  construction  ought  to  have 
any  bias  either  in  favour  of  the  creditors  or  in  favour  of  the 
shareholders.  The  question  is,  what  is  the  real  meaning  of 
these  words  addressed  to  commercial  men  ?  I  think  the  real 
meaning  is  that  which  I  have  indicated — a  rebate  of  interest ; 
and  I  think  the  other  reason  which  the  learned  judge  gives, 
when  it  is  examined,  does  not  exist  at  all,  and  an  attempt  to 
support  the  judgment  on  that  ground  would  be,  in  my  opinion, 
an  utter  fallacy.  I  think,  therefore,  that  this  decision  must  be 
reversed,  and  the  appeal  be  allowed. 

Solicitors  :  Bose  d  Johnson;  Ashurst,  Morris ,  Crisp  d-  Co, 

W.  W.  K. 


C.A.  In  re   STUAKT  and  OLIVANT  and  SEADON'S 

1896  CONTEACT. 

May  4,  5.  Vendor  and  Purchaser — Document  of  Title  missing — Expense  of  SearcJmig 
for  Documents  not  in  Vendor'' s  Possession — Conveyancing  and  Law  of 
Properttj  Act,  1881  (44  &  45  Vict.  c.  41),  s.  3,  sub-s.  6. 

Unless  the  contract  for  sale  contains  provisions  inconsistent  with  s.  3, 
sub-s.  6,  of  the  Conveyancing  Act  of  1881,  the  expense  of  searching  for  all 
documents  not  in  the  vendor's  possession  and  required  by  the  purchaser  for 
the  purpose  of  verifying  the  abstract,  not  excepting  even  the  deed  (e.g.,  an 
underlease),  which  is  the  root  of  the  vendor's  title,  must  be  borne  by  the 
purchaser. 

The  decision  of  Stirling  J.  afl&rmed. 

Appeal  from  StirHng  J. 

On  November  22,  1895,  Charles  Seadon  agreed  to  purchase 
a  leasehold  messuage,  No.  183,  Grove  Eoad,  Bethnal  Green, 
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for  the  sum  of  195/.  from  William  Campbell  Stuart  and  G.  D.  C.A. 
Starkey  Oliyant  (who  were  selling  as  the  executors  of  a  deceased  1896 
mortgagee).    The  contract  was  entered  into  under  particulars  j^^g 
and  conditions  of  sale  which  had  been  prepared  for  the  purpose  q^J-^^^J'^^j) 
of  selHng  No.  183,  Grove  Koad  and  another  house  in  lots,  and  Seadon's 

C'ONTEACT. 

No.  183  was  to  have  formed  Lot  1.    Of  these  conditions   

clause  5  was  as  follows  : — 

The  title  to  the  several  lots  shall  commence  with  the  leases 
under  which  the  same  are  respectively  held  for  the  terms  men- 
tioned in  the  particulars.  No  objection  shall  be  taken  on  the 
ground  that  the  two  leases  mentioned  in  the  particulars  are 
underleases,  or  on  the  ground  that  other  properties  are  comprised 
in  the  original  leases  out  of  which  the  several  terms  mentioned 
in  the  particulars  were  granted." 

The  vendors  duly  delivered  their  abstract  of  title,  and  it 
commenced  with  an  indenture  of  underlease  dated  October  13, 
1865,  which  was  an  underlease  of  the  messuage  No.  183,  Grove 
iioad,  together  with  two  other  properties,  and  was  the  root  of 
the  vendors'  title. 

The  purchaser  then  made  the  following  amongst  other  re- 
quisitions :  ^'  In  whose  possession  is  the  underlease  of  the  13th 
of  October,  1865,  and  where  can  it  be  inspected  ?  Have  the 
vendors  an  attested  or  other  copy  thereof  ?  If  so,  it  should  be 
handed  over  on  completion."  The  vendors  had  not  got  this 
underlease,  but  only  an  attested  copy  of  it,  with  the  benefit  of 
a  covenant  for  the  production  of  the  original,  and  they  answered 
the  requisition  as  follows  :  "  An  attested  copy  will  be  produced 
on  completion." 

The  purchaser  replied,  ''The  information  asked  for  in  the 
first  part  of  this  requisition  should  be  ascertained  and  furnished 
to  the  purchaser."  Correspondence  and  negotiation  then  ensued 
between  the  parties.  The  vendors  stated  that  the  underlease, 
which  comprised  other  property,  was  not  in  their  possession, 
and  that  they  did  not  know  in  whose  possession  it  was  ;  that 
they  were  prepared  to  make  further  search  for  the  purpose  of  . 
ascertaining  in  whose  possession  it  was,  but  that  the  case  fell 
within  s.  3,  sub-s.  6,  of  the  Conveyancing  Act,  1881,  and  that 
the  expense  of  such  search  must  be  borne  by  the  purchaser. 
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C.  A.      The  purchaser  maintained  that  there  was  nothing  in  the  parti- 
1896       culars  or  conditions  to  shew  that  the  underlease  was  not  in  the 
j-e      vendor's  possession,  or  that  there  was  any  difficulty  in  obtaining 
Olivaot^and  i^^P^c^io^  of  it,  and  that  the  vendors  were  not  relieved  from  the 

Seadon's    obligation  of  furnishing  the  required  information  at  their  own 
Contract.  ^  . 

  expense.    And  ultimately  the  purchaser  took  out  the  present 

summons  against  the  vendors  under  the  Vendor  and  Purchaser 
Act,  1874,  asking  for  a  declaration  that  a  good  title  had  not 
been  shewn  to  the  property  which  was  the  subject  of  the  con- 
tract, in  accordance  with  the  conditions  of  sale,  by  reason  of  the 
respondents'  refusal  to  furnish  the  purchaser,  save  at  his  own 
expense,  with  any  information  as  to  the  whereabouts  of  the 
underlease,  which  was  the  root  of  title  to  the  property  under  the 
conditions  of  sale. 

The  summons  came  on  before  Stirling  J.,  and  his  Lordship 
on  March  10  decided  that  the  purchaser  was  not  entitled  to  the 
declaration  which  he  asked. 

The  purchaser  appealed. 


Swinfen  Eady,  Q.C.,  and  Stewart-Smith,  for  the  appellant. 
If  the  contention  of  the  vendors  is  well  founded,  all  that  a 
vendor  has  to  do  is  to  produce  a  good  paper  title.  Here  the 
vendors  have  delivered  an  abstract  shewing  that  their  title 
commences  with  a  particular  deed ;  but  when  asked  to  tell  the 
purchaser  where  this  deed  is,  so  that  he  can  inspect  it,  they  say 
that  they  have  not  got  the  deed  in  their  possession  and  do  not 
know  where  it  is,  but  that  they  will  try  to  find  out  at  the 
purchaser's  expense ;  and  they  say  this  notwithstanding  that 
they  have  a  covenant  for  production,  and  that  they  have  neither 
protected  themselves  by  special  condition,  nor  have  given  the 
purchaser  any  indication  that  they  have  not  got  their  own 
root  of  title  in  their  possession,  or  that  there  was  any  difficulty 
as  to  inspecting  it.  Under  the  law  prior  to  the  Act  of  1881  this 
contention  would  be  untenable ;  but  it  is  said  that  sub-s.  6  of 
s.  3  of  that  Act  enables  them  to  throw  upon  the  purchasers  the 
expense  of  finding  out  where  their  own  root  of  title  is.  That 
sub-section,  however,  only  throws  upon  purchasers  the  expense 
pf  producing  deeds,  and  not  the  expense  of  finding  out  where 
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they  are:  hi  re  Johnson  and  Tustin  (1);  In  re  Moody  and  C.A. 
Yates'  Contract  (2) ;  In  re  Willett  and  Argenti  (3) ;  Beeve  v.  1896 
Berridge.  (4)    The  old  law  is  not  altered  to  the  extent  that  a 
vendor  is  no  longer  bound  to  know  where  his  title-deeds  are.  ^^uart  and 

o  Olivant  and 

Here  we  might  be  put  to  great  expense  without  perhaps  getting  ^Seadon's 
what  we  want.  ^ — 

Sect.  3,  sub-s.  6  (5),  as  to  expenses  on  the  sale  of  a  property, 
is  divisible  into  two  branches.  The  first  deals  with  the  expenses 
of  the  production  and  inspection  of  all  Acts  of  Parliament, 
inclosure  awards,"  and  other  things  mentioned  therein,  com- 
prising deeds,  and  other  documents  not  in  the  vendor's 
possession."  The  second  deals  with  the  expenses  of  searching 
for,"  &c.,  certain  other  things  not  included  in  the  first  branch, 
namely,  ''certificates,  declarations,  evidences,  and  information 
not  in  the  vendor's  possession."  The  only  way  of  throwing 
this  expense  upon  the  purchaser  is  by  treating  it  as  the  expense 
of  obtaining  ''information";  but  the  word  "information"  in 
the  latter  branch  must  be  treated  as  referring  to  things  ejusdem 
generis,  and  cannot  be  taken  as  referring  to  the  "  deeds  "  and 
other  things  enumerated  in  the  former  branch.  And  accordingly 
the  expense  of  searching  for  deeds  is  not  thrown  upon  the 
purchaser.  [They  also  referred  to  Sugden's  Vendors  and  Pur- 
chasers, 14th  ed.  p.  429  ;  Dart's  Vendors  and  Purchasers,  6th  ed. 
p.  471 ;  Wolstenholme  on  the  Conveyancing  and  Settled  Land 
Acts,  7th  ed.  p.  22.] 

(1)  28  Ch.  D.  84 ;  30  Ch.  J).  42.  and  the  expenses  of  searching  for,  pro- 

(2)  30  Ch.  D.  344.  curing,  making,  verifying,  and  produc- 

(3)  W.  N.  (1889)  66.  ing  all  certificates,  declarations,  evi- 

(4)  20  Q.  B.  D.  523.  dences,  and  information  not  in  the 

(5)  Sect.  3,  sub-s.  6,  of  the  Con-  vendor's  possession,  and  all  attested, 
veyancing  and  Law  of  Property  Act,  stamped,  office,  or  other  copies  or 
1881,  provides  as  follows  : —  abstracts  of,  or  extracts  from,  any  Acts 

"  On  a  sale  of  any  property,  the  ex-  of  Parliament  or  other  documents 

penses  of  the  production  and  inspection  aforesaid,  not  in  the  vendor's  posses- 

of  all  Acts  of  Parliament,  inclosure  sion,  if  any  siich  production,  inspection, 

awards,  records,  proceedings  of  courts,  journey,  search,  procuring,  making,  or 

court  rolls,  deeds,  wills,  probates,  letters  verifying  is  required  by  a  purchaser, 

of  administration,  and  other  docu-  either  for  verification  of  the  abstract, 

ments,  not  in  the  vendor's  possession,  or  for  any  other  purpose,  shall  be  borne 

and  the  expenses  of  all  journeys  inci-  by  the  purchaser  who  requires  the 

dental  to  such  production  or  inspection,  same." 
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C.  A.         Elgood,  for  the  respondents,  was  not  called  on. 
1896 

7^         LiNDLEY  L.J.    The  object  of  sub-s.  6  of  s.  3  of  the  Con- 

Stuart  AND  veyancing  and  Law  of  Property  Act,  1881,  was  to  check  an 
Olivantand   ."^  .  .  . 

Seadon's    abuse  which  was  well  known  to  exist  m  many  cases.  Whether 

Contract.       (Joing  that  the  Legislature  has  gone  a  little  too  far,  and  has 

imposed  onerous  terms  on  the  purchaser,  is  another  matter.  I 

think  it  has.    But  what  we  have  to  do  now  is  to  construe 

this  section,  and  to  apply  it  fairly  and  properly  to  the  case 

before  us. 

The  case  is  this.  The  vendors  had  a  house  in  Bethnal  Green 
which  they  put  up  for  sale.  Their  title  commenced,  according 
to  the  abstract,  with  a  certain  underlease  dated  October  13, 
1865,  and  it  appears  that  they  had  not  got  that  underlease  in 
their  possession.  It  included  other  property,  and  what  they 
had  got  themselves  was  an  attested  copy  of  it,  and  a  right  to 
have  its  production  under  a  covenant  to  the  benefit  of  which 
they  were  entitled.  Something  of  that  kind  is  shadowed  forth 
in  the  5th  clause  of  the  conditions  of  sale.  [His  Lordship  then 
read  that  clause,  and  continued  : — ] 

There  is  nothing  there  to  shew  to  an  intending  purchaser 
that  the  vendor  had  not  got  the  underlease  with  which  he 
proposed  to  start  the  abstract,  and  nothing  to  shew  to  the 
purchaser  that  there  was  any  difficulty  about  seeing  it  or 
getting  it. 

The  question  is  whether  the  expense  of  ascertaining  where 
the  original  underlease  is  should  fall  on  the  vendors  or  the 
purchaser.  The  contract  says  nothing  about  it,  and  we  have 
to  consider  sub-s.  6  of  s.  3  of  the  Conveyancing  and  Law  of 
Property  Act,  1881.  [His  Lordship  then  read  that  sub-section, 
and  resumed  : — ] 

What  strikes  me  on  reading  this  sub-section  is  that  it  deals 
only  with  expenses.  It  does  not  deal  with  the  duty  of  making 
out  titles,  or  relieve  vendors  from  the  duty  of  making  out  good 
titles.  And  accordingly  it  was  held  in  In  re  Johnson  and 
Tustin  (1)  that  a  vendor  was  bound  at  his  own  expense  to 
supply  a  complete  and  proper  abstract,  and  must  pay  the  costs 

(1)  28  Ch.  D.  84;  30  Ch.  D.  42. 
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of  it ;  and  it  was  also  held  in  In  re  Moody  and  Yates'  Contract  (1)      C.  A. 

that  on  a  sale  of  leaseholds  a  vendor  must  bear  the  costs  of  a  1896 

surveyor's  report  which  had  to  be  given  for  the  satisfaction  of 

the  ground  landlord.   But  here  we  have  nothing  of  that  kind  to  qli^t'and 

deal  with.    We  have  to  deal  with  that  to  which  the  section  is  Seadon's 

Contract. 

addressed,  namely,  the  mere  question  of  expenses.    I  cannot   

get  over  the  language  of  this  section.    It  appears  to  me  to  have   

thrown  the  expenses  on  the  purchaser,  in  a  case  like  this,  in 
language  too  plain  to  escape  from. 

It  was  suggested  by  Mr.  Swinfen  Eady  and  Mr.  Stewart- 
Smith,  in  their  very  ingenious  argument,  that  the  clause  wiiich 
begins,  The  expenses  of  [searching  for,  procuring,  making, 
verifying,  and  producing  all  certificates,  declarations,  evidences, 
and  information  not  in  the  vendor's  possession,"  cannot  refer 
to  such  things  as  Acts  of  Parliament,  inclosure  awards,  records, 
proceedings  of  courts,  court  rolls  and  deeds,  and  so  on,  men- 
tioned in  the  first  clause  of  the  sub-section.  I  cannot  go  that 
length.  It  appears  to  me  that  the  effect  of  so  reading  the  sub- 
section would  be  to  cut  down  the  language  to  an  extent  w^e  are 
not  justified  in  doing  upon  any  principle  of  construction.  I 
think  the  case  is  a  hard  one  ;  but  I  cannot  help  that.  I  think 
Stirling  J.  has  taken  the  only  view  possible,  and  that  the  appeal 
must  be  dismissed. 

Lopes  L.J.  I  am  of  the  same  opinion.  I  must  say,  if  I 
could  have  fomid  it  possible,  I  should  have  liked  to  relieve  the 
purchaser  from  the  expense  sought  to  be  cast  on  him ;  but  I  do 
not  see  my  way  to  do  so.  It  is  to  be  observed  that  this  sub- 
section has  nothing  to  do  with  production.  The  vendor  is  not 
relieved  from  production  in  any  respect.  The  sub-section  only 
deals  with  expense.  I  suppose  the  object  of  this  section  must 
have  been  to  relieve  the  vendor  from  vexatious  requisitions, 
and  it  has  probably  gone  a  little  further  than  was  requisite. 
On  that  account  it  may  possibly  lead  to  mischief ;  for  it  seems 
to  me  that  a  vendor,  in  a  case  like  this,  could  easily  protect 
himself  from  all  expense.  He  has  only  to  sell  on  an  open 
contract,  and  in  that  way  cast  upon  the  purchaser  expenses 

(i)  30  Ch.  D.  344. 
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C.A.      which  it  is  certainly  unjust  that  he  should  bear.  However, 
1896       there  is  the  Act  of  Parliament,  and  we  must  follow  it.  When 
Zn  re      Carefully  read,  it  appears  to  me  to  cover  a  case  like  this  ;  and  I 
Olivan/and  ^^^^         ^        S^^^  effect  to  the  ingenious  argument 

Seadon's    which  has  been  addressed  to  us,  by  which  it  was  said  that  the 

CONTKACT.  ,  , 

 effect  sought  to  be  put  on  it  might  be  avoided.    In  my  opinion, 

 '  '    Stirling  J.  has  taken  the  right  view,  and  the  appeal  must  be 

dismissed  with  costs. 


Kay  L.J.  The  question  is  whether  the  vendors  have  a  right 
to  insist  that  the  purchaser  should  pay  the  expense  of  obtaining 
information  where  the  underlease  is.  Before  the  Conveyancing 
Act  of  1881  there  would  have  been  no  question.  It  clearly 
would  have  been  the  duty  of  the  vendors  to  obtain  the  informa- 
tion at  their  own  expense,  because  it  was  information  necessary 
to  enable  the  purchaser  to  verify  the  abstract  of  title ;  and  it 
would  have  been  the  vendor's  duty  to  give  the  purchaser  every 
facility  for  doing  that.  No  doubt  it  happened  very  often, 
before  this  Act  was  passed,  that  all  manner  of  useless  and 
minute  requisitions  were  made  which  put  vendors  to  consider- 
able expense,  and  this  Act  of  Parliament  was  passed  for  the 
purpose  of  checking  that,  and  throwing  the  expense  of  obtaining 
information  (amongst  other  things)  upon  the  purchaser.  I  con- 
fess that  this  case  seems  to  me  an  uncommonly  hard  one.  The 
purchaser's  contention  is  that  the  underlease  is  the  very  root  of 
the  title  which  has  been  abstracted  and  furnished  to  him,  and 
that  for  anything  he  knows  it  may  be  in  the  possession  of  a 
mortgagee.  He  does  not  ask  for  production  ;  but  he  wants  to 
know  where  it  is.  The  vendors  say  that  they  do  not  know,  but 
that  if  they  find  out  for  him  he  must  pay  the  expense.  I  think 
that  is  very  hard  ;  but,  having  regard  to  the  Act,  I  do  not  see 
any  possibility  of  escape  for  the  purchaser.  [His  Lordship 
then  stated  the  sub-section,  and  continued  : — ] 

The  word  "  information  "  is  as  large  as  can  be.  An  attempt 
is  made  to  limit  the  meaning  of  it  by  the  words  associated  with 
it ;  and  it  is  argued  that  the  words  the  expenses  of  searching 
for  all  certificates,  declarations,  evidences,  and  information  not 
in  the  vendor's  possession  "  shew  that  the  general  meaning  of 
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Kay  L.J. 


the  word  "information"  is  limited  to  something  Hke  certi-  C.A. 
ficates,  declarations,  and  evidences.    But  it  is  obvious  that  it  1896 
cannot  be  so.    Take  the  case  of  the  certificate  of  a  birth,  death, 
or  marriage,  which  is  a  chain  in  the  title;  the  certificate  is  olf^an/and 
not  information.    It  is  the  evidence  of  that  fact.    So,  too,  a  de-  Seadon's 

CONTKACT. 

claration,  by  which,  I  suppose,  is  meant  a  statutory  declaration 
of  some  fact  also  in  the  chain  of  title  stated  in  the  abstract. 
That  declaration  is  not  information.  The  next  word,  "  evi- 
dences," again,  is  not  information;  and  the  language  is  not 
all  certificates,  declarations,  evidences,  or  other  information." 
Nor,  indeed,  is  it  certificates,  declarations,  evidences,  or  in- 
formation." It  is  "  certificates,  declarations,  evidences,  a7id 
information."  Information  there  means  something  different 
essentially  from  certificates,  declarations,  or  evidences.  There- 
fore, in  reading  the  sub-section  for  the  present  purpose,  those 
words  must  be  left  out,  because  the  association  of  them  does 
not  limit  the  meaning  of  the  word  ''information,"  and  it  will 
then  read  :  ''  the  expenses  of  searching  for,  procuring,  making, 
verifying,  and  producing  all  information  not  in  the  vendor's 
possession  shall  be  paid  by  the  purchaser."  I  am  very  sorry 
to  have  so  to  hold,  and  I  would  escape  the  words  if  I  could, 
because  I  think  they  produce  hardship.  It  looks  to  me  as  if  a 
vendor  might  not  have  any  one  of  his  title-deeds  in  his  posses- 
sion; he  need  not  disclose  that  fact;  he  need  not  make  any 
condition  in  the  agreement  throwing  the  expense  of  ascertaining 
where  they  are  upon  the  purchaser ;  but  when  the  purchaser  asks 
him  where  they  are  he  may  safely  answer,  "  I  do  not  know,  and 
if  you  want  to  know  I  will  find  out  at  your  expense."  I  confess 
I  think  if  the  Legislature  had  carefully  considered  what  they 
were  doing,  they  would  not  have  made  the  section  quite  so 
wide.  However,  there  it  is,  and  we  have  only  to  construe  it ; 
and  I  cannot  construe  it  to  make  it  not  apply  to  this  particular 
case  before  us.    I  think  the  appeal  must  be  dismissed. 


Solicitors  :  J,  H.  Smith;  Layto7i,  Sons  d  Lendon, 

W.  W.  K. 
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C.A.  In  re  WATKINS. 

1896 

Lunacy — Person  "  lawfully  detained  " — English  Person  lawfully  detained  abroad 
May  18,  19.  —Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  s.  116,  suh-s.  1,  cl.  (c). 

The  expression  "  lawfully  detained  as  a  lunatic  though  not  so  found  by 
inquisition,"  as  used  in  s.  116,  sub-s.  1,  cl.  (c),  of  the  Lunacy  Act,  1890, 
means  "  lawfully  detained  "  under  the  provisions  of  that  Act,  i.e.,  within 
the  jurisdiction ;  and  does  not  apply  to  an  Englishman  detained  in  a 
foreign  country  in  accordance  with  the  laws  of  that  country. 

Miss  F.  L.  Watkins,  a  young  lady  of  unsound  mind,  though 
not  found  lunatic  by  inquisition,  was  detained  as  a  lunatic  in 
Belgium  in  accordance  with  the  laws  of  that  country. 

This  was  an  application  by  her  father  that  he,  or  some  other 
proper  person,  might  be  appointed '  receiver  of  her  estate  and 
effects,  and  that  direction  might  be  given  for  bringing  her 
within  the  jurisdiction,  and  as  to  her  future  residence,  and  that 
the  person  so  to  be  appointed  might  be  authorized  to  receive 
and  give  a  discharge  for  all  rents  and  income  of  any  property 
belonging  to  her.  Upon  the  hearing  of  the  application  before 
the  master  he  was  of  opinion  that  "  unlawfully  detained " 
meant  detained  under  the  powers  of  the  Acts  of  Parliament 
of  this  country  (1)  relating  to  lunacy ;  and,  as  the  application 
was  a  novel  one  and  there  was  no  precedent  for  the  order 
applied  for,  the  matter  was  now  brought  before  the  Court. 

Ingle  Joyce ,  for  the  applicant.  The  laws  of  Belgium  have 
been  complied  with  in  regard  to  the  detention  in  Brussels  of 
this  young  lady  as  a  lunatic,  and  the  only  question  is  whether 
under  such  circumstances  she  is  a  person  "  lawfully  detained  " 
as  a  lunatic  though  not  so  found  by  inquisition,  within  the 
meaning  of  s.  116,  sub-s.  1,  cl.  (c)  of  the  Lunacy  Act,  1890.  I 
submit  that  she  is  "lawfully  detained,"  and  that  the  Court  has 
jurisdiction  to  make  the  order. 

Cur,  adv.  vult. 

(1)  The  Act  of  1890  does  not  extend  to  Scotland  or  Ireland  save  as  expressly 
provided :  see  s.  2. 
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May  19.  Lindley  L.J.  In  this  case  the  question  is  C.A. 
whether  we  can  make  an  order  appointing  the  father  of  a  1896 
young  lady,  who  is  a  lunatic  and  detained  in  Belgium  by  the  in  re 
law  of  that  country,  to  receive  the  income  of  her  property.  ^'^^ 
The  question  turns  upon  the  construction  of  s.  116,  sub-s.  1, 
clause  (c)  of  the  Lunacy  Act,  1890.     That  section  says : 

(1.)  The  powers  and  provisions  of  this  part  of  this  Act  relat- 
ing to  management  and  administration  apply  " — among  others, 
to — "  (c)  every  person  lawfully  detained  as  a  lunatic  though  not 
so  found  by  inquisition."  It  is  said  that  this  young  lady  is 
lawfully  detained  as  a  lunatic  although  she  is  not  so  found  by 
inquisition.  That  is  true  enough,  and  in  one  sense  she  is  law- 
fully detained — that  is  to  say,  she  is  lawfully  detained  in  Belgium 
as  a  lunatic,  and  the  law  of  Belgium  has  been  complied  wdth. 
But  a  difficulty  is  suggested  by  the  masters  and  officers  of  the 
Lunacy  Department,  which  is  this,  that,  not  only  is  there  no 
precedent  for  making  the  order  under  this  section,  but  that, 
upon  the  true  construction  of  the  Act  of  Parliament,  the 
expression  "  lawfully  detained  as  a  lunatic  "  means  lawfully 
detained  as  a  lunatic  under  the  powers  of  this  Act  of  Parlia- 
ment. I  have  taken  the  opportunity  afforded  me  by  the 
adjournment  of  looking  through  the  whole  of  the  Act,  which 
is  a  long  one,  and  I  have  come  to  the  conclusion  that  the 
view  taken  by  the  masters  and  officers  is  right,  and  that  by 
the  expression  "  lawfully  detained  as  a  lunatic "  is  really 
meant  lawfully  detained  under  the  provisions  of  the  Acts  of 
Parliament  of  this  country,  and  not  by  the  law  of  some  other 
country. 

Now  the  law  as  to  detention  is  to  be  found  in  Part  I.  of  the 
Act  of  1890 ;  and  it  is  impossible,  I  think,  to  read  through  that 
part  of  the  Act,  and  especially  ss.  4  and  9,  and  those  which 
relate  to  urgency  orders  and  summary  reception  orders  and 
reception  orders  by  two  commissioners,  without  seeing  that,  in 
that  part,  "  lawfully  detained  "  means  lawfully  detained  under 
the  powers  conferred  by  the  Act  of  Parliament.  Again,  when 
you  look  at  ss.  72,  75,  and  76,  relating  to  the  discharge  of  lunatics, 
where  the  same  expression  is  used,  the  same  remark  applies. 
Then  there  are,  in  addition  to  that.  Parts  VI.  and  VII.,  which 
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C.A.      relate  to  the  visitation  of  lunatics  ;  Part  VIII.,  which  relates  to 
1896       licensed  houses  and  hospitals ;  Part  IX.,  which  relates  to 
In  re      asylums  ;  s.  315,  which  refers  to  unlawful  detention  ;  and  s.  331, 
w ATKINS,    ^j^ich  relates  to  actions  for  unlawful  detention.    The  expression 
Lmdi^L.j.   '^a^fuiiy  detained"  there  can  only  mean  lawfully  detained 
under  the  provisions  of  this  Act  of  Parliament.    Therefore,  it 
appears  to  me,  on  the  true  construction  of  the  whole  Act,  we 
are  bound  to  come  to  the  conclusion  that  we  have  no  jurisdiction 
to  make  this  order  at  this  time. 

There  are  two  methods  of  getting  out  of  the  difficulty :  one 
is  to  have  this  young  lady  found  lunatic  by  inquisition,  which 
can  be  done  ;  and  the  other  is  to  bring  her  over  here,  where  she 
will  be  lawfully  detained  under  this  Act.  While  she  is  abroad 
we  cannot  do  it.  We  therefore  will  make  no  order ;  but,  if  she 
can  be  brought  over  here,  the  present  application  may  stand 
over,  and  all  the  evidence  which  has  been  used  may  be  used 
again. 


Lopes  L.J.  After  considering  the  different  provisions  of 
this  Act,  and  having  had  an  opportunity  of  talking  it  over  with 
my  brothers,  I  have  come  to  the  same  conclusion  as  that  which 
has  just  been  expressed  by  the  Lord  Justice  Lindley. 

I  am  of  opinion  that  "  lawfully  detained,"  as  used  in 
clause  (c),  sub-s.  1  of  s.  116,  is  lawfully  detained  under  the  pro- 
visions of  this  Act — that  is,  lawfully  detained  within  the  juris- 
diction. The  lunatic  in  this  case  is  lawfully  detained  in 
Belgium ;  and,  therefore,  the  case  does  not  come  within  the 
meaning  of  this  clause  (c).  There  may  be  a  certain  amount  of 
inconvenience  about  that;  but  I  am  reconciled  to  the  view 
which  has  been  expressed,  and  which  I  believe  to  be  the  right 
one,  by  the  fact  that  there  are  modes  of  overcoming  the  diffi- 
culty caused  by  that  construction.  There  are  two  modes  :  one 
by  bringing  the  lunatic  within  the  jurisdiction,  and  the  other  by 
proceeding  by  inquiry  and  obtaining  a  finding  upon  an  inquisi- 
tion. I  am  unable  to  resist  what  I  believe  to  be  the  true  con- 
struction of  the  Act,  namely,  that  "  lawfully  detained  "  means 
lawfully  detained  under  the  powers  of  this  Act — that  is, 
within  the  jurisdiction. 
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KiGBY  L.J.    I  am  of  the  same  opinion,  and  for  the  same  C.A. 

reasons.    I  do  not  arrive  at  this  conclusion  without  some  regret ;  1896 

but*we  ought  not  to  overstep  our  jurisdiction  because  we  think  in  re 

that  in  this  case,  and  perhaps  in  similar  cases  generally,  it  might  atkins. 
be^advantageous  so  to  do. 


Solicitors  :  Ingle,  Holmes  d  Sons. 


W.  W.  K. 
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[1896    J.  944.] 

Company — Borroiuing  Powers — Uncalled  Capital — Cliarrjing  uncalled  Capital 
—  Sufficient  Authority  —  Articles  of  Association — Alteration  hy  Special 
Resolution. 

The  articles  of  association  authorized  the  company  to  borrow  upon 
mortgage  of  its  freehold  and  leasehold  hereditaments,  works,  and  "  other 
property  and  effects  "  for  the  time  being  of  the  company,  or  upon  bonds 
or  debenture  notes  of  the  company,  or  "  in  such  other  manner  as  the  com- 
pany may  determine."  The  memorandum  of  association  contained  no 
reference  to  any  borrowing : — 

Held,  that  tlie  company  could  under  its  articles  mortgage  its  uncalled 
capital ;  and  tnat,  had  it  been  necessary  so  to  do,  the  company  could  by 
special  resolution  have  extended  its  articles  so  as  to  confer  upon  itself  the 
power  to  charge  its  uncalled  capital. 

Newton  Y.  Anglo- Australian  Investment,  Finance,  and  Land  Co.  ([1895] 
A.  C.  244)  discussed  and  followed. 

Motion. 

This  was  an  application  by  two  shareholders  for  an  interim 
injunction  to  restrain  the  company  from  pledging  or  attempting 
to  pledge  its  uncalled  capital,  or  from  passing  any  resolution 
authorizing  them  so  to  do. 

The  company  was  incorporated,  under  the  Companies  Act, 
1862,  in  August,  1866,  with  the  object  among  other  things  of 
carrying  on  the  Rainford  Colliery.  The  capital  of  the  company 
was  100,000Z.,  divided  into  ICQ  shares  of  lOOOZ.  each  :  85  shares 
had  been  issued,  60  being  fully  paid  up  :  of  the  remaining 
25  shares  850Z.  per  share  had  been  called  up,  leaving  a  balance 
of  uncalled  capital  of  3750Z. 

The  memorandum  of  association  contained  no  reference  to 
borrowing,  but  by  its  articles  of  association  (art.  56)  the  com- 
pany was  empowered  at  an  extraordinary  general  meeting,  by  a 
resolution  to  be  passed  by  a  majority  of  at  least  two-thirds  in 
number  of  votes  and  value  of  shares,  and  confirmed  at  a  subse- 
quent meeting  by  a  similar  majority,  To  borrow,  from  time 
to  time,  at  interest  upon  mortgage  of  the  freehold,  copyhold, 
and  leasehold  hereditaments,  machinery,  works,  and  other  pro- 
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perty  and  effects  for  the  time  being  of  the  company,  or  any  of  CHITTY  j. 
them,  or  any  part  thereof  respectively,  or  upon  bonds  or  1896 
debenture  notes  of  the  company,  or  in  such  other  manner  as 
the  company  may  determine,  such  sum  or  sums  of  money  at 
such  rate  or  respective  rates  of  interest,  and  repayable  at  such 
time  or  respective  times,  and  upon  and  subject  to  such  terms 
and  conditions  as  the  company  shall  from  time  to  time  think 
proper." 

The  company  now  proposed  to  pass  a  special  resolution  to 
enable  it  to  mortgage  all  or  any  part  of  its  uncalled  capital. 


Jackson 

V. 

Eainfokd 

Coal 
Company. 


Macnaghten,  for  the  plaintiffs.  What  the  company  proposes 
to  do  is  ultra  vires  and  outside  the  scope  of  its  memorandum 
and  articles  of  association.  The  memorandum  makes  no 
reference  to  borrowing,  and  then  art.  56  defines  and  limits  the 
power. 

[Chitty  J.  referred  to  Harrison  v.  Mexican  By.  Co.  (1)] 
The  words  in  art.  56,  other  property  and  effects,"  will  not 
include  uncalled  capital,  and  the  words  in  such  other  manner 
as  the  company  may  determine  "  carry  the  power  no  further: 
they  only  refer  to  the  preceding  words,  bonds  or  debenture 
notes,  and  point  to  the  manner  of  borrowing  rather  than  to  the 
property  to  be  included  in  the  charge.  In  Stanley's  Case  (2) 
the  words  were,  on  the  security  of  "  the  funds  or  property  "  of 
the  company,  and  they  were  held  insufficient  to  authorize  a 
charge  on  uncalled  capital ;  and  in  In  re  SanJcey  Brook  Coal 
Co.  (3)  power  to  pledge  the  "  works,  hereditaments,  plant,  pro- 
perty and  effects  "  of  the  company  were  held  insufficient.  In 
Li  re  Phoenix  Bessemer  Steel  Co.  (4)  it  is  expressly  stated  that  the 
words  upon  mortgage  or  charge  of  any  property  of  the  com- 
pany "  would  not  of  themselves  authorize  a  mortgage  of  future 
calls.  These  authorities  are  all  discussed  in  Newton  v.  Anglo- 
Australia7i  Investment,  Fiiiance,  ajid  Land  Co.  (5)  The  memo- 
randum and  articles  of  association  together  constitute  a  bargain 
between  the  shareholders  which  it  is  not  possible  to  alter. 


(1)  L.  E.  19  Eq.  358. 
(2;  4  D.  J.  &  S.  407. 

Vol.  II.  1896. 


(5)  [1895]  A.  C.  244. 
2  A 


(3)  L.  E.  10  Eq.  381. 

(4)  44  L.  J.  (Ch.)  683 
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[Chitty  J.  In  Newton's  Case  (1)  the  Privy  Council  seem  to 
have  considered  that  a  special  resolution  altering  the  articles 
and  authorizing  the  borrowing  on  uncalled  capital  was  good.] 

In  that  case  there  was  no  original  article,  as  here,  limiting  or 
defining  the  borrowing  powers. 

Sheldon,  for  the  company.  The  word  "  effects  "  includes 
"  rights,"  including  the  right  to  call  up  capital,  and  this  would 
authorize  a  charge  on  uncalled  capital :  Howard  v.  Patent  Ivory 
Manufacturing  Co.  (2)  I  admit  that  In  re  Sankey  Brook  Coal 
Co.  (3)  and  Stanley's  Case  (4)  are  against  me  ;  but  the  effect 
of  these  decisions  has  been  cut  down  by  Newton's  Case  (1), 
which  practically  overrules  Stanley's  Case.  (4)  Article  56 
must  be  read  as  a  whole :  "in  such  other  manner  as  the  com- 
pany may  determine  "  are  words  wide  enough  to  authorize  a 
charge  on  uncalled  capital.  These  words  refer  to  borrowing 
generally,  and  are  not  to  be  confined  to  bonds  or  debentures,  as 
suggested  by  the  plaintiffs.  The  power  is  in  general  terms, 
"  in  such  manner,"  and,  therefore,  upon  such  security  as  the 
company  think  best. 

Macnagliten,  in  reply. 


Chitty  J.  The  motion  raises  two  points  :  first,  whether  the 
company,  as  the  articles  now  stand,  has  power  to  raise  money 
by  a  charge  on  its  uncalled  capital;  and,  secondly,  assuming 
that  it  now  has  no  such  power,  whether  the  company  could  by 
a  special  resolution  confer  upon  itself  such  power. 

On  the  second  point  I  entertain  no  doubt  whatever.  The 
memorandum  is  silent  on  the  question  of  borrowing,  and  if  it 
had  not  been  for  the  articles  the  company  would,  as  a  trading 
company,  have  power  to  borrow  upon  any  security.  But  there 
is  an  article  defining  the  power  to  borrow,  and  it  is  contended 
that  this  article  limits  the  power  so  as  not  to  authorize  the 
borrowing  in  the  manner  now  contemplated.  On  this  point  I 
entirely  adopt  what  was  said  in  Newton  v.  Anglo-Australian 
Investment,  Fijiance,  and  Land  Co.  (1),  in  the  judgment  de- 
Hvered  by  Lord  Macnaghten.    This  is  not  a  case  of  altering 


(1)  [1895]  A.  C.  244. 

(2)  38  Ch.  D.  156. 


(3)  L.  E.  10  Eq.  381. 

(4)  4  D.  J.  &  S.  407. 
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any  bargain  made  between  classes  of  shareholders,  or  of  taking  CHITTY  J. 
away  any  rights  which  have  been  conferred  by  existing  articles  1896 
on  other  classes  of  shareholders,  such  as  a  right  to  preferential  jackson 
dividends  or  the  like.  But  seeing  that  the  memorandum  is 
silent  as  to  borrowing,  and  that  in  the  articles  there  is  a  special 
power  to  borrow,  I  see  no  reason  why  the  Companies  Acts 
should  not  apply,  and  the  company  be  justified  in  extending 
their  articles  for  the  purpose  now  required,  if  that  be  necessary. 
In  Neivton  v.  Anglo-Australian  Investment,  Finance,  and  Land 
Co.  (1)  the  articles  of  association  had  been  altered  by  special 
resolution,  and  the  decision  turned  on  the  special  resolution. 
Whether  in  that  case  there  was  or  was  not  any  article  in  the 
original  articles  in  reference  to  borrowing,  or  defining  the 
borrowing  powder,  does  not  appear  from  the  report ;  but  this 
would  seem  from  their  Lordships'  judgment  to  be  quite  im- 
material. The  passage  I  refer  to  is  (2)  :  "  The  articles  of 
association  as  altered  by  special  resolution  contemplate  and 
provide  for  such  a  charge.  A  regulation  made  by  special 
resolution  is  of  the  same  validity  as  if  it  had  been  originally 
contained  in  the  articles  of  association."  In  my  opinion,  with 
regard  to  this  second  question  the  company  has  power,  by 
special  resolution,  to  alter  its  articles  so  as  to  cure  a  defect,  if 
there  be  any  in  its  existing  articles  as  to  borrowing  powers. 

Then  I  have  to  consider  the  present  state  of  things,  and 
whether  as  the  articles  now  stand  the  borrowing  power  is 
limited  so  that  the  contemplated  charge  would  not  be  justified. 
The  first  part  of  the  article  defining  the  borrowing  power 
authorizes  the  company  "to  borrow  from  time  to  time  at 
interest  upon  mortgage  of  the  freehold,  copyhold,  and  leasehold 
hereditaments,  machinery,  works,  and  other  property  and  effects 
for  the  time  being  of  the  company,  or  any  of  them,  or  any  part 
thereof  respectively."  I  stay  there  to  say  that,  having  regard 
to  Stanley's  Case  (3),  and  that  of  hire  Sankey  Brook  Coal  Co.  (4), 
those  words  are  not  sufficient  to  justify  a  charge  upon  uncalled 
capital.  Observations  have  been  made  upon  Stanley's  Case  (3) ; 
but  it  has  not  been  overruled,  and  these  decisions  are  bindinoj 


(1)  [1895]  A.  C.  244. 

(2)  Ibid.  248. 


(3)  4  D.  J.  &  S.  407. 

(4)  L.  R.  10  Eq.  381. 
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CHITTY  J.  on  me.    Then  I  proceed  to  read  the  rest  of  the  clause :  ''or 
1896       upon  bonds  or  debenture  notes  of  the  company,  or  in  such  other 
Jackson    manner  as  the  company  may  determine,  such  sum  or  sums  of 
Kainford    ^oney  at  such  rate  or  respective  rates  of  interest,  and  repayable 
Company        ^^^^  time  or  respective  times,  and  upon  and  subject  to  such 

  terms  and  conditions  as  the  company  shall  from  time  to  time 

think  proper." 

This  contains  in  point  of  form  two  other  alternatives  :  first, 
power  to  borrow  on  bonds  or  debenture  notes.  This  is  general, 
and  does  not  import  in  its  widest  sense  any  charge  on  any  pro- 
perty, because  bonds  might  be  given  without  any  security  being 
added ;  so  might  debentures  or  debenture  notes.  The  expres- 
sion "  debenture  notes  "  has  no  special  meaning,  and  I  do  not 
see  that  there  can  be  any  wide  distinction  made  between  deben- 
tures and  debenture  notes.  Then  there  is  another  alternative — 
"  or  in  such  other  manner  as  the  company  may  determine." 

No  doubt  the  right  mode  of  construing  this  clause  is  to  con- 
sider the  three  parts  of  it  separately  up  to  a  certain  point,  and 
then  together  as  a  whole.  In  the  case  in  the  Privy  Council 
the  words  were,  "  to  receive  money  on  loan  or  deposit  or  other- 
wise, and  upon  any  security  of  the  company,  or  upon  the 
security  of  any  property  of  the  company,  or  without  giving 
security  " ;  and  their  Lordships  had  no  hesitation  in  coming 
to  the  conclusion  that  these  words  authorized  a  charge  on 
uncalled  capital.  In  that  case,  in  the  clause  in  question,  the 
larger  term  preceded  the  lesser,  it  being  first  "  any  security  of 
the  company  " ;  and  secondly,  "  or  upon  the  security  of  any 
property  of  the  company  "  ;  and  the  Privy  Council  decided  on 
the  combined  effect  of  the  different  parts  of  the  clause. 

It  is  suggested  that  in  the  present  case  the  words  "or  in 
such  other  manner  "  have  some  reference  to  bonds  or  debenture 
notes,  though  the  words  occur  as  a  distinct  alternative.  I  am 
not  able  to  find  any  reason  why  I  should  thus  apply  these 
words,  "  in  such  other  manner,"  to  the  bonds  or  debenture 
notes.  The  word  manner  "  is  a  word  of  large  import — of  very 
large  import — when  used  in  powers  of  appointment,  though 
perhaps  to  refer  to  the  decisions  on  this  point  would  be  too 
technical  for  this  case.    I  read  the  clause  as  a  whole  as  em- 
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powering  the  company  to  borrow  on  the  particular  security  CHITTYJ. 
mentioned  in  the  first  alternative,  "  and  in  such  other  manner 
as  the  company  may  determine."  These  words  come  at  the 
end;  and  so  far  as  I  can  see  there  is  no  other  manner  "  in 
which  the  company  could  borrow  on  the  property  and  effects — 
on  the  property  in  its  widest  sense — except  by  borrowing  on 
uncalled  capital.  I  think,  reading  this  article  as  a  whole,  and 
having  read  the  particular  parts  of  it,  and  seeing  that  the  words 
which  wind  up  the  power  are  of  a  wide  import,  the  article  as  it 
stands  is  sufficient  to  justify  the  company  in  borrowing  upon 
its  uncalled  capital.    The  result  is  that  the  motion  fails. 

[The  application  was  subsequently  by  consent  treated  as  the 
hearing  of  the  action,  which  w^as  set  down  and  dismissed  with 
costs.] 

Solicitors:  Colhjer-Bristoio,  Bitssell  Hill  d-  Co.,  for  Milling' 
ton  d  Simpson,  Boston. 

W.  C.  D. 


In  re  ALLEN.  CHITTYJ. 
ADCOCK  V,  EVANS.  1896 

[1895    A.    475.]  JuneAl. 

Admin  istration — Mortgage  hj  Intestate — Surety — Administratrix — Specialty 
Creditor — Right  of  Betainer. 

A.,  being  entitled  for  life  to  certain  leasehold  property  with  remainder  to 
B.,  mortgaged  the  same  to  secure  800?.,  B.  joining  in  the  mortgage  so  as  to 
hind  her  estate  in  remainder ;  and  A.  covenanted  with  B.  to  pay  all  moneys 
secured  by  the  mortgage,  and  to  keep  indemnified  the  estate  and  interest 
of  B.  in  the  premises  against  all  such  moneys  ;  and  further,  in  case  B. 
should  at  any  time  thereafter  pay  any  money  for  the  redemption  of  the 
premises,  forthwith  to  repay  such  money  with  interest. 

A.  died  intestate  in  1893  without  having  paid  the  mortgage  debt,  and 
administration  was  granted  to  B.,  who  duly  paid  the  interest : — 

Held,  in  a  creditors'  action  for  the  administration  of  A.'s  estate,  that  B. 
was  at  law  a  specialty  creditor  in  respect  of  the  whole  debt,  and  was  entitled 
to  retain  the  assets  of  the  intestate  in  her  hands  to  answer  the  debt. 

Summons  in  a  creditors'  action  for  the  administration  of  the 
estate  of  an  intestate  by  the  plaintiffs,  claiming  as  specialty 
creditors  of  the  intestate  a  sum  of  99/.  for  rent  and  other 
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moneys  due  on  the  covenants  contained  in  a  certain  indenture 
of  lease. 

The  defendant,  as  administratrix  of  the  intestate,  claimed  to 
retain  the  sum  she  had  in  hand  as  against  the  creditors  of  the 
intestate  under  the  following  circumstances  : — 

The  intestate,  being  entitled  as  tenant  for  life  with  remainder 
to  the  defendant  absolutely  to  certain  leasehold  premises  under  a 
voluntary  settlement  dated  July  21,  1877,  by  an  indenture  of 
mortgage  dated  July  10, 1893,  and  made  between  E.  W.  Parker, 
the  trustee  of  the  said  settlement  of  the  first  part,  the  intestate 
of  the  second  part,  the  defendant  of  the  third  part,  and 
J.  E.  Bowling  of  the  fourth  part,  in  consideration  of  the  sum  of 
SOOl.  advanced  to  her  by  Bowling,  covenanted  with  him  for 
payment  of  the  said  sum  of  800Z.  on  January  10  then  next, 
and  of  interest  thereon  till  payment  as  therein  mentioned ;  and 
Parker  as  trustee,  by  the  direction  of  the  intestate  and  the 
defendant,  demised,  and  the  intestate  as  to  her  estate  and 
interest,  and  the  defendant  as  to  her  estate  and  interest,  demised 
and  confirmed  the  leasehold  premises  to  Bowling  for  the  residue 
of  the  term  for  which  the  same  wereholden,  subject  to  redemp- 
tion as  therein  mentioned.  And  the  intestate  covenanted  with 
the  defendant  to  pay  all  money  thereinbefore  covenanted  to  be 
paid,  and  save  harmless  and  keep  indemnified  the  estate  and 
interest  of  the  defendant  in  the  leasehold  premises  from  and 
against  all  such  moneys,  and  all  actions,  proceedings,  costs, 
claims,  and  demands  in  respect  thereof ;  and,  in  case  the  defend- 
ant should  at  any  time  thereafter  pay  any  money  for  the 
redemption  of  the  premises,  forthwith  to  repay  such  money  to 
her  with  interest  at  5  per  cent,  per  annum. 

The  intestate  died  on  November  12,  1893,  and  letters  of 
administration  to  her  estate  and  effects  were  granted  to  the 
defendant  on  August  16,  1894. 

The  whole  of  the  principal  money  due  on  the  mortgage  still 
remained  unpaid;  but  the  defendant  had,  since  the  death  of 
the  intestate,  duly  paid  all  interest  under  the  mortgage. 

The  defendant  had  assets  of  the  intestate  in  hand  amounting 
to  the  sum  of  399Z.,  which  she  claimed  to  retain  in  respect  of 
the  mortgage  debt  of  800Z. 
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The  question  was  whether  she  was  entitled  to  retain 
sum. 


that 


Eastivick,  for  the  plaintiffs.  The  defendant  is  not  a  specialty 
creditor,  and  has  no  right  of  retainer  as  against  the  plaintiffs, 
who  are  specialty  creditors. 

A.  B.  Kirby,  for  the  defendant,  the  administratrix.  The 
defendant  is  entitled  to  retain  this  money.  It  is  a  claim  for 
damages  for  breach  of  a  covenant  to  pay  a  fixed  sum  on  a 
certain  day,  for  which  there  is  a  certain  standard  or  measure. 
The  defendant  has  been  injured  to  the  extent  of  the  whole 
amount  of  the  money  that  the  intestate  ought  to  have  paid. 
At  law  the  defendant  is  a  specialty  creditor :  In  re  Compton  (1) ; 
Lethhridge  v.  Mytton  (2) ;  Loosemore  v.  Badford  (3) ;  Ferguson 
V.  Gibson  (4) ;  Mayne  on  Damages,  5th  ed.  p.  321. 

Easticich,  in  reply. 

Chitty  J.  A  legal  personal  representative  has  a  right  of  re- 
tainer only  against  creditors  of  equal  degree ;  a  simple  contract 
debt  cannot  be  retained  as  against  a  specialty  creditor.  That  is 
settled  law.  In  this  case  the  defendant,  the  administratrix,  has 
a  covenant  from  the  intestate  to  pay  on  a  given  day  the  sum 
secured  by  the  mortgage.  The  sum  was  payable  on  a  day  long 
since  past,  and,  as  it  was  not  paid,  the  defendant,  if  she  were 
not  administratrix,  would  be  entitled;  to  sue.  She  is  both 
creditor  and  debtor  for  the  amount  due. 

The  question  is,  what  is  the  [measure  of  damages  ?  The 
cases  which  have  been  cited  shew  that  the  measure  is  the  whole 
amount  due  on  the  mortgage. 

The  property  w^as  settled,  the  intestate  having  a  life  estate 
with  remainder  to  the  defendant.  It  was  then  mortgaged  for 
800Z.,  the  defendant  joining  at  the  request  of  the  intestate  as 
surety.  She  did  not  concur  in  the  covenant  to  pay,  but 
mortgaged  her  estate  in  remainder,  and  the  intestate  covenanted 
to  indemnify  her  against  the  debt.  There  are  three  distinct 
covenants,  and  by  suing  on  the  first  of  them  the  defendant 
could,  if  she  were  not  the  administratrix,  recover  the  whole 


CHITTY  J. 
1896 

In  re 
Allen. 

ArcocK 

V. 

Evans. 


(1)  30  Ch.  D.  15. 

(2)  2  B.  &  Ad.  772. 


(3)  9  M.  &  W.  657. 

(4)  L.  E.  14  Eq.  379. 


348 


CHANCEEY  DIVISION. 


[1896] 


CHITTY  J.  sum.  It  follows  that  at  law  upon  such  a  covenant  she  is  a 
1896  specialty  creditor  for  the  whole  debt,  and  she  is,  therefore. 
In  re      entitled  to  retain  the  amount  in  her  hands. 


Allen. 
Adcock 

V. 

Evans. 


Solicitors :  Ullitliorne,  Currey  d;  Currey,  for  Jessopp  d-  Son, 
Bedford  ;  Heath,  Parker  d-  Brett. 

G.  M. 


CHITTY  J.  DIBBINS  V.  DIBBINS. 


1896 
June  18,  19. 


[1895    D.  1107.] 

Contract — Option  of  Purciiase — Time  limited — Tliree  Months'  Notice — Notice 
hy  Agent — Unautliorized  Agent — Batif  cation. 

Articles  of  partnership  provided  that,  on  the  death  of  either  partner,  the 
survivor  should  have  the  option  of  purchasing  the  deceased  partner's  share, 
upon  giving  notice  in  writing  of  his  intention  so  to  do  within  three  months 
from  the  death,  and  that  in  ascertaining  the  value  of  the  deceased  partner's 
share  after  such  notice  nothing  should  be  allowed  for  the  goodwill  of  the 
business.  The  surviving  partner  was  of  unsound  mind,  but  notice  of  his 
intention  to  purchase  was  given  on  his  behalf  by  his  solicitor  within  three 
months  from  the  death.  An  order  was  subsequently  made  under  the 
Lunacy  Acts  authorizing  a  notice  being  given  on  his  behalf,  and  a  second 
notice  was  given  accordingly,  but  after  the  three  months  had  expired : — 

Held,  that  as  the  option  to  purchase  had  not  been  exercised  within  the 
time  limited,  there  was  no  contract  which  could  be  confirmed  by  the 
second  notice,  and,  consequently,  that  the  committee  of  the  surviving 
partner  was  not  entitled  to  the  benefit  of  the  provision  in  the  articles. 

Holland  v.  King  (6  C.  B.  727)  followed. 

Bolton  Partners  v.  Lamhert  (41  Ch.  D.  295)  distinguished. 

Teial  of  Action. 

Articles  of  partnership  of  October,  1892,  provided  that  on  the 
death  of  either  partner  during  the  partnership  term  the  sur- 
viving partner  should  have  the  option  of  purchasing  the  share 
of  the  deceased  partner  upon  giving  notice  in  writing  of  his 
intention  so  to  do  to  the  legal  personal  representative  of  the 
deceased  partner  within  three  calendar  months  from  the  death  : 
that  in  ascertaining  the  price  to  be  paid  for  the  share  of  a 
deceased  partner  after  such  notice,  nothing  should  be  allowed 
for  the  goodwill  of  the  business.    The  articles  provided  for  the 
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realization  of  the  assets  of  the  partnership  if  no  arrangement  CHitty  J. 
was  made  under  the  foregoing  provision.  1896 

On  April  5,  1895,  one  of  the  partners  died,  having  appointed  Dibbins 
the  plaintiffs  his  executors.    The  surviving  partner,  the  defend-  DjeBu^^ 

ant,  was  at  this  time  a  person  of  unsound  mind  not  so  found   

by  inquisition. 

On  July  4,  1895,  a  notice  in  writing  of  that  date,  signed  by 
Thomas  Lovell,  purporting  to  act  as  solicitor  for  the  defendant, 
was  served  on  the  plaintiffs,  which  purported  to  give  them 
notice  that  it  was  the  intention  of  the  defendant  to  purchase 
the  share  of  the  deceased  partner  in  the  business. 

Under  an  Order  in  Lunacy  of  July  23,  1895,  the  defend- 
ant's committees  were  authorized,  on  his  behalf,  to  give  notice 
of  their  intention  to  purchase  the  deceased  partner's  share  ; 
and  on  August  8,  1895,  a  notice  of  intention  to  purchase  was 
served  on  the  plaintiffs  in  pursuance  of  this  order. 

The  plaintiffs  by  this  action  claimed  a  declaration  that 
neither  of  the  said  notices  was  a  valid  notice  within  the  mean- 
ing of  the  articles  of  partnership ;  that  the  assets  of  the 
partnership  ought  to  be  realized  ;  and  that  the  usual  accounts 
might  be  taken  and  the  partnership  wound  up. 

The  action  now  came  on  for  trial ;  but  the  only  question 
argued  was  whether,  under  the  circumstances,  either  of  the 
said  notices  was  valid. 

Farwell,  Q.C.,  and  T.  L.  Wilkinson,  for  the  plaintiffs.  A 
time  was  limited  by  the  articles  within  which  the  option  to 
purchase  was  to  be  exercised ;  if  notice  was  not  sent  within  the 
time  limited  no  contract  was  made,  and,  consequently,  there 
was  nothing  to  be  ratified.  The  surviving  partner  was  not 
able  to  give  notice  himself,  and  the  notice  on  his  behalf  by  the 
solicitor  was  of  no  effect,  as  the  solicitor  had  no  authority  to 
act  for  him.  When  the  committees  were  appointed  the  time 
limited  had  expired,  and  there  was  no  contract  for  them  to 
ratify.  Were  it  not  for  Bolton  Partners  v.  Lambert  (1)  this 
case  would  have  been  a  simple  one ;  but  in  Bolton  Partners  v. 
Lambert  (1)  there  was  no  time  limited,  and  in  that  case  the 


(1)  41  Cli.  D.  295. 
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CHITTY  J.  Court  did  not  overrule  Bird  v.  Brown  (1),  Holland  v.  King  (2), 
1896       and  Doe  v.  Goldwin  (3),  which  are  in  our  favour.  Katifica- 
DiBBiNs     tion  cannot  take  place  subsequently  to  the  time  fixed  for  the 
BiBBiNs.    exercise  of  the  option.    The  surviving  partner,  therefore,  is 

  not  entitled  to  the  benefit  of  the  provision  in  the  articles,  as 

the  first  notice  was  invalid  and  the  second  notice  came  too  late. 

Eustace  Smith  {Byrne,  Q.C.,  with  him),  for  the  defendant, 
the  surviving  partner.  Katification  dates  from  the  time  of  the 
doing  of  the  unauthorized  act  by  the  agent:  Hagedorn  v. 
Oliver  son  (4)  ;  Ancona  v.  Marks  (5)  ;  In  re  Portuguese  Consoli- 
dated Copper  Mines.  (6)  My  contention  is  that  the  earlier 
authorities  have  been  modified  by  Bolton  Partners  v.  Lam- 
hert  (7),  on  which  I  rely  to  shew  that  ratification  is  possible  in 
this  case.  At  the  time  when  the  option  had  to  be  exercised 
there  was  no  committee,  and  the  only  way  in  which  notice 
could  be  given  was  by  a  formal  notice  through  the  solicitor,  as 
was  done.  The  subsequent  notice  by  the  committees  was  a 
ratification  of  this  notice,  and  there  is  now  a  contract  binding 
the  plaintiffs  to  sell  to  me  pursuant  to  the  articles. 
Farwell,  Q.C.,  in  reply. 

Chitty  J.,  after  stating  the  facts,  continued: — The  doctrine 
of  equity,  that  time  is  not  of  the  essence  of  the  contract,  is  not 
one  of  universal  application,  and  it  is  settled  with  reference  to 
options  of  this  kind  that  there  is  no  difference  as  to  time 
between  the  rule  of  equity  and  the  rule  of  common  law;  in 
other  words,  in  exercising  an  option  of  this  nature  where  time 
j  is  limited  the  option  must  be  exercised  (if  at  all)  within  the 
I  time  for  which  it  is  expressed  to  be  given,  both  at  law  and 
/  in  equity. 

It  was  admitted  at  the  bar,  and  it  is  plain,  that  the  notice 
first  given  was  of  no  validity  when  given.  The  parties  interested 
on  behalf  of  the  surviving  partner  took  proceedings  in  Lunacy, 
and  obtained  an  order  authorizing  his  committees  to  give  notice 
on  his  behalf.    Pursuant  thereto  the  committees  gave  what 

(1)  4  Ex.  786.  (4)  2  M.  &  S.  485. 

(2)  6  C.  B.  727.  (5)  7  H.  &  N.  686. 

(3)  2  Q.  B.  143.  (6)  45  Ch.  D.  16. 

(7)  41  Ch.  D  295. 
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would  have  been  a  sufficient  notice  if  it  had  been  in  time.    It  CHITTY  J. 
was  now  said  that  this  amounted  to  ratification  of  the  first  1896 
notice,  and  that  it  had  relation  back  to  the  time  of  this  invalid  dibbins 
notice.    If  that  were  so,  the  result  would  be  that  an  option,  piBgi^^g 

which  must  be  finally  exercised  within  a  limited  time,  would  be   

well  exercised  after  that  time.  Bolton  Partners  v.  Lambert  (1) 
was  cited  in  support  of  that  contention.  That  was  a  case  of  an 
offer  accepted  by  an  agent  without  authority,  and  the  acceptance 
was  afterwards  ratified.  In  the  meantime  there  had  been  an 
attempt  to  withdraw  the  offer,  and  the  Court  of  Appeal  held 
that  the  ratification  related  back  to  the  acceptance.  That  was 
not  a  case  like  this,  of  an  option  which  must  be  finally  exercised 
v^thin  a  certain  time.  There  was  no  time  limited  within  which 
ratification  was  required,  and,  ratification  having  been  made 
within  a  reasonable  time,  the  Court  of  Appeal  thought  that  the 
doctrine  of  ratification  relating  back  was  properly  appHcable, 
and  allowed  it  in  that  case ;  but  the  Court  of  Appeal  did  not 
purport  to  overrule  the  common  law  decisions — decisions  of 
great  weight — which  have  been  referred  to  in  the  argument 
before  me  :  so  far  from  overruling  them,  the  language  of  the 
Court  is  rather  the  other  way,  and  Cotton  L.J.  mentioned 
one — Bird  v.  Broimi  (2) — in  his  judgment  for  the  purpose  of 
distinction. 

Of  those  cases  Holland  v.  King  (3)  comes  first.  An  option 
was  there  conferred  on  the  executor  or  administrator  of  a 
deceased  partner  of  succeeding  to  his  share  in  the  business  on 
giving  notice  within  a  time  named  to  the  surviving  partners. 
The  widow  of  one  of  the  partners  gave  notice  within  the  time ; 
but  she  was  not  then  his  legal  representative,  and  did  not  become 
so  until  after  the  time  had  expired.  The  Court  certified  to  the 
Vice-Chancellor  that  the  notice  was  not  given  within  the  time 
limited  in  the  option.  The  Court  proceeded  on  the  ground  that 
the  notice  to  be  effectual  must  be  within  the  time,  and  that  no 
subsequent  ratification  was  vahd.  Maule  J.  said,  during  the 
argument  (4)  :  The  right  of  option  is  given  ....  upon  the 
express  condition  that  it  shall  be  exercised  within  three  calendar 


(1)  41  Ch.  D.  295. 

(2)  4  Ex.  786. 


(3)  6  C.  B.  727. 

(4)  Ibid.  740. 
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.CHITTY  J.  months  after  the  death.    If  the  notice  here  given  be  held  to  be 
1896       an  effective  notice,  the  consequence  v^ill  be,  that  the  widow 
DiBBiNs    might  have  given  a  notice  that  would  have  bound  the  surviving 
DiBBiNs     partners,  and  then  might  have  waited  for  a  longer  period  than 

  three  months,  to  see  if  it  was  worth  while  to  avail  herself 

of  it." 

Boe  V.  Goldwin  (1)  related  to  a  notice  to  quit,  which  would 
operate  at  common  law  to  terminate  a  tenancy,  and  it  was 
held  that  the  notice  to  quit  must  be  one  which  the  tenant 
might  safely  act  on,  and  consequently  that  a  notice  by  an  un- 
authorized agent  cannot  be  made  good  by  an  adoption  of  it  by 
the  principal  after  the  proper  time  for  giving  it. 

These  two  cases  have  an  immediate  bearing  on  this,  because 
there  time  was  held  to  be  of  essential  value,  and  the  doctrine  of 
relation  back  did  not  apply. 

Bird  V.  Broivn  (2),  which  was  distinguished,  as  I  have  said, 
by  Cotton  L.J.  in  Bolton  Partners  v.  Lambert  (3),  and  was 
referred  to  as  an  ordinary  case  by  Bowen  L.J.  in  hi  re  Portu- 
guese Consolidated  Copper  Mines  (4),  was  a  case  of  stoppage  in 
transitu.  Eolfe  B.  said  (5)  :  "  .  .  .  .  the  real  question  .  .  .  . 
is  whether  the  ratification  by  Illins,  after  a  conversion  by  the 
defendants,  can  have  the  effect  of  altering  retrospectively  the 
ownership  of  the  goods,  so  as  to  prevent  the  plaintiffs  from 
saying  that  the  goods  were  theirs  at  the  time  of  the  con- 
version, which,  if  no  subsequent  ratification  had  occurred, 
certainly  were  theirs  at  that  time,  and  would  have  so  con- 
tinued. We  are  of  opinion  that  the  ratification  by  Illins  had 
no  such  effect." 

To  allow  the  exercise  of  the  option  here  would  not  alter  the 
whole  contract,  but  would  make  a  material  alteration  in  it  so 
as  to  bring  the  case  within  Bird  v.  Broion.  (2)  The  ratification 
did  not  relate  back  there,  as  Eolfe  B.  said,  and  he  explained 
under  what  circumstances  ratification  did  relate  back,  and  then 
he  mentioned  Lord  Audley's  Case.  (6)  Bird  v.  Broivn  (2)  is  in 
favour  of  the  plaintiffs  ;  and  I  must  hold  that  the  option  has 


(1)  2  Q.  B.  143. 

(2)  4  Ex.  786. 

(3)  41  Ch.  D.  295. 


(4)  45  Ch.  D.  16. 

(5)  4  Ex.  798. 

(6)  Cro.  Eliz.  561. 
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not  been  validly  exercised.  It  makes  no  difference  that  the 
person  to  exercise  it  was  of  unsound  mind.  It  is  impossible  to 
hold  that  an  unauthorized  agent  could  exercise  such  an  option 
as  this  so  as  to  bind  a  person  incompetent  to  exercise  the  option 
himself. 

Solicitors  for  plaintiffs  :  Greenop  dc  Sons, 
Solicitor  for  defendant :  TJiomas  Lovell, 

W.  C.  D. 


In  re  ELLIOT. 
KELLY  V.  ELLIOT. 

[1895    E.  493.] 

Will — Absolute  Gift — Subsequent  Condition — Repugnancy — Restraint  on 
Alienation — Legacies  out  of  Proceeds  of  Sale. 

A  testator  gave  his  plantations  in  Assam,  and  all  other  his  estate,  to 
the  plaintiff  absolutely  subject  to  the  payment  of  his  debts,  and,  after 
appointing  her  executrix,  continued,  "  on  any  sale  by  the  plaintiff  of  the 
said  plantations  I  will  and  direct  her  to  pay  my  brother  the  sum  of  lOOOZ. 
out  of  the  proceeds  of  such  sale,  also  the  further  sum  of  500?.  out  of  the 
proceeds  of  such  sale  to  "  the  testator's  sister  : — 

Eeld,  that  the  direction  to  pay  these  legacies  imposed  no  obligation  on 
the  plaintiff  to  sell ;  and  further,  that  this  direction  was  repugnant  and 
void,  and  that  the  property,  therefore,  belonged  to  the  plaintiff  absolutely. 

Adjotjened  Summons. 

The  testator,  who  died  in  June,  1893,  devised  and  bequeathed 
his  plantations  in  Assam,  and  all  other  his  property,  estate,  and 
interest  of  whatsoever  nature  and  wheresoever  situated  which 
he  should  die  possessed  of  or  entitled  to,  to  Mary  Ann  Kelly, 
the  plaintiff,  absolutely,  subject  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and,  after  appointing  her 
executrix,  continued,  on  any  sale  by  the  said  Mary  Ann  Kelly 
of  the  said  tea  plantations  I  will  and  direct  her  to  pay  my 
brother  John  Elliot  the  sum  of  1000/.  out  of  the  proceeds  of 
such  sale,  also  the  further  sum  of  5001.  out  of  the  proceeds  of 
such  sale  to  Isabella  Boog,"  the  testator's  sister. 

The  tea  plantations,  according  to  the  law  of  British  India, 
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.  vested  in  the  legal  personal  representative  (1),  and  at  the  death 
of  the  testator  they  constituted  nearly  the  whole  of  his  estate. 
The  questions  raised  by  this  summons  v^ere,  whether  there  was 
any  implied  trust  or  direction  to  sell  the  plantations  for  the 
purpose  of  paying  these  legacies,  and,  if  not,  as  to  the  validity 
of  the  direction  to  pay.  After  the  summons  had  been  opened 
and  argued,  it  was  directed  to  stand  over  that  evidence  might 
be  filed  as  to  the  amount  of  the  testator's  debts,  from  which  it 
appeared  that  the  debts  and  funeral  expenses  amounted  to 
rather  less  than  2500Z.  Among  the  debts  was  a  sum  of  718Z. 
owing  to  the  agents  who  managed  the  plantations,  and  for 
which  they  had  a  lien  on  the  produce :  this  debt  was  retained 
by  the  agents  out  of  the  produce.  Another  debt  was  a  sum  of 
1500Z.  owing  to  the  testator's  brother,  John  Elliot ;  but  this 
debt,  as  the  Court  found,  had  no  relation  to  the  two  sums  of 
lOOOZ.  and  500Z.  given  by  the  will.  The  debts  other  than  that 
for  718L  had  all  been  paid  by  the  plaintiff  as  executrix  with 
money  raised  by  her  on  mortgage  of  the  plantations.  It  also 
appeared  that  she  had  raised  money  in  like  manner  for  her 
own  purposes.  No  evidence  was  given  as  to  the  value  of  the 
plantations. 

Byrne,  Q.C.,  and  ^.  B.  Kirhy,  for  the  plaintiff.  The  legacies 
are  payable  only  in  the  event  of  the  plaintiff  selling  these  planta- 
tions ;  but  there  is  no  obligation  upon  her  to  sell :  there  is  no 
implied  trust  in  favour  of  the  legatees.  The  condition  as  to 
these  legacies  amounts  to  a  restraint  on  alienation ;  it  certainly 
tends  to  prevent  a  sale.  Supposing  this  were  English  real  estate, 
such  a  condition  as  this  would  be  void  as  a  restraint  on  aliena- 
tion :  In  re  Boslier  (2)  ;  King  v.  Burcliell.  (8)  Such  a  condition 
is  repugnant  to  absolute  ownership  :  Bird  v.  Johnson.  (4)  The 
same  principles  are  applicable  to  the  present  case. 

H.  Terrell,  for  the  legatees.  These  are  demonstrative  legacies. 


(1)  See  the  Indian  Succession  Act 
(X.  of  1865),  ss.  5  (succession  to  im- 
moveable x^roperty  in  British  India 
regulated  by  law  of  British  India 
wherever  deceased  owner  was  domi- 


ciled), 179  (all  property  of  deceased 
person  vests  in  executor  or  adminis- 
trator as  legal  representative). 

(2)  26  Ch.  D.  801. 

(3)  Amb.  379. 


(4)  18  Jur.  976. 
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to  be  provided  out  of  the  proceeds  of  sale  of  these  plantations,  CHITTY  J. 
which  by  British  Indian  law  are  personal  estate.  It  cannot  be  1896 
supposed  that  the  testator  never  meant  the  plaintiff  to  sell : 
though  the  gift  of  these  legacies  out  of  the  proceeds  of  sale  may 
be  an  inducement  to  her  not  to  sell,  there  is  no  restraint  on 
alienation;  the  restraint  must  substantially  take  away  the 
power  of  alienation  before  the  condition  can  be  held  void :  In 
re  Macleay.  (1)  The  fact  that  the  plaintiff  has  paid  all  the 
testator's  debts  w411  not  alter  the  construction  of  the  will.  As 
executrix  she  is  bound  to  sell  for  the  purpose  of  paying  the 
debts,  and  then  these  legacies  are  payable.  As  beneficiary  the 
plaintiff  has  no  right  to  say  that  she  will  not  sell.  The  debts 
of  this  testator  were  far  more  than  the  personal  estate  in 
England,  and  he  must  have  contemplated  that  these  planta- 
tions would  have  to  be  sold.  That  explains  the  form  of  the 
gift.  The  legacies  are  well  given,  and  the  legatees  are  entitled 
to  be  paid. 

Byrne,  Q.C.y  in  reply. 

Cur.  adv.  vult. 


June  24.  ChiTty  J.  The  will  contains  no  express  trust  or 
direction  to  sell  the  Assam  tea  plantations.  The  first  and  more 
important  question  is  whether,  on  the  true  construction  of  the 
will,  there  is  any  implied  trust  or  direction  to  sell ;  or,  in  other 
words,  whether  any  obligation  is  imposed  on  the  plaintiff  to  sell 
the  plantations,  and  to  pay  out  of  the  proceeds  the  sums  of 
1000^.  and  500/.  to  the  testator's  brother  and  sister.  The 
plantations,  according  to  the  law  of  British  India,  vest  in  the 
legal  personal  representative.  [His  Lordship  having  stated 
the  facts  as  to  the  amounts  of  the  trustee's  debts  as  above,  and 
the  will,  and  having  read  the  words  as  to  the  payment  of  the 
legacies,  continued  : — ] 

Taking  the  words  as  they  stand,  they  do  not  import  any 
obligation  to  sell :  they  leave  it  to  the  plaintiff  to  sell  or  not  to 
sell  as  she  may  think  fit.  The  words  are  peculiar.  The  sale 
referred  to  is  a  sale  by  her,  and  apparently  a  sale  by  any  per- 
son claiming  under  her  is  not  within  the  clause.    On  a  just 


(1)  L.  E.  20  Eq.  18G. 
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CHITTY  J.  construction  of  the  testator's  language  I  can  find  no  sufficient 
1896  ground  for  holding  that  the  term  "  sale  "  means  anything  but  a 
sale  in  the  ordinary  course  of  the  term.  Consistently  with  the 
language  used,  she  could  mortgage  the  plantations,  let  them, 
settle  them,  and  give  them  by  instrument  inter  vivos  or  by  will 
free  from  any  claim  on  the  part  of  the  testator's  brother  or 
sister.  I  think  he  meant  neither  more  nor  less  than  just  what 
he  said — if  she  thought  fit  to  sell,  she  was  to  pay  the  two  sums 
to  his  brother  and  sister.  To  hold  otherwise  would,  in  my 
opinion,  be  acting  on  conjecture  only,  and  would  be  making  a 
will  for  the  testator,  and  a  will  which  he  did  not  intend  to 
make.  Had  he  intended  to  give  these  sums  to  his  brother  and 
sister  in  any  event,  it  would  have  been  simple  for  him  to 
give  the  legacies  to  them  and  the  residue  of  his  property  to  the 
plaintiff.  A  testator  of  the  humblest  capacity  knows  how  to 
give  a  pecuniary  legacy.  Further,  if  he  meant  to  impose  on 
the  plaintiff  the  obligation  of  selling,  within  what  time  did  he 
mean  that  she  should  sell  ?  There  is  no  indication  of  any  sort 
that  she  is  to  sell  at  the  expiration  of  a  year  or  at  any  other 
time  during  her  life.  No  interest  is  given  on  the  sums  which 
are  to  be  paid  out  of  the  proceeds.  This  shews  that  he  meant 
her  to  sell,  if  at  all,  when  she  thought  fit.  The  result,  in  my 
opinion,  is  that  no  obligation  is  imposed  on  the  plaintiff  to  sell, 
and  that  the  testator's  intention  was  simply  that  the  sums 
should  be  paid,  and  should  only  be  paid,  out  of  the  proceeds,  if 
and  when  she  thought  fit  to  make  a  sale.  The  brother  and 
sister  have  no  charge  on  the  plantations. 

The  other  question  is  whether  the  clause,  as  thus  interpreted, 
is  valid.  The  question  is  one  of  comparatively  little  import- 
ance, because  it  seems  quite  clear  that  the  plaintiff  will  not  sell 
the  plantations  if  on  a  sale  she  has  to  pay  the  1500Z.  But  the 
question  having  been  raised,  it  is  right  to  decide  it.  It  appears 
to  me  that  the  testator  has  attempted  to  create  a  new  kind  of 
estate  unknown  to  the  law.  The  owner  of  property  has  as  an 
incident  of  his  ownership  the  right  to  sell  and  to  receive  the 
whole  of  the  proceeds  for  his  own  benefit.  But  this  testator 
says  that  if  the  owner  sells  a  part  only  of  the  proceeds  shall 
belong  to  her,  and  the  residue  shall  go  to  other  persons.  This 
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direction  is,  I  think,  repugnant  and  void.  My  opinion  is  based 
on  the  broad  general  principle  of  law.  The  case  does  not  fall 
within  any  of  the  exceptions  which  have  been  allowed — such, 
for  instance,  as  those  discussed  and  admitted  by  Sir  G.  Jessel 
in  In  re  Macleay.  (1) 

Solicitors  :  Churchill ;  Lumleij  dc  Lumley. 

(1)  L.  K.  20  Eq.  186. 

W.  C.  D. 
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  Married  Woman — Trustee—Sale  of  Real  Estate  held  on  Trust  for  Sale — Con- 
veyance to  Purcliaser — Concurrence  of  Husband — Married  Woraen's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1,  18,  24. 

The  Married  Women's  Property  Act,  1882,  does  not  enable  a  woman 
married  since  the  commencement  of  the  Act,  being  a  trustee  of  real  estate 
for  sale,  to  convey  to  a  purchaser  except  with  the  concurrence  of  her 
husband,  and  by  a  deed  acknowledged  by  her. 

Summons  under  the  Vendor  and  Purchaser  Act,  1874,  by 
Samuel  Allsopp  &  Sons,  Limited,  purchasers  of  real  estate, 
asking  for  a  declaration  that  Edith  Herbert  Harkness  (the  wife 
of  Thomas  Harkness),  Alfred  Eeckless,  and  Herbert  Hall,  the 
vendors,  could  not,  in  pursuance  of  the  provisions  contained  in 
the  contract  for  sale,  dated  February  24,  1896,  effectually 
convey  the  real  estate  comprised  in  the  contract  so  as  to  vest 
the  same  in  the  purchasers,  except  with  the  concurrence  of 
the  said  Thomas  Harkness,  and  by  a  deed  acknowledged  by 
his  wife. 

By  a  deed  dated  July  3,  1885,  the  real  estate  in  question 
was  conveyed  unto  and  to  the  use  of  Edith  Herbert  Hall  (then 
a  spinster),  Alfred  Eeckless,  and  Herbert  Hall  in  fee  simple  as 
joint  tenants,  upon  trust  to  sell  the  same,  and  to  hold  the 
proceeds  of  sale  upon  trust  for  division  as  therein  mentioned. 

In  August,  1889,  Edith  Herbert  Hall  married  Thomas 
Harkness. 

On  February  24,  1896,  the  three  trustees  entered  into  the 
contract  to  sell  the  property  to  Samuel  Allsopp  &  Sons, 
Limited.  The  purchasers  required  the  concurrence  of  the 
husband  of  Mrs.  Harkness  in  the  conveyance  to  them;  the 
vendors  contended  that  his  concurrence  was  unnecessary.  The 
summons  was  taken  out  for  the  determination  of  this  question. 

Stvinfen  Eady,  Q.C.,  tuid  Peterson,  for  the  purchasers.  The 
question  in  dispute  turns  upon  the  construction  of  the  Married 
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Women's  Property  Act,  1882.  (1)  Before  the  Act  the  con- 
currence of  the  husband  in  the  conveyance  to  the  purchaser 
would  have  been  necessary,  and  a  contract  for  sale  could  not 
have  been  enforced  against  a  married  woman  who  was  a  trustee 
for  sale  :  Avery  y.  Griffin.  (2)  The  expression  "  as  her  separate 
property,"  as  used  in  sub-s.  1  of  s.  1,  is  only  applicable  to 
property  in  which  the  married  woman  is  beneficially  interested. 
Again,  how  could  a  trustee  "dispose  of"  trust  property  by 
her  will  ?  And  the  w^ords  ' '  without  the  intervention  of  any 
trustee"  are  inapplicable  to  trust  property.  This  view  is  con- 
firmed by  the  way  in  which  the  expression  "  separate  property  " 
is  used  in  other  sections  of  the  Act. 

Then  s.  18  expressly  empowers  a  married  woman  who  is  a 
trustee  to  transfer  certain  specified  kinds  of  personal  property. 
The  section  does  not  apply  to  real  estate.  And  the  section  would 
have  been  unnecessary  if  s.  1,  sub-s.  1,  had  applied  to  trust  pro- 
perty. The  Act  deals  only  with  the  rights  of  a  married  woman 
as  between  her  husband  and  herself,  and  was  intended  to  protect 


(1)  The  following  are  the  most 
material  provisions  of  the  Act : — 

The  title  of  the  Act  is—"  An  Act 
to  consolidate  and  amend  the  Acts 
relating  to  the  property  of  married 
women." 

By  s.  1,  "  (1.)  A  married  woman 
shall,  in  accordance  with  the  j)rovisiQns 
of  this  Act,  be  capable  of  acquiring, 
holding,  and  disposing  by  will  or  other- 
wise, of  any  real  or  personal  property 
as  her  separate  property,  in  the  same 
manner  as  if  she  were  a  feme  sole, 
without  the  intervention  of  any 
trustee." 

Sect.  18 :  "  A  married  woman  who 
is  an  executrix  or  administratrix  alone 
or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased 
person,  or  a  trustee  alone  or  jointly  as 
aforesaid  of  property  subject  to  any 
trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any 
such  annuity  or  deposit  as  aforesaid, 
or  any  sum  forming  part  of  the  public 

2  . 


stocks  or  funds,  or  of  any  other  stocks 
or  funds  transferable  as  aforesaid,  or 
any  share,  stock,  debenture,  debenture 
stock,  or  other  benefit,  right,  claim, 
or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or 
society  in  thut  character,  without  her 
husband,  as  if  she  were  a  feme  sole." 

Sect.  24 :  "  The  word  '  contract '  in 
this  Act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  execu- 
trix or  administratrix,  and  the  pro- 
visions of  this  Act  as  to  liabilities  of 
married  women  shall  extend  to  all 
liabilities  by  reason  of  any  breach  of 
trust  or  devastavit  committed  by  any 
married  woman  being  a  trustee  or 
executrix  or  administratrix  either 
before  or  after  her  marriage,  and  her 
husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  adminis- 
tration. The  word  *  property '  in  this 
Act  includes  a  thing  in  action." 

(2)  L.  E.  6  Eq.  606. 
2  1 
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her  property  from  him.  It  has  no  appHcation  to  property  of 
which  she  is  a  trustee,  except  so  far  as  it  is  expressly  made 
apphcable  to  trust  property  by  s.  18. 

Brinton,  for  the  vendors.  The  concurrence  of  the  husband 
is  not  necessary.  The  Act  was  intended  to  apply  to  married 
women  who  hold  real  estate  on  trust.  Every  word  in  sub-s.  1 
of  s.  1  need  not  apply  to  every  case ;  the  words  are  cumulative, 
and  were  meant  to  include  every  kind  of  property.  Strictly 
speaking,  s.  18  may  have  been  unnecessary  ;  but  that  is  not  a 
conclusive  argument.  The  Act  is  not  limited  to  the  settlement 
of  questions  between  husband  and  wife  :  In  re  Brummond  and 
Davie's  Co7itract.  (1)  It  might  be  impossible  for  a  purchaser 
of  land  from  a  married  woman  to  know  whether  she  was  a 
trustee  of  it  or  not.  Except  under  this  Act  or  the  Fines  and 
Eecoveries  Act,  a  purchaser  of  land  from  a  married  woman 
would  not  get  the  legal  estate  :  Cahill  v.  Cahill.  (2)  In  Bathe 
v.  Ban'k  of  England  (3)  it  was  held  that  a  married  woman,  who 
was  executrix  and  a  residuary  legatee  under  a  will,  and,  being 
deserted  by  her  husband,  had  obtained  an  order  for  the  pro- 
tection of  her  property  under  s.  21  of  the  Divorce  Act  of  1857, 
could  transfer  Consols  standing  in  the  name  of  her  testatrix  as 
if  she  were  a  feme  sole.  In  that  case  the  married  woman  had  a 
beneficial  interest  in  the  property  of  which  she  was  a  trustee  ; 
and  that  is  so  in  the  present  case.  It  would  be  most  incon- 
venient that  the  Act  should  not  apply  to  all  trust  property. 
The  object  was  to  place  married  women  in  the  position  of  a 
feme  sole  in  regard  to  trust  property  as  well  as  property  of 
which  they  were  absolute  owners. 

Swinfen  Eady,  Q.C.,  in  reply.  Bathe  v.  Bank  of  England  (3) 
turned  upon  the  construction  of  the  Divorce  Act  of  1857,  in 
which  there  was  no  section  like  s.  18  of  the  Act  of  1882. 
Moreover,  in  that  case  the  married  woman  was  the  sole  bene- 
ficiary. The  suggested  construction  of  the  Act  would  enable  a 
married  woman  who  is  a  trustee  to  render  the  trust  property 
liable  for  her  own  debts.  In  In  re  Brummond  and  Bavies  Con- 
tract (1)  there  was  no  trust. 


(1)  [1891]  1  Ch.  524. 


(2)  8  App.  Cas.  420. 


(3)  4  K.  &  J.  564. 
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NoETH  J.  I  have  had  occasion  to  consider  this  point  before, 
and  there  is  no  reason  why  I  should  postpone  giving  my  judg- 
ment. In  my  opinion  the  concurrence  of  the  husband  in  the 
conveyance  is  necessary,  notwithstanding  the  Married  Women's 
Property  Act.  The  first  thing  attracting  attention  in  con- 
struing the  Act  is  its  title — "  The  Married  Women's  Property 
Act,  1882."  How  can  it  be  fairly  said  that  property  of  which  a 
married  woman  is  the  sole  trustee,  or  one  of  several  trustees,  is 
her  property  ?  It  is  not.  She  holds  it  in  trust,  but  it  is  not 
her  property  in  the  ordinary  sense  of  the  word.  I  think  that 
the  title  indicates  the  purpose  which  the  Act  was  intended  to 
effect.  The  object  was  to  prevent  the  property  of  married 
women  from  being  under  the  control  of  their  husbands,  as  it 
had  been.  At  one  time  it  was  almost  entirely  so ;  but  by 
degrees  various  devices  were  resorted  to  by  which  the  property 
of  a  married  woman  was  prevented  from  becoming  absolutely 
the  property  of  her  husband,  and  at  last  it  was  thought  desirable 
to  alter  the  law,  and  to  say  that  a  married  woman's  property 
should  be  her  own,  and  not  her  husband's.  This  Act  was 
then  passed.  It  was  not  the  first  Act  on  the  subject.  An  Act 
had  been  passed  in  1870  ;  but  the  Act  of  1882  went  further 
than  anything  which  had  been  done  before.  It  was  a  long 
step  in  advance  at  the  time  when  it  was  passed.  But  its 
object  was  to  prevent  a  married  woman's  property  from 
becoming  her  husband's  property.  I  think  that  intention  is 
very  fairly  shewn  in  sub-s.  1  of  s.  1  of  the  Act  itself.  It  is  not 
necessary  for  me  to  criticise  in  detail  the  various  sections  which 
have  been  referred  to,  although  I  have  something  to  say  about 
two  or  three  of  them.  I  will  take  s.  1,  sub-s.  1,  first.  It  is  in 
these  terms  :  "A  married  woman  shall,  in  accordance  with  the 
provisions  of  this  Act,  be  capable  of  acquiring,  holding,  and  dis- 
posing ....  of  any  real  or  personal  property  ....  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  the  intervention 
of  any  trustee."  I  have  omitted  a  few  words  for  the  moment. 
A  married  woman  is  to  be  capable  of  acquiring,  that  is,  getting 
property  and  holding  it  as  hers,  "  without  the  intervention 
of  any  trustee."  It  need  not  be  conveyed  to  trustees  for  her 
separate  use,  but  she  may  acquire  it  herself  without  the 
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intervention  of  any  trustee.  If  she  does  acquire  it,  she  may  also 
hold  it  without  the  intervention  of  any  trustee.  It  is  no  longer 
necessary,  as  was  formerly  the  case,  either,  to  find  a  trustee  to 
act  for  her,  or,  if  there  be  no  trustee,  to  declare  her  husband  to 
be  a  trustee  for  her.  If  the  married  woman  wishes  to  sell  the 
property  or  give  it  away,  she  can  do  so  without  the  intervention 
of  a  trustee.    She  is  to  be  capable  of  disposing  of  the  property 

by  will  or  otherwise."  These  are  some  of  the  words  which 
I  omitted  to  read.  I  do  not  think  there  is  any  magic  in 
those  words :  they  were  used  to  confer  power  upon  a  married 
woman  to  make  a  will  as  she  could  not  have  done  before.  The 
phrase  "  without  the  intervention  of  any  trustee  "  does  not,  of 
course,  refer  to  what  she  may  do  by  will.  It  refers  to  the  state 
of  things  during  her  life  while  the  property  is  her  property  and 
isrheld  by  her.  Then  the  other  words  which  I  omitted  for  the 
moment  are  very  important :  ''A  married  woman  shall  .  .  .  . 
be  capable  of  acquiring,  holding,  and  disposing  by  will  or  other- 
wise, of  any  real  or  personal  property  as  her  separate  property 
.  ,  .  ."  "What  does  that  mean  ?  It  means  separately  from  her 
husband,  so  that  she  can  deal  with  the  property  as  she  pleases, 
instead  of  its  being  his  to  deal  with  as  he  likes.  She  is  em- 
powered to  do  this,  although  there  is  no  trustee  to  give  her 
the  protection  which  was  formerly  considered  necessary,  but  is 
no  longer  to  be  necessary,  for  that  purpose.  It  is  unnecessary 
to  refer  to  the  many  other  sections  in  the  Act  in  which  the 
expression  her  separate  property  "  is  used  in  the  same  way. 
A  married  woman's  property  is  to  be  "  her  separate  property  " 
— separate,  that  is,  from  the  only  person  who  could  before  in- 
terfere with  the  possession  of  it,  namely,  her  husband.  It  is  to 
be  separate  from  him  without  the  intervention  of  a  trustee. 
To  speak  of  a  married  woman's  property  as  her  separate  pro- 
perty is  quite  intelligible  if  it  is  her  own  property ;  but  to  talk 
of  a  married  woman's  separate  property  when  she  is  a  trustee 
of  the  property  perhaps  for  another  married  woman,  whose 
separate  property  it  may  also  be,  is  not  a  very  natural  use  of 
the  term,  and  is  not  in  my  opinion  the  sense  in  which  the 
words  are  used  in  the  Act.        ;  , 

The  other  two  sections  to  which  I  wish  to  refer  particularly 
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are  ss.  18  and  24.  Sect.  18  differs  somewhat  from  the  others. 
I  have  hitherto  referred  to  the  Act  as  deahng  only  with  a 
married  woman's  own  property  ;  but  in  s.  18  there  is  a  depar- 
ture from  w^hat  I  consider  to  be  the  general  scope  of  the  Act. 
The  Legislature  could  not  shut  their  eyes  to  the  fact  that  a 
married  woman  is  now  more  frequently  perhaps  than  formerl}^ 
an  executrix  or  an  administratrix,  and  ^certainly  much  more 
frequently  a  trustee.  Sect.  18  goes  rather  beyond  the  general 
scope  of  the  Act  in  providing  for  something  outside  the  special 
purpose  for  w^hich  the  Act  was  passed,  and  I  think  that  is  the 
reason  why  it  was  introduced.  [His  Lordship  read  s.  18,  and 
continued  : — ]  It  has  been  suggested  that  this  section  is  con- 
fined to  property  of  the  particular  description  mentioned  in  it. 
I  do  not  quite  agree  in  that  view.  In  my  opinion  the  earlier 
part  of  the  section  goes  further.  I  think  that  a  married  woman 
who  is  an  executrix  or  trustee  may  sue  or  be  sued  in  respect  of 
the  trust  property  whatever  the  nature  of  the  property  may  be 
of  which  she  is  executrix  or  trustee.  But  the  section  goes  on 
to  give  directions  as  to  the  transfer  of  certain  specified  kinds  of 
personal  property,  and  I  cannot  imagine  that  the  Legislature 
could  have  intended  by  the  words  which  they  have  used  to 
enact  that  the  married  woman  may  convey  real  estate  of  which 
she  is  a  trustee  without  the  concurrence  of  her  husband.  It  is 
incredible  that  a  direction  that  a  married  woman  who  is  a 
trustee,  alone  or  jointly,  of  property  subject  to  any  trust,  may 
"  transfer  or  join  in  transferring  any  such  annuity  or  deposit  as 
aforesaid,  &c.,"  could  possibly  be  intended  to  mean  that  she 
may  transfer  anything  except  the  particular  things  which  are 
enumerated  at  some  length  in  the  section,  and  are  so  enume- 
rated because  they  have  been  already  referred  to  in  the  ss.  6,  7, 
and  8.  They  are  mentioned  here  again  for  a  particular  pur- 
pose ;  but  it  would  be  most  strange  that  such  language  should 
be  used  if  it  had  been  intended  that  the  married  woman  may 
not  only  sue  and  be  sued  in  respect  of  trust  property  of  every 
kind,  but  may  also  convey  or  transfer  the  same.  I  think  words 
to  that  effect  would  have  been  used  if  that  had  been  meant.  I 
think  the  language  of  s.  18  is  strongly  in  favour  of  the  view 
that  the  Act  does  not  apply  to  a  conveyance  of  real  estate  in 
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fee  simple  by  a  married  woman  who  is  a  trustee  of  it.  I  do 
not  find  in  s.  24  anything  which  assists  me  much.  That 
section  again  goes  outside  what  I  have  suggested  to  be  the 
main  scope  of  the  Act,  and  deals  not  with  a  married  woman's 
separate  property,  but  with  matters  in  respect  of  which  she  is 
acting  as  a  trustee  or  as  executrix  or  administratrix,  and  it  is 
inserted  rather  for  the  purpose  of  shewing  that  where  she  is 
so  acting  her  husband  is  to  have  to  some  extent,  at  any  rate, 
that  protection  from  his  wife  which  is  given  to  his  wife  from 
him  from  the  beginning  to  the  end  of  the  Act.  It  is  a  very 
small  return  made  to  him  in  compensation  for  what  he  has  to 
give  up  to  her.  In  my  opinion,  therefore,  in  the  present  case  a 
conveyance  cannot  be  effectually  made  to  the  purchasers  unless 
with  the  concurrence  of  Mrs.  Harkness'  husband,  and  by  deed 
acknowledged  by  her. 


Solicitors  :  Geare,  Son  d  Pease ;  Indermaur  d  Brown, 

W.  L.  C. 


NORTH  J.  In  re  WEEDING. 

1896  AEMSTKONG  v.  WILKIN. 

June^Q.  j-j^89g  ggy-j 

Will — Construction — Falsa  Demonstratio. 

A  testatrix  bequeathed  all  her  shares  in  two  specified  railway  companies. 
She  never  had  any  shares  in  either  company,  but  at  the  date  of  her  will 
she  held  debenture  stock  of  each  company,  which  she  Continued  to  hold  at 
the  time  of  her  death : — 

Held,  that  the  debenture  stock  passed  under  the  bequest. 

Summons  by  Samuel  Armstrong  and  A.  E.  F.  Francis,  the 
executors  and  trustees  of  the  will  of  Jane  Elizabeth  Weeding, 
as  plaintiffs,  against  Annie  Wilkin  (the  wife  of  Herbert  Wilkin) 
and  her  four  children  (three  of  whom  were  infants),  as  defend- 
ants, asking  for  the  determination  of  the  question,  whether 
certain  debenture  stock  of  the  Grand  Trunk  Eailway  of  Canada, 
belonging  to  the  testatrix  at  her  death,  and  known  as  Perpetual 
5  per  cent.  Debenture  Stock  Great  Western  Borrowed  Capital, 
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passed  under  a  bequest  contained  in  the  will  to  Annie  Wilkin 
of  my  shares  in  the  Great  "Western  Trunk  Railway  of  Canada," 
or  whether  the  same  stock  passed  under  the  residuary  bequest 
in  the  will. 

The  testatrix  by  her  will,  dated  January  29,  1894,  gave  to 
Annie  Wilkin  "  my  shares  in  the  Great  Western  Trunk  Rail- 
w^ay  of  Canada"  absolutely.  The  testatrix  also  gave  her 
"shares"  in  the  Grand  Trunk  Railway  of  Canada  to  trustees, 
upon  trust  to  pay  the  income  thereof  to  Elizabeth  Good  during 
her  life,  and  from  and  after  her  decease  she  directed  that  the 
same  should  fall  into  and  form  part  of  her  residuary  estate. 
And  the  testatrix  devised  and  bequeathed  the  residue  of  her 
estate  to  her  trustees,  upon  trust  for  sale  and  to  pay  the  income 
of  the  residuary  trust  funds  to  Annie  Wilkin  absolutely  during 
her  life,  and  after  her  decease  in  trust  for  the  children  of  Annie 
Wilkin  in  manner  therein  mentioned. 

The  testatrix  died  on  July  1,  1895. 

Elizabeth  Good  had  died  before  her. 

It  was  admitted  on  the  hearing  of  the  summons  that  there 
was  not  now  any  company  called  "  The  Great  Western  Trunk 
Railway  Company  of  Canada,"  though  there  had  formerly  been 
a  company  called  The  Great  Western  Railway  Company  of 
Canada,"  which,  in  August,  1882,  was  taken  over  by  and  united 
with  the  Grand  Trunk  Railway  Company  of  Canada.  The 
testatrix  never  at  any  time  during  her  life  possessed  any  shares 
in  either  the  Great  Western  Railway  Company  of  Canada  or 
the  Grand  Trunk  Railway  Company  of  Canada.  In  1880  she 
became  possessed  of  lOOOZ.  Perpetual  5  per  cent.  Debenture 
Stock  of  the  Grand  Trunk  Railway  Company  of  Canada,  and 
also  of  500/.  Perpetual  5  per  cent.  Debenture  Stock  of  the  Great 
Western  Railway  Company  of  Canada.  After  the  union  of  the 
two  companies  in  1882  the  latter  stock  became  known  as  "  Per- 
petual 5  per  cent.  Debenture  Stock  Great  Western  Borrowed 
Capital,"  and  the  similar  stock  of  the  Grand  Trunk  Railway 
became  known  as  "Perpetual  Debenture  Stock  Grand  Trunk 
Borrowed  Capital." 

These  two  sums  of  lOOOZ.  and  500Z.  debenture  stock  were 
respectively  possessed  by  the  testatrix  at  the  date  of  her  will, 
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NOETH  J.  and  she  continued  possessed  of  the  same  respectively  up  to  the 
1896      time  of  her  death. 


Aemsteong      C.  E.  E.  Jenkins,  for  Annie  Wilkin.    The  Court  must  have 
Wilkin,    regard  to  all  the  circumstances,  and  endeavour  to  discover  the 
'  intention  of  the  testatrix.    She  could  not  have  intended  the 

bequest  to  have  no  effect,  and  there  is  nothing  but  the  deben- 
ture stock  on  v^hich  it  can  operate.  She  must  have  intended 
that  stock  to  pass.  Townsend  v.  Townsend  (1)  is  an  authority 
directly  in  point.  If  there  were  something  to  answer  the 
description  the  Court  v^ould  not  extend  its  natural  meaning  ; 
but  here  there  is  nothing  but  the  debenture  stock  to  which 
the  description  can  apply :  In  re  Bodman  (2)  ;  In  re  Nottage.  (3) 
In  the  latter  case  it  was  held  that  debentures  passed  under  a 
bequest  of  debenture  stock  or  shares. 


Bardsicell,  for  the  residuary  legatees.  The  debenture  stock 
did  not  pass.  Debenture  stock  will  not  pass  under  a  gift  of 
debentures  :  In  re  Lmie.  (4)  In  re  Bodman  (2)  is  really  an 
authority  in  my  favour.  In  Li  re  Nottage  (3)  the  Court  con- 
sidered that  the  testator  had  provided  a  glossary  of  his  own. 
Here  the  testatrix  may  have  contemplated  buying  shares  in  the 
company.  In  re  Gray  (5)  shews  that  the  gift  fails  for  un- 
certainty. In  Dillon  v.  Arhins  (6)  it  was  held  that  a  gift  of 
shares  in  the  Alliance  Gas  Company  did  not  pass  debentures  of 
the  company. 

G.  E.  E.  Jenkins,  in  reply.  In  Dillon  v.  Arkins  (6)  the 
testator  had  shares  in  the  company.  In  Gallini  v.  Noble  (7)  a 
gift  of  all  the  testator's  money  in  the  Bank  of  England  was 
held  to  pass  stock  in  the  funds,  the  testator  never  having  had 
any  cash  in  the  Bank.  In  D  oh  son  v.  Waterman  (8)  a  gift  of 
3  per  cent.  Consolidated  Bank  Annuities  was  held  to  pass 
3  per  cent.  South  Sea  Annuities,  the  testator  having  none  of 
the  former  stock. 


In  re 
Weeding. 


J.  F.  PopJiam,  for  the  plaintiffs. 


Gur,  adv.  vult. 


(1)  1  L.  R.  Ir.  180. 

(2)  [1891]  3  Ch.  135. 

(3)  [1895]  2  Ch.  657. 

(4)  14  Ch.  D.  856. 


(5)  36  Ch.  D.  205. 

(6)  17  L.  R.  Ir.  636. 

(7)  3  Mer.  691. 

(8)  3  Ves.  308,  n. 
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June  6.  North  J.  (after  stating  the  facts).  The  question  is,  north  j 
whether  by  the  gift  of  shares  in  these  two  railway  companies  the  1896 
debenture  stock  which  the  testatrix  had  passed.  With  respect 
to  the  stock  of  the  Grand  Trunk  Kailway  Company  it  is  imma- 
terial whether  it  passed  or  not,  as  in  any  case,  in  the  events 
which  have  happened,  it  falls  into  the  residue.  But  I  think  it 
is  not  unimportant,  in  considering  the  construction  of  the  other 
gift,  that  in  two  cases  the  will  has  purported  to  bequeath  shares 
when  the  testatrix  had  no  shares,  but  only  debenture  stock. 
In  my  opinion  the  debenture  stock  did  pass.  The  will  thus 
expressed  clearly  shews  an  intention  to  pass  something.  The 
bequest  was  not  intended  to  be  inoperative.  I  quite  agree  that, 
if  the  testatrix  had  had  any  shares  in  one  of  the  companies, 
debenture  stock  of  that  company  could  not  pass,  because  there 
would  have  been  something  properly  described  by  the  gift,  and 
there  would  have  been  no  reason  for  giving  any  extension  to 
the  meaning  of  the  words.  But  here  words  are  used  which  do 
not  accurately  describe  anything  v^hich  the  testatrix  ever  had. 
No  doubt  she  intended  to  pass  something,  and  there  is  nothing 
except  this  debenture  stock  on  which  the  gift  can  operate.  If 
the  words  had  been  all  my  share"  in  the  Great  Western  of 
Canada  Railway  it  would  have  been  equivalent  to  a  gift  of  all 
my  property  in  the  railway  company.  But  the  fact  that  the 
phrase  used  is  "  all  my  shares,"  not  "  all  my  share,"  does 
create  a  little  more  difficulty  in  holding  that  the  debenture 
stock  passed. 

I  think,  however,  that  the  difficulty  is  not  insuperable.  A 
much  greater  difficulty  would  have  arisen  if  at  any  time  between 
the  date  of  her  will  and  her  death  the  testatrix  had  acquired 
shares,  according  to  In  re  Bodman.  (1)  In  that  case  a  testatrix 
had  both  shares  and  debenture  stock  in  a  company  at  the  date 
of  her  will,  and  it  was  held  that  the  latter  did  not  pass  by  a 
gift  of  shares.  In  my  opinion  that  fact  makes  all  the  difference  ; 
and,  if  this  testatrix  had  subsequently  to  the  date  of  her  will 
acquired  shares  in  the  company,  I  should  have  held  that  a 
different  construction  must  prevail.  It  may  be  rather  singular 
that  the  construction  of  the  will  should  depend  on  what 
(1)  [1891]  3  Ch.  135. 
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happened  subsequently  to  its  date.  But  the  reason  is  obvious, 
for  in  that  case  there  would  have  been  no  ambiguity,  as  the 
testatrix  would  have  had  property  which  the  words  of  the  will 
aptly  described. 

In  In  re  Nottage  (1)  Eigby  L.J.  used  these  words :  Yon 
have  got  a  long  way  towards  a  specific  gift  if  you  come  to  the 
conclusion  that  he  is  trying  to  describe  something  which  he 
has."  He  says,  ''You  have  got  a  long  way."  In  the  present 
case  I  think  there  is  enough  to  enable  me  to  go  the  whole  way, 
because  two  sets  of  shares  are  given,  when  in  each  case  the  tes- 
tatrix had  no  shares,  but  had  some  debenture  stock  and  nothing 
else.    That  satisfies  me  that  she  intended  the  stock  to  pass. 

The  Irish  case,  Toiviisendy.  Townsend  (2),  looks  very  much  in 
point,  and  it  was  properly  cited  to  me ;  but  I  do  not  think  it 
really  affects  the  present  case.  The  Vice-Chancellor  there,  on 
the  construction  of  the  will  before  him,  came  to  the  same  con- 
clusion as  I  have  come  to  on  the  construction  of  the  v^ll  with 
which  I  have  to  deal. 


Solicitors  :  Woodcoch,  Bijland  d  Parker ;  Percy  F,  Higgin- 
son ;  Snow,  Snow  d-  Fox, 

(2)  1  L.  R.  Ir.  180. 

W.  L.  C. 


(1)  [1895]  2  Ch.  664. 


2Cli. 


CHANCEEY  DIVISION. 


369 


ALLCAED  V.  WALKEK. 


STIKLINGJ. 


Terms— Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  ^l^— Matri- 
monial Catises  Act,  1859  (22  &  23  Vict.  c.  61),  s.  5 — Married  Woman 
— Disposition  of  Heal  and  Personal  Estate — Fines  and  Becoveries  Act,  1833 
(3  &  4  Will.  4,  c.  74),  ss.  1,  71—3falins'  Act  (20  &  21  Vict.  c.  57). 

By  a  post-nuptial  settlement  executed  in  1877,  and  acknowledged  by 
tlie  wife  under  the  Fines  and  Recoveries  Act,  property  of  the  wife  was 
settled  upon  trusts  for  the  benefit  of  the  husband  and  wife  and  the  issue 
of  the  marriage ;  and  the  husband  and  wife  covenanted  for  the  settlement 
of  the  wife's  after-acquired  property.  In  November,  1893,  the  marriage 
was  dissolved  on  the  ground  of  the  adultery  of  the  wife.  In  December, 
1893,  the  husband  presented  a  petition  for  variation  of  the  settlement, 
setting  out  the  funds  subject  to  the  trusts  thereof ;  and  the  wife  by  her 
answer  admitted  the  same  to  be  correct.  On  April  24,  1894,  a  consent 
order  was  made  on  the  petition  varying  the  settlement  by  directing  pay- 
ment of  certain  annual  sums  to  the  husband  and  the  only  child  of  the 
marriage.  The  wife,  having  married  the  co-respondent,  brought  an  action 
for  a  declaration  that  certain  property  which  upon  the  petition  for  variation 
had  been  assumed  by  all  parties  to  be  bound  by  the  settlement  was  not 
so  bound.  The  Court,  being  of  opinion  that  the  property  in  question  was 
not  included  in  the  settlement,  and  that  the  terms  of  the  order  for  variation 
had  been  agreed  to  by  the  parties  under  a  common  mistake,  granted  relief 
to  the  plaintiff,  but  upon  the  terms  that  any  application  to  the  Divorce 
Court,  under  s.  45  of  the  Act  20  &  21  Vict.  c.  85,  for  a  further  settle- 
ment upon  the  husband  and  child  of  the  marriage,  should  be  dealt  with  in 
all  respects  as  if  it  had  been  made  before  April  24,  1894,  and  was  being 
considered  by  the  Court  on  that  day. 

Real  estate  which  devolved  upon  the  wife  upon  the  intestacy  of  her 
father,,  who  died  in  1893,  was  held  not  to  be  at  the  date  of  the  settle- 
ment an  "  estate  "  in  land  within  the  meaning  of  s.  77  of  the  Fines  and 
Recoveries  Act;  and  interests  in  personal  estate,  to  which  she  became 
entitled  under  the  will  of  a  testator  who  was  living  at  the  date  of  the 
settlement,  were  held  not  to  be  "future  interests"  of  which  she  could 
dispose  under  the  provisions  of  Malins'  Act. 

The  "  future  interests  "  contemplated  by  the  Act  are  interests  to  which, 
at  the  date  of  the  disposing  deed,  the  married  woman  has  some  existing 
title  at  law  or  in  equity. 


Action. 

The  plaintiff,  Mrs.  Georgiana  Augusta  Allcard,  in  this  action 
claimed— (1.)  a  declaration  that  certain  funds  held  by  or  in  the 
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STIRLING  J.  hands  of  the  defendants,  E.  L.  Walker,  C.  W.  Murray,  and 
1896       Thomas  Lupton,  as  if  subject  to  the  trusts  of  a  post-nuptial 
Allcaed    settlement  executed  by  her  on  June  12,  1877,  were  in  fact  her 
Walkee     absolute  property,  and  that  the  said  defendants  might  be  ordered 
  to  transfer  and  pay  the  same  to  her  free  from  the  said  settle- 
ment ;  (2.)  a  declaration  that  the  share  of  the  plaintiff  in  the 
real  estate  of  her  father,  S.  A.  E.  Konarski,  was  not  subject  to 
or  affected  by  the  said  settlement ;  and  (3.)  a  declaration  that 
all  such  parts  of  the  shares  and  interests  of  the  plaintiff  in  the 
estate  of  her  deceased  uncles,  James  and  George  Lucas,  and  in 
the  personal  estate  of  her  said  father,  or  in  any  of  such  estates 
as  had  not  been  already  paid  to  or  come  into  the  hands  of  the 
said  defendants,  were  free  from  all  claims  of  the  said  defendants 
as  tru.stees  of  the  said  settlement,  and  that  the  plaintiff^  was 
entitled  to  receive  and  retain  the  same  for  her  own  use. 

On  May  6,  1873,  the  plaintiff,  then  Georgiana  Augusta 
Konarski,  spinster,  intermarried  with  the  defendant,  Walde- 
grave  Charles  Fearn  Kell.  There  was  issue  of  the  marriage 
one  child  only,  namely,  the  defendant,  Yernon  George  Walde- 
grave  Kell,  who  attained  the  age  of  twenty-one  years  in  1894. 
No  settlement  or  agreement  for  a  settlement  was  made  before 
or  upon  the  said  marriage ;  but  on  June  12,  1877,  the  above- 
mentioned  settlement  was  executed  by  Mr.  and  Mrs.  Kell,  and 
was  acknowledged  by  Mrs.  Kell  in  accordance  with  the  require- 
ments of  the  Fines  and  Eecoveries  Act.  It  contained  recitals 
to  the  effect  that  Mrs.  Kell,  as  one  of  the  next  of  kin  of  her 
uncle,  James  Lucas,  deceased,  was  entitled  to  one  equal  un- 
divided fifteenth  part  or  share  of  his  residuary  personal  estate  ; 
but  that  the  amount  and  particulars  of  such  personal  estate  had 
not  been  ascertained,  and  that  the  one-fifteenth  part  or  share 
had  not  been  reduced  into  possession ;  but  it  was  estimated  that 
the  share  would  exceed  in  value  the  sum  of  4000Z. ;  and  by  the 
operative  part  of  the  deed,  Mr.  and  Mrs.  Kell  assigned,  or  pur- 
ported to  assign,  to  trustees  the  one-fifteenth  or  other  the  share 
to  which  Mrs.  Kell,  as  one  of  the  next  of  kin  of  James  Lucas, 
or  Mr.  Kell  in  her  right,  was  entitled  in  the  residuary  estate  of 
James  Lucas,  upon  trusts  (subject  to  the  payment  thereout  of  a 
sum  of  200?.  to  Mr.  Kell)  for  investment  and  payment  of  the 
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income  to  Mrs.  Kell  during  the  joint  lives  of  herself  and  Mr.  STIRLING  J. 
Kell  for  her  separate  use  without  power  of  anticipation  ;  and  1896 
after  the  death  of  either  to  the  survivor  during  his  or  her  life ; 
and  after  the  death  of  the  survivor  upon  trust  for  the  issue  of 
the  marriage  as  Mr.  and  Mrs.  Kell  should  jointly  appoint ;  and 
in  default  of  such  appointment  as  the  survivor  should  appoint ; 
and  in  default  of  and  subject  to  such  appointment  upon  trust 
for  all  the  children  of  the  marriage  who,  being  sons,  should 
attain  the  age  of  twenty-one  years,  or,  being  daughters,  should 
attain  that  age  or  marry.  The  deed  also  contained  a  clause  to 
the  effect  that  if  at  any  time  during  the  joint  lives  of  the  said 
Mr.  and  Mrs.  Kell  any  real  or  personal  estate  whatever,  being 
of  the  value  of  5001.  or  upwards  from  any  one  source,  should  be 
devised  or  bequeathed,  or  descend  to  or  devolve  upon  or  vest  in 
the  said  Mrs.  Kell  or  Mr.  Kell  in  her  right,  or  to  or  upon  or  in 
any  person  or  persons  in  trust  for  her,  then  and  in  every  such 
case  Mr.  and  Mrs.  Kell  would  make,  do,  acknowledge,  and 
execute  all  such  acts,  deeds,  conveyances,  assignments,  and 
assurances  as  the  trustees  of  the  settlement  should  require  for 
assuring  all  such  real  and  personal  estate  unto  and  to  the  use 
of  the  trustees,  to  be  held  upon  the  same  trusts  as  the  trust 
funds  thereinbefore  settled.  It  was  also  agreed  and  declared 
that  the  agreements  for  settlement  therein  contained  should  be 
deemed  and  construed  to  extend  to  and  include,  in  addition  to 
any  such  future  acquired  real  and  personal  property,  all  (if  any) 
the  freehold,  copyhold,  and  leasehold  estates,  and  all  the  stocks, 
funds,  and  securities  for  money,  including  collectively  in  value 
the  sum  of  500^.  to  which  Mrs.  Kell,  or  Mr.  Kell  in  her  right, 
was  then  entitled  in  possession,  remainder,  reversion,  or  contin- 
gency, in  addition  respectively  to  the  property  thereinafter  and 
specifically  settled. 

On  May  3,  1893,  a  decree  nisi  was  made  for  the  dissolution 
of  the  marriage  of  Mr.  and  Mrs.  Kell  on  the  ground  of  the 
misconduct  of  Mrs.  Kell  with  James  Allcard,  who  was  the  co- 
respondent in  the  suit.  On  November  13,  1893,  the  decree  was 
made  absolute,  and  on  November  18  the  plaintiff  intermarried 
with  James  Allcard,  whose  wife  she  now  was.  No  settlement, 
or  agreement  for  a  settlement,  was  made  before  or  upon  this 
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STIKLING  J,  marriage.    On  December  5,  1893,  Mr.  Kell  presented  a  petition 
1896       to  the  Divorce  Court  for  variation  of  the  settlement  of  June  12, 
Allcard    1877.     It  set  out- in  paragraph  6  the  funds  there  alleged  to 
Walker     ^®  subject  to  the  trusts  of  the  settlement,  including  a  sum  of 

  4344Z.  Consols  v^hich  had  come  to  the  hands  of  the  trustees 

after  the  decree  nisi  was  made.  Paragraphs  7,  8,  and  9  set  out 
certain  funds  which  had  not  then  come  to  the  hands  of  the 
trustees,  but  which  Mrs.  Kell  was  entitled  to  ;  and  paragraph  10 
stated  as  follows  :  "  The  funds,  shares,  and  interest  mentioned 
in  paragraphs  7,  8,  and  9  hereof  will  be  subject  to  the  trusts  of 
the  said  indenture  of  settlement  of  the  12th  June,  1877."  Mrs. 
Kell,  then  Mrs.  Allcard,  put  in  an  answer  to  the  petition,  and 
she  thereby  either  expressly  admitted  or  did  not  dispute  the 
allegations  in  the  petition  as  to  the  property  subject  to  the 
trusts  of  the  settlement,  and,  in  particular,  she  did  not  disputes 
paragraph  10.  The  application  was  referred  to  the  registrar, 
who,  on  April  4,  1894,  reported  that  it  was  proposed,  with  the  ' 
consent  of  Mr.  Kell  and  Mrs.  Allcard,  that  the  trustees  of  the 
settlement  should,  out  of  the  income  arising  from  the  trust 
funds  comprised  therein,  during  the  joint  lives  of  Mr.  Kell  and 
Mrs.  Allcard,  pay  to  Mr.  Kell  300Z.  per  annum,  and  to  their 
only  son  1501.  per  annum,  and  on  the  death  of  either  Mr.  Kell 
or  Mrs.  Allcard,  and  during  the  lifetime  of  the  survivor,  pay  to 
their  son  300Z.  per  annum  in  lieu  of  150Z.  ;  and,  further,  that  a 
certain  sum  of  113Z.  paid  by  Mrs.  Allcard  for  the  advancement 
of  the  son  should  be  repaid  to  her  out  of  a  sum  raised  under 
the  powers  of  the  settlement  for  that  purpose,  and  that  during 
the  joint  lives  of  Mr.  Kell  and  Mrs.  Allcard  the  latter  should 
have  the  right  to  nominate  two  out  of  the  three  trustees  of  the 
settlement,  and  Mr.  Kell  the  third.  The  registrar  expressly 
reported  that  the  son  (who  was  then  an  infant)  was  not  sepa- 
rately represented  ;  but  in  consideration  of  the  provision  to  be 
made  for  him  out  of  the  trust  funds  during  the  lifetime  of  his 
father  and  mother,  it  did  not  seem  that  on  the  whole  his 
interests  under  the  settlement  would  be  prejudicially  affected. 
On  April  24,  1894,  an  order  was  made  varying  the  settlement 
in  accordance  with  the  registrar's  report.  At  the  date  of  the 
settlement  the  plaintiff  was  entitled  to  three  interests  only : 
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first,  her  share  of  the  personal  estate  of  James  Lucas,  expressly  STIRLING  J. 
dealt  with  by  the  settlement ;  secondly,  an  interest  under  the  1896 
will  of  her  grandfather,  who  died  in  1830,  in  certain  personal  allcard 
estate,  contingent  on  her  surviving  the  expiration  of  twenty  ^y^^^j,^^ 

years  from  April  24,  1871,  but  as  to  one  moiety  subject  to  the   

life  interest  of  her  father,  who  did  not  die  until  January,  1893  ; 
and,  thirdly,  an  interest  under  the  marriage  settlement  dated 
April  24,  1840,  of  her  father  and  mother  in  certain  personal 
estate  subject  to  the  life  interest  of  her  father.  Subsequently 
to  the  date  of  the  settlement  she  became  entitled  under  the  will 
of  George  Lucas,  who  died  on  June  7,  1890,  to  certain  interests 
in  personal  estate,  and  the  proceeds  of  real  estate  devised  upon 
trust  for  sale,  and  to  interests,  as  one  of  the  co-heiresses-at-law 
and  next  of  kin  of  her  father,  who  died  intestate  in  January, 
1893,  entitled  to  considerable  real  and  personal  estate.  At  the 
date  of  the  decree  nisi  sums  amounting  to  about  25,000Z.  had 
been  paid  to  the  trustees  of  the  settlement  in  respect  of  interests 
of  the  plaintiff,  which  at  that  date  were  vested  in  possession  in 
her,  or  in  Mr.  Kell  in  her  right.  Between  the  dates  of  the 
decree  nisi  and  the  decree  absolute  sums  amounting  to  about  ' 
4500Z.  were  paid  to  the  same  trustees,  and  subsequently  to  the 
last-mentioned  date  sums  amounting  to  about  6000Z.  were  also 
paid  to  them.  Sums  amounting  to  about  18,500Z.  were  still 
payable  in  respect  of  the  plaintiff's  interests  in  the  estates  of 
her  father  and  James  and  George  Lucas. 

The  writ  in  this  action  was  issued  on  May  2,  1895,  and  the 
plaintiff  thereby  claimed  declarations  to  the  following  effect : 
Pirst,  that  all  the  funds  transferred  to  the  trustees  of  the  settle-fA 
ment  subsequently  to  the  date  of  the  decree  nisi  were  the 
absolute  property  of  the  plaintiff.  Secondly,  that  the  share  of ' 
the  plaintiff  in  the  real  estate  of  her  father  was  not  subject  to 
or  affected  by  the  settlement ;  and,  thirdly,  that  all  the  funds 
which  had  not  yet  come  to  the  hands  of  the  trustees  of  the 
settlement  in  respect  of  the  plaintiff's  interests  in  the  personal  | 
estates  of  her  fe.ther  and  James  and  George  Lucas  were  not 
subject  to  or  affected  by  the  settlement.  No  question  was 
raised  as  to  the  sums  amounting  to  25,000/.  which  came  to  the 
hands  of  the  trustees  before  the  date  of  the  decree  nisi,  and  it 

Vol.  11.  1896.  -2  0  1 
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STIRLING  J.  was  further  admitted  at  the  bar  on  behalf  of  the  plaintiff  that 
1896       in  the  event  of  her  claim  to  the  other  funds  proving  successful 
Allcard    she  was  bound  to  elect,  and  that  in  the  event  of  her  electing  to 
Walker  opposition  to  the  settlement  (as  was  her  intention)  the 

  surplus  income  of  the  25,000Z.  admitted  to  be  effectually  settled, 

after  providing  for  the  annual  sums  of  300Z.  and  150Z.  directed 
to  be  paid  to  Mr.  Kell  and  his  son  by  the  order  of  April  24, 
1894,  ought  to  be  applied  in  making  good  what  might  be  lost 
by  any  parties  disappointed  by  the  plaintiff's  election.  On 
behalf  of  Mr.  Kell  and  his  son  it  was  admitted  that  down  to 
April  8,  1895,  all  parties  had  proceeded  on  the  footing  that  the 
settlement  of  June  12,  1877,  was  binding  upon  the  plaintiff. 

Cozens-Hardy,  Q.G.,  and  Ashworth  James,  for  the  plaintiff. 
In  1877  the  plaintiff,  being  a  married  woman,  could  only  contract 
so  as  to  bind  her  property,  whether  in  possession  or  reversion,, 
by  the  aid  of  the  provisions  of  the  Fines  and  Eecoveries  Act  or 
Malins'  Act ;  and  under  those  Acts  she  could  not  bind  her  after- 
acquired  property. 

The  question  is,  what  was  the  effect  of  the  decree  for  dissolu- 
tion of  the  marriage  ?  The  effect  dates  from  the  decree  nisi,  and 
not  from  the  final  order :  Wilkinson  v.  Gibson  (1)  ;  Frole  v> 
Soady.  (2)  Except  as  to  property  of  the  wife  reduced  into 
possession  by  the  husband  before  the  decree  nisi,  the  settlement, 
so  far  as  the  wife  is  concerned,  was  a  nullity,  and  must  be 
treated  as  if  the  husband  had  died  upon  that  day.  It  has  no 
effect  except  perhaps  so  as  to  bring  into  operation  the  doctrine 
of  election. 

There  can  be  no  question  of  affirmation  or  rectification  of  the 
settlement,  because  it  was  not  merely  voidable,  but  absolutely 
void.    There  was  no  contract  at  all. 

The  proceedings  for  variation  of  the  settlement  before  the 
Divorce  Court  do  not  operate  so  as  to  bind  the  parties  by  way 
of  estoppel  or  otherwise.  No  new  contract  was  then  entered 
into,  nor  was  there  any  compromise  of  a  doub1;ful  right. 

The  relief  now  asked  for  by  the  plaintiff  does  not  constitute 
any  interference  with  the  order  of  the  Divorce  Court ;  there  will 
(1)  L.  R.  4  E(i.  162.  (2)      E.  3  Ch.  220. 
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still  be  ample  funds  to  meet  the  annuities  to  Mr.  Kell  and  STIRLING  J. 
his  son.  1896 

Since  the  date  of  the  order  nisi  there  has  been  no  new  settle-  allcard 
ment,  and  there  has  been  nothing  more  than  assent  to  the  ^aj^b:er 

investment  of  funds  subject  to  what  has  erroneously  been  con-   

sidered  as  a  binding  settlement. 

As  to  property  which  has  not  yet  reached  the  hands  of  the 
trustees,  there  is  no  equity  to  prevent  the  plaintiff  from  inter- 
cepting it. 

Having  regard  to  the  case  of  Coclrington  v.  Codrington  (1),  it 
is  not  disputed  that  the  balance  of  the  income  arising  from  the 
funds  which  are  admittedly  bound  by  the  settlement  ought, 
after  providing  for  the  annuities,  to  go  to  the  persons  dis- 
appointed by  the  plaintiff's  election  to  take  against  the  settle- 
ment. 

The  plaintiff  is  entitled  to  a  transfer  of  all  the  property  which 
has  reached  the  trustees  since  the  date  of  the  order  nisi,  and  to 
a  declaration  that  all  her  property  which  has  not  yet  come  to 
the  hands  of  the  trustees  is  not  bound  by  the  settlement. 

There  is  some  suggestion  on  the  pleadings  that  there  was  a 
reduction  into  possession  by  reason  of  the  trustees  of  the  settle- 
ment being  also  executors  of  the  instrument  under  which  some 
of  the  property  was  derived  ;  but  that  point  is  covered  by  Baker 
V.  Hall  (2)  and  Wall  v.  Tomli?iso?i.  (3) 

Hastings,  Q.C.,  and  H.  Terrell,  for  the  defendants,  the 
trustees. 

Buckley,  Q.C.,  and  A.  aB.  Terrell,  for  the  defendants,  the 
Kells.  By  the  settlement  the  wife  purported  to  bind  herself 
as  to  all  property  which  should  come  to  her. 

Under  the  Fines  and  Recoveries  Act  she  had  power  to  dispose 
of  any  interests  she  might  have  in  real  estate. 

The  covenant  to  settle  after-acquired  property  was  a  "  dis- 
position "  by  her  within  s.  77  of  the  Act,  and  operated  so  as  to 
bind  any  real  estate  which  should  come  to  her.  Any  real 
estate,  therefore,  to  which  she  is  entitled  under  the  will  of 
George  Lucas,  or  under  the  intestacy  of  her  father,  is  bound  by 

(1)  L.  R.  7  H.  L.  854.  (2)  12  Ves.  497. 

(3)  16  Ves.  413. 

2  (7  2  i 
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STIRLING  J.  the  settlement :  Briggs  v.  Ghamherlain  (1) ;  Miller  v.  Collins  (2)  ; 
1896       Pride  v.  Buhh  (3) ;  Crofts  v.  Middleton  (4) ;  Carter  v.  Carter.  (5) 
Allcaed    Then,  as  to  personalty,  her  right  to  deal  with  that  is  governed 
Walker.         Vice-ChanceUor  Malins'  Act  (20  &  21  Yict.  c.  57),  under 


which  a  married  woman  can  dispose  of  her  futm-e  or  rever- 
sionary interests  in  personal  estate.  The  effect  of  the  plain- 
tiff's covenant,  therefore,  was  to  bind  not  merely  interests  in 
personalty  to  which  she  was  then  entitled  in  reversion,  but  also 
any  interest  which  was  future  in  right  and  title,  as  well  as 
future  in  enjoyment. 

Future  property,  possibilities,  and  expectancies  are  assignable 
in  equity  :  Tailhtj  v.  Official  Beceiver.  (6) 

[Stieling  J.  Do  you  say  that  s.  77  of  the  Fines  and 
Kecoveries  Act  includes  mere  future  possibilities  ?] 

Yes  ;  and  we  submit  that  the  covenant  would  bind  an  interest 
derived  under  a  will  not  made  at  the  date  of  the  settlement. 
As  regards  interests  not  in  possession  at  the  date  of  the  settle- 
ment, no  doubt  it  may  well  be  they  could  only  become  bound  in 
the  sense  that  the  husband  was  entitled  to  reduce  them  into 
possession — in  which  case  they  would  be  bound  by  his  covenant. 
Then  as  to  the  property  not  yet  received  by  the  trustees,  the 
parties  to  the  divorce  proceedings  came  before  the  Court  on 
the  assumption  that  the  settlement  was  binding  and  covered 
all  the  lady's  property,  and  on  that  footing  the^order  was  made. 
She  was  then  competent  to  bind  herself,  and  is  bound  accord- 
ingly.   It  is  not  disputed  that  she  must  elect. 

The  next  question  is,  what  is  the  effect  of  the  divorce 
proceedings  as  regards  property  which  reached  the  hands  of 
the  trustees  after  the  date  of  the  decree  nisi,  but  before  the 
order  absolute  ? 

In  Prole  v.  Soady  (7)  no  money  was  paid  between  the  decree 
nisi  and  the  decree  absolute  ;  that  case,  therefore,  is  no  authority 
upon  the  present. 

In  Wilkinson  v.  Gibson  (8)  the  lady  was  not  in  a  position  to 


(1)  11  Hare,  69. 

(2)  [1896]  1  Cli.  573. 

(3)  L.  R.  7  Cli.  64. 

(4)  8  D.  M.  &  G.  192. 


(5)  [1896]  1  Ch.  62. 

(6)  13  App.  Gas.  523,  543. 


(7)  L.  E.  3  Ch.  220. 

(8)  L.  E.  4  Eq.  162. 
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bind  her  reversionary  interests  ;  the  settlement,  therefore,  was  STIRLING  J. 
of  course  a  nuUity  so  far  as  she  was  concerned.  1896 

As  regards  all  sums  received  by  the  trustees  after  the  decree  allcard 
for  divorce,  they  were  paid  to  the  trustees  on  the  assump-  ^^^lker. 

tion  by  all  parties  that  the  settlement  was  valid  and  binding.   

The  money  was,  therefore,  paid  under  a  mistake  of  law,  and 
cannot  be  recovered  by  the  plaintiff  in  any  form  of  action : 
Bate  V.  Hooper  (1) ;  Shy  ring  v.  Greemoood.  (2)  Moreover, 
what  was  done  in  the  proceedings  for  variation  of  the  settle- 
ment in  1893  constituted  a  new  settlement,  which  the  plaintiff, 
being  then  a  married  woman,  was  by  virtue  of  the  Married 
Women's  Property  Act,  1882,  perfectly  competent  to  make. 

[Stieling  J.  Upon  a  decree  for  dissolution,  has  the  Court 
power  to  direct  a  settlement  of  property  not  included  in  any 
settlement  ?] 

Mihie  V.  Mibie  (3) ;  Bemjon  v.  Bemjon  (4)  ;  20  &  21  Vict.  c.  85^ 
and  22  &  23  Vict.  c.  61. 

[They  also  referred  to  Campbell  v.  Bainhridge.  (5)] 

Cozens-Hardy ,  Q.C.,  in  reply.  The  Fines  and  Kecoveries 
Act  does  not  apply.  The  plaintiff  at  the  date  of  the  settlement 
had  no  real  estate,  but  only  an  expectancy.  The  Act  does  not 
give  a  married  woman  power  to  contract  so  as  to  bind  her 
expectant  future  interests  ;  it  only  empowers  her  to  dispose  of 
such  interests  as  may  be  vested  in  her  at  the  time.  The 
definition  of  the  word  "estate"  in  s.  1  of  the  Act  does  not 
extend  to  a  case  where  there  is  no  estate  or  interest  whatever. 

Again,  Vice-Chancellor  Malins'  Act  has  no  application  to 
this  case.  It  does  not  avail  as  to  property  in  possession,  nor 
as  to  property  to  which  the  married  woman  is  entitled  under 
instruments  made  before  the  Act;  and  we  submit  that  the 
right  to  dispose  of  future  or  reversionary  interests  "  does  not 
extend  to  interests  which  are  not  in  existence  at  the  date  of 
the  disposition.  Moreover,  there  was  no  consideration  for  the 
deed.  But  assuming  that  there  was,  the  deed  was  void  and 
inoperative  so  far  as  the  plaintiff  was  concerned. 


(1)  5  D.  M.  &  O.  338.  (3)  L.  R.  2  P.  &  M.  295. 

(2)  4  B.  &  C.  281.  (4)  15  P.  D.  54. 

(5)  L.  R.  6  Eq.  269. 
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STIRLING  J.     It  is  suggested  that  in  order  to  recover  the  property  from  the 
1896      trustees  the  plaintiff  must  bring  an  action  for  money  had  and 
Allcaed    received.    But  this  is  an  action  to  recover  specific  property 
Walkek     which  by  mistake  has  got  into  the  hands  of  the  trustees.  The 

  mistake  was  one  of  fact,  and  the  Court  of  Equity  will  relieve 

either  party  from  an  arrangement  entered  into  under  a  mistake 
of  fact  unless  the  interests  of  third  parties  have  intervened, 
which  is  not  the  case  here :  Huddersjield  Banking  Co.  v. 
Lister  d-  Sons  (1)  ;  Cooper  v.  Phibbs  (2)  ;  Jones  v.  Clifford.  (3) 
As  to  the  funds  which  reached  the  hands  of  the  trustees 
between  the  date  of  the  decree  nisi  and  the  order  absolute, 
anything  done  in  that  interval  must  be  subject  to  the  danger  of 
being  set  aside  by  the  decree  being  made  absolute.  After  the 
decree  was  made  absolute,  no  doubt  the  plaintiff  assented  to 
"  certain  investments  being  made ;  but  her  rights  were  not 
thereby  affected.  If  what  was  done  in  1893  created  a  new 
;  settlement,  no  doubt  the  plaintiff's  case  fails ;  but  we  submit 
that  there  was  no  new  settlement.  The  plaintiff  will  raise  no 
objection  to  an  application  being  made  to  the  Divorce  Court 
for  the  exercise  of  its  discretion  under  20  &  21  Vict.  c.  85,  s.  45. 
;She  is  content  that  the  whole  income  of  the  fund  admittedly 
;;settled  shall  go  to  the  father  and  son. 

Cur.  adv.  vuU. 


May  2.  Stieling  J.  (after  stating  the  facts).  It  will  be 
convenient  in  the  first  instance  to  consider  how  far  the  settle- 
ment of  June  12,  1877,  bound  the  plaintiff.  This  instrument 
does  not  purport  to  have  been  made,  and  was  not  in  fact 

^made,  in  pursuance  of  any  ante-nuptial  contract.  Whatever 
binding  effect  it  has  on  the  property  of  the  plaintiff  must  be 

-derived  from  the  two  statutes  then  in  force  which  enabled 
married  women  to  dispose  of  their  property — namely,  the 
Fines  and  Recoveries  Act,  and  the  statute  20  &  21  Vict.  c.  57, 
commonly  known  as  Vice-Chancellor  Malins'  Act.  First,  as  to 
the  Fines  and  Recoveries  Act.  At  the  date  of  the  settlement 
the  plaintiff  was  not  entitled  to  any  real  estate.  She  first  be- 
came entitled  to  real  estate  on  the  death  of  her  father  in 
(1)  [1895]  2  Ch.  273.         (2)  L.  E.  2  H.  L.  149.        (3)  3  Ch.  D.  779. 
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January,  1893.    If  the  real  estate  to  which  she  so  became  STIRLING  J. 
entitled  is  affected  by  the  settlement,  it  must  be  by  virtue  of  1896 
the  covenant  for  the  settlement  of  the  plaintiff's  after-acquired  allcakd 
property  therein  contained.    Now  s.  77  of  the  Fines  and  ^y^lker 

Kecoveries  Act  enables  a  married  woman  by  deed  "  to  dispose   

of  lands  of  any  tenure.  .  .  .  and  also  to  dispose  of,  release, 
surrender  or  extinguish  any  estate  which  she  alone,  or  she  and 
her  husband  in  her  right,  may  have  in  any  lands  of  any  tenure." 
By  s.  1  it  is  provided  that  "the  word  '  estate'  shall  extend  to 
an  estate  in  equity  as  well  as  at  law,  and  shall  also  extend  to(^ 
any  interest,  charge,  lien,  or  incumbrance  in,  upon,  or  affecting  ( 
lands,  either  at  law  or  in  equity."  The  question  then  arises ( 
whether  on  June  12,  1877,  the  plaintiff,  or  her  then  husband  in^ 
her  right,  had  any  estate  at  law  or  in  equity  in  the  real  estate  of 
her  father,  or  any  interest  of  any  kind  in,  upon,  or  affecting  such 
real  estate.  The  answer  in  my  judgment  must  be  that  she  had 
not.  Her  father  was  then  living,  and  all  that  she  had  was  not 
an  estate  or  interest  at  law  or  in  equity  in  his  real  estate,  but 
merely  the  possibility  or  expectation  that  at  some  future  time, 
in  the  event  of  his  dying  intestate,  an  estate  or  interest  might 
accrue  to  her. 

Next,  as  to  the  effect  of  Vice-Chancellor  Malins'  Act.  That 
Act  enables  a  married  woman  "  to  dispose  of  every  future  or 
reversionary  interest,  whether  vested  or  contingent,  of  such 
married  woman,  or  her  husband  in  her  right,  in  any  personal 
estate  whatsoever,  to  which  she  shall  be  entitled  under  any;; 
instrument  made  after"  December  31,  1857,  "  and  also  to  re- 
lease and  extinguish  her  right  or  equity  to  a  settlement  out  of 
any  personal  estate  to  which  she,  or  her  husband  in  her  right, 
may  be  entitled  in  possession  under  any  such  instrument  as 
aforesaid."  It  is  to  be  observed  that  the  title  of  the  married 
woman  must  be  derived  under  an  instrument,  and,  secondly, 
that  such  instrument  must  be  made  after  December  31,  1857. 
Now,  of  the  five  interests  of  the  plaintiff  that  I  have  already 
specifically  mentioned,  the  first  and  fifth  arose  under  intestacies, 
and  not  under  instruments ;  while  the  second  and  third  arose 
under  instruments  made  before  December  31,  1857.  Con- 
sequently, none  of  these  interests  could  be  disposed  of  under 


380 


CHANCEEY  DIVISION. 


[1896] 


STIRLING  J.  this  Act.    The  remaining  interests  arose  under  the  will  of 
1896       George  Lucas,  dated  May  23,  1890,  and  it  is  contended  that 
Allcakd    these  are  "  future  interests  "  within  the  meaning  of  the  statute. 
Walkee  judgment,  they  are  not.    At  the  date  of  the  settlement 

  they  were  mere  possibilities  or  expectancies  of  interests,  and 

were  not  interests  either  at  law  or  in  equity,  nor  future 

i interests  within  the  meaning  of  the  Act.  The  "  future 
interests  "  spoken  of  in  the  Act  are,  in  my  opinion,  interests  to 
which  at  the  date  of  the  disposing  deed  the  married  woman  has 
f 'Some  existing  title  at  Jaw  or  in  equity.  The  words  "  future  or 
reversionary  interests  "  appear  to  be  contrasted  with  estate  "  to 
which  she  or  her  husband  in  her  right  may  be  entitled  in 
possession."  An  example  of  a  future  vested  interest  within  the 
meaning  of  the  Act  would  be  a  legacy  which  had  become  vested 
but  was  not  then  payable.  I  have  not  found  any  case  on  the 
construction  of  either  of  these  statutes  which  is  precisely  in 
point ;  but  in  support  of  the  view  which  I  have  expressed  as  to 
the  difference  between  estates  and  interests  and  mere  expect- 
ancies, I  may  refer  to  the  propositions  laid  down  by  Lord 
Westbury  in  Davis  v.  Angel  (1),  and  by  Kay  L.J.  in  In  re 
Parsons  (2) ,  in  the  latter  of  which  cases  the  previous  authorities 
are  elaborately  considered.  The  result  is  that,  in  my  opinion, 
the  settlement  of  1877  must  be  regarded,  so  far  as  it  was 
effectual  at  all,  as  the  settlement  of  Mr.  Kell  alone.  The 
covenant  on  the  part  of  the  plaintiff  was  not,  down  to  the 
dissolution  of  the  plaintiff's  marriage,  in  any  way  binding  on 
her,  but  was  void,  and  not  merely  voidable  so  far  as  she  was 
concerned.  This  being  the  case,  it  was  incapable  of  being 
simply  affirmed  by  the  plaintiff  when  she  ceased  to  be  under 
disability.  If  it  became  binding  on  her,  it  must  be  by  reason  of 
acts  on  her  part  which  amount  to  the  making  of  a  new  settle- 
ment. It  is  contended  that  such  acts  of  hers  are  to  be  found 
in  the  proceedings  upon  the  petition  presented  to  the  Divorce- 
Court  in  December,  1893.  At  this  time  the  plaintiff  had  married 
again ;  but  as  no  settlement  was  made  on  the  occasion  of  this 
second  marriage  the  plaintiff  was  entitled  for  her  separate  use 
to  all  property  of  hers  not  bound  by  the  settlement  of  1877, 
(1)  4  D.  F.  &  J.  524.  (2)  45  Ch.  D.  51,  57. 
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and  she  was,  with  regard  to  such  property,  in  the  position  of  a  STIRLING  J. 
feme  sole.    In  that  state  of  things  she  agreed  to  the  terms  1896 
stated  in  the  registrar's  report,  and  embodied  in  the  order  of  Allcakd 
April  24,  1894.    Those  terms  were  entered  into  by  the  plaintiff  Walker 

and  the  defendant  Mr.  Kell,  and  were  sanctioned  by  the  Com-t   

on  the  assumption  made  by  all  that  all  the  funds  specified  in 
the  petition  of  Mr.  Kell  were  or  would  be  subject  to  the 
trusts  of  the  settlement  of  1877.  That  assumption,  in  my 
view,  was  incorrect,  and  the  plaintiff  desires  relief  on  the 
footing  of  having  made  a  mistake.  It  is  said  for  the  de- 
fendant, Mr.  Kell,  that  the  mistake  was  one  of  law,  and 
that  relief  cannot  be  given  in  respect  of  it.  In  my  opinion 
that  is  not  so.  I  think,  in  the  first  place,  that  the  mistake 
was  one  which  related  to  the  existing  rights  and  interests 
under  the  settlement  within  the  meaning  of  the  law  as  laid 
down  by  Lord  Westbury  in  CoojJer  v.  PJiihhs  (1),  where  he 
says  :  *'It  is  said  *  Ignorantia  juris  baud  excusat,'  but  in  that 
maxim  the  word  '  jus '  is  used  in  the  sense  of  denoting 
general  law,  the  ordinary  law  of  the  country.  But  when 
the  word  '  jus '  is  used  in  the  sense  of  denoting  a  private 
right  that  maxim  has  no  application.  Private  right  of  I 
ownership  is  a  matter  of  fact ;  it  may  be  the  result  also  of  | 
matter  of  law ;  but  if  parties  contract  under  a  mutual  mistake  ] 
and  misapprehension  as  to  their  relative  and  respective  rights, 
the  result  is,  that  that  agreement  is  liable  to  be  set  aside  as 
having  proceeded  upon  a  common  mistake."  In  the  next  place, 
I  observe  that  it  is  not  accurate  to  say  that  relief  can  never  be 
given  in  respect  of  a  mistake  of  law.  It  was  laid  down  by 
Turner  L.J.  in  Stone  v.  Godfrey  (2)  that  this  Court  has 
power  to  relieve  against  mistakes  of  law  as  well  as  against 
mistakes  in  fact,  and  this  statement  was  recognised  in  the 
judgments  of  the  members  of  the  Court  of  Appeal  in  Bogers  v. 
Ingham  (3),  and  particularly  by  Mellish  L.J.,  who  refers  to 
it  and  explains  it  thus :  "That  is  to  say,  if  there  is  any  equit- 
able ground  which  makes  it,  under  the  particular  facts  of  the 
case,  inequitable  that  the  party  who  received  the  money 
should  retain  it."  No  doubt  the  jurisdiction  is  one  to  be 
(1)  L.  R.  2  H.  L.  170.       (2)  5  D.  M.  &  G.  76,  90.       (3)  3  Ch.  D.  351,  357. 
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STIRLING  J.  carefully  exercised,  and  the  facts  in  each  case  must  be  closely 
1896       scrutinised  to  see  which  way  the  equity  lies.    The  mistake  | 
Allcard    was  made  upon  the  occasion  of  the  Divorce  Court  dealing  i 
Walker     ^^^^  ^tie  petition  to  vary  existing  settlements.     The  power 

 so  to  deal  is  derived  from  the  Matrimonial  Causes  Act,  1859 

(22  &  23  Yict.  c.  61),  s.  5,  which  provides  that,  "The  Court 
after  a  final  decree  of  nullity  of  marriage  or  dissolution  of 
marriage  may  inquire  into  the  existence  of  ante-nuptial  or 
post-nuptial  settlements  made  on  the  parties  whose  marriage  is 
the  subject  of  the  decree,  and  may  make  such  orders  with  i 
reference  to  the  application  of  the  whole  or  a  portion  of  the  | 
property  settled  either  for  the  benefit  of  the  children  of  the  j 
marriage  or  of  their  respective  parents  as  to  the  Court  shall  ] 
seem  fit."     It  will  be  observed  that  the  Court  has  by  this  I 
enactment  merely  power  to  deal  with  "  the  property  settled  "  ; 
it  has  no  power  under  the  enactment  to  deal  with  any  property 
which  is  not  the  subject  of  the  settlement.    Now  the  petition 
was  presented,  and  the  registrar's  report  and  the  Order  of 
Court  were  made  upon  the  assumption  that  all  the  plaintiff's 
property  was  subject  to  the  trusts  of  the  settlement  of  1877.  i 
As  I  have  said,  I  think  that  this  assumption  was  not  well 
founded,  and  that  the  funds  then  subject  to  the  trusts  did  not  j 
include,  at  all  events,  the  18,500Z.  which  have  not  yet  reached  i 
the  trustee's  hands.    However,  the  report  and  order  only  deal  I 
in  terms  with  the  funds  comprised  in  the  settlement.  It 
appears  to  me  clear  that  neither  Mr.  Kell,  nor  the  plaintiff, 
nor  the  Court  intended  to  deal  with  any  funds  not  so  com-  j 
prised,  or  to  make  a  new  settlement.     The  income  of  the  i 
25,000L  admittedly  comprised  in  the  settlement  is  amply 
sufficient  to  provide  the  annual  sums  of  SOOl.  and  150/.  directed  \ 
to  be  paid  by  the  order  of  April  24,  1894 ;  and  if  the  case 
rested  there,  I  should  be  of  opinion  that  nothing  had  hap- 
pened to  deprive  the  plaintiff  of  the  right  to  relief,  at  all  events  : 
as  regards  the  18,500Z.     The  case,  however,  does  not  rest 
there;  under  a  previous  statute  of  1857  (20  &  21  Vict.  c.  85), 
s.  45,  it  is  provided  that,  "In  any  case  in  which  the  Court 
shall  pronounce  a  sentence  of  divorce  or  judicial  separation 
for  adultery  of  the  wife"  (which  is  the  present  case),  "if  it 
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shall  be  made  appear  (1)  to  the  Court  that  the  wife  is  entitled  STIRLING  J. 
to  any  property  either  in  possession  or  reversion,  it  shall  be  i896 
lawful  for  the  Court,  if  it  shall  think  proper,  to  order  such  allcard 
settlement  as  it  shall  think  reasonable  to  be  made  of  such    ,„  ^• 

Walker. 

property  or  any  part  thereof,  for  the  benefit  of  the  innocent   

party,  and  of  the  children  of  the  marriage  or  either  or  any  of 
them."  It  is  obvious  that  if  the  plaintiff  had,  in  the  course  of 
the  proceedings  on  the  petition  to  vary  the  settlement,  set  up 
the  case  raised  in  the  present  action,  Mr.  Kell  and  his  son 
would  have  asked  the  Court  to  exercise  the  jurisdiction  con- 
ferred by  this  last-mentioned  statute ;  and  it  is  quite  possible 
that  Mr.  Kell  might  have  obtained  something  more  than  an 
allowance  of  300/.  a  year,  and  the  Court  might  have  required 
a  further  settlement  to  be  made  for  the  benefit  of  the  son. 
Now,  if  the  result  of  the  common  mistake  was  to  prevent  the 
exercise  by  the  Divorce  Court  of  the  jurisdiction  conferred  by 
the  Act  of  1857,  it  would  appear  to  me  that  it  would  be  in- 
equitable to  reheve  the  plaintiff  from  the  mistake.  If,  on  the 
other  hand,  justice  can  still  be  done,  it  would  seem  to  me  that 
the  equity  would  be  in  favour  of  the  plaintiff.  I  speak  with  the 
greatest  possible  diffidence  as  to  the  practice  of  the  Divorce 
Court  in  these  cases,  with  which  I  am  entirely  unfamiliar ;  but 
inasmuch  as  that  Court  has  never  exercised,  or  been  called  on 
to  exercise,  the  jurisdiction  conferred  by  the  Act  of  1857,  I  do 
not  at  present  see  why  that  Court  should  not  be  able  to  apply 
it.  But  I  think  that  the  matter  ought  not  to  be  left  in  any 
doubt,  and  it  is  in  my  power  to  impose  proper  terms  on  the 
plaintiff  coming  here  for  equitable  relief.  In  my  judgment, 
therefore,  to  prevent  any  difficulty,  it  would  be  right  as  a  term 
of  such  relief  that  the  plaintiff  should  be  put  on  an  undertaking 
that  any  application  to  the  Divorce  Court  for  a  further  settle- 
ment out  of  the  funds  to  which  this  action  relates  shall  be 
dealt  with  by  that  Court  in  all  respects  as  if  the  application 
had  been  made  before  April  24,  1894,  and  were  being  con- 
sidered b}^  the  Court  as  on  that  day.  If  this  undertaking  be 
given,  I  think  the  plaintiff's  title  to  relief  in  respect  of  the 
18,500?.  still  outstanding  is  made  out. 

(1)  Sic  in  the  Act. 
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STIRLING  J.     It  remains  to  consider  whether  there  are  any  special  circum- 
1896       stances  which  affect  the  funds  which  came  to  the  trustee's 
Allcard    hands  after  the  decree  nisi.    The  cases  of  Wilhinson  v.  Gibson  (1) 
Walkee  Prole  V.  Soady  (2)  appear  to  me  to  shew  that  Mr.  Kell's 

  right  to  deal  with  the  plaintiff's  property  ceased  when  the 

decree  nisi  was  made.  After  that  time,  nevertheless,  funds  to 
the  amount  of  over  10,000Z.  were  paid  over  to  the  trustees  of 
the  settlement  of  1877  with  the  knowledge  of  the  plaintiff, 
who  in  some  cases  at  least  gave  written  consents  to  particular 
investments  of  those  funds.  All  this,  however,  took  place 
under  the  same  common  mistake  and  ignorance  on  the  part 
both  of  the  plaintiff  and  of  Mr.  Kell  and  their  son  as  to  their 
existing  rights.  I  am  unable  to  see  that  any  rights  of  third 
parties  have  intervened,  or  that  anything  else  has  happened  to 
preclude  the  plaintiff  from  relief  if  in  other  respects  she  is' 
entitled  to  it,  and  it  seems  to  me  that  upon  the  same  under- 
taking as  before  relief  ought  to  be  given.  The  frame  of 
the  judgment  will  require  a  little  consideration.  I  propose  in 
the  first  place  to  make  declarations  substantially  in  accordance 
with  those  in  the  statement  of  claim ;  but,  as  regards  the  first, 
I  think  it  ought  to  run  thus :  A  declaration  that  the  invest- 
ments and  cash  mentioned  in  paragraph  11,  and  now  held 
by  or  in  the  hands  of  the  defendants  as  trustees  as  if  subject 
to  the  said  post-nuptial  settlement,  came  to  the  hands  of 
the  said  defendants  under  a  mistake,  and  in  ignorance  by  all 
parties  of  the  existing  rights  and  interests  therein,  and  that 
they  were  and  are  not  bound  by  the  said  settlement,  but  are 
in  equity  the  absolute  property  of  the  plaintiff.  Then  I  think 
the  second  and  third  are  correct.  After  those  declarations, 
I  propose  to  insert  this :  "  But  these  declarations  are  to  be 
without  prejudice  to  any  application  which  the  defendants, 
the  two  Messrs.  Kell,  or  either  of  them,  may  see  fit  to  make 
to  the  Probate,  Divorce,  and  Admiralty  Division  of  the  Court 
for  a  settlement  for  the  benefit  of  them,  or  either  of  them, 
of  the  property  to  which  such  declarations  relate  or  any  part 
thereof ;  and  the  plaintiff  is  to  undertake  that  any  such  applica- 
tion shall  be  dealt  with  by  the  said  Division  in  like  manner  in 
(1)  L.  R.  4  Eq.  162.  (2)  L.  R.  3  Ch.  220. 


2  Ch.  CHANCEEY  DIVISION.  385 

all  respects  as  if  the  same  had  been  made  before  April  24,  1894,  STIRLING  J. 
and  was  being  considered  by  that  Court  on  that  date."    Then,  i896 
as  regards  the  directions  to  be  made  with  respect  to  the  funds,  allcakd 
those,  if  given  now,  will  not  of  course  take  effect  until  an  w,^^^^ 

opportunity  has  been  given  to  the  Messrs.  Kell,  or  either  of   

them,  of  making  the  application  which  I  have  suggested.  It 
will  not  be  unreasonable,  I  think,  that  a  period  of  six  weeks  or 
two  months  should  be  allowed  for  that  purpose.  I  suppose  it 
would  be  better  to  make  an  order  directing  a  transfer  of  the 
funds  subject  to  that — of  course,  not  to  come  into  operation 
before  the  period  which  may  be  agreed  upon.  If  there  is  any 
difficulty  about  that,  of  course  liberty  to  apply  could  be  given. 

Solicitors:  Seaton  F.  Taylor;  Mander  &  Watson;  B.  H. 
Van  Tromp. 

G.  A.  S. 


In  re  DE  HOGHTON. 
DE  HOGHTON  v,  DE  HOGHTON. 

[1876    D.  229.] 

Power — Construction — Jointure — Portions. 

Prima  facie,  a  jointure  is  an  estate  to  the  wife  for  life  to  take  effect  on 
the  death  of  the  husband. 

Jamieson  v.  Trevelyan  (10  Ex.  269)  explained. 

A  testator  devised  his  real  estates  in  strict  settlement,  subject  to  a 
trust  for  the  accumulation  of  the  rents  and  profits  for  a  period  of  twenty- 
one  years  from  his  death,  and  he  empowered  every  person  becoming  tenant 
for  life  under  the  Avill  by  deed  or  will  (1.)  to  appoint  a  rent-charge  for 
any  wife  for  her  life  or  any  less  period ;  (2.)  to  charge  the  devised  estates 
with  portions  in  favour  of  younger  children ;  (3.)  to  charge  the  said  estates 
in  the  meantime  with  an  annual  sum  not  exceeding  4  per  cent,  interest 
upon  the  expectant  portions  of  the  children  for  their  maintenance  and 
education,  such  powers  to  take  priority  over  the  trust  for  accumulation. 
The  first  power  was  referred  to  in  the  will  as  a  power  of  jointuring,  and 
followed  the  form  in  Davidson's  Conveyancing  Precedents  save  for  the 
omission  of  the  words  "by  way  of  jointure."  The  second  and  third 
powers  conferred  on  the  donee  an  absolute  discretion  as  to  the  mode  and 
time  of  payment  :— 

Held^  (1.)  that  the  first  power  did  not  authorize  an  appointment  to  a 
wife  to  take  effect  in  the  lifetime  of  her  husband;  (2.)  that  the  third 
power  authorized  an  appointment  of  interest  by  a  father  in  favour  of  his 
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STIELINGJ.        infant  children  to  be  made  payable  to  himself  as  their  guardian,  and  that 
jggg  such  an  appointment  was  not  invalidated  by  the  fact  that  the  father  had 

— ^  the  means  to  support  his  children. 

In  re 

De  Hoghton.  This  was  a  summons  taken  out  by  Sir  James  de  Hoghton, 
De  Hoghton  .  .  .         .  to  ^ 

V.  Bart.,  m  an  action  for  the  administration  of  the  estate  of  Sir 
De  Hoghton.  j^^^^^  Hoghton,  deceased,  to  determine  the  validity  of 
certain  appointments  purported  to  be  made  by  Sir  James  de 
Hoghton  in  favour  of  his  v^ife  and  children  under  a  deed  of 
revocable  appointment  of  July  26,  1895,  in  pursuance  of  the 
powers  of  jointuring  and  of  charging  portions  and  interest 
thereon  contained  in  the  will  of  Sir  Henry  de  Hoghton. 

Sir  Henry  de  Hoghton,  Bart.,  by  his  will  dated  February  9, 
1875,  devised  his  real  estates  being  freeholds  of  inheritance 
to  trustees  for  a  term  of  500  years,  to  commence  from  the 
testator's  decease,  and  subject  thereto  he  settled  the  estates  in 
strict  settlement  upon  a  series  ^f  his  brothers  and  half-brothers 
for  life,  with  remainder  to  their  first  and  other  sons  in  tail 
male.  The  principal  trusts  of  the  term  were  to  pay  to  the 
person  who  for  the  time  being  should  subject  to  the  term  be 
entitled  under  the  will  to  the  receipt  of  the  rents  and  profits  of 
the  devised  estates  an  annuity  varying  in  amount  from  lOOOZ. 
to  3000Z.  a  year,  according  to  the  age  of  the  recipient,  and  to 
accumulate  the  surplus  rents  and  profits  for  a  period  of  twenty- 
one  years  for  the  purpose  of  being  invested  in  real  estate  to  be 
settled  upon  the  same  uses.  And  the  will  contained  a  power 
of  jointuring  in  the  following  terms  :  Provided  always  and 
I  hereby  declare  that  it  shall  be  lawful  for  every  male  person 
hereby  made  tenant  for  life  of  the  hereinbefore  devised  estates 
either  before  or  after  he  shall  under  or  by  virtue  of  this  my 
will  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents 
and  profits  of  the  said  estates  (subject  and  without  prejudice  to 
the  uses  and  estates  preceding  the  estate  of  the  persons  for  the 
time  being  exercising  this  present  power,  and  to  the  powers 
annexed  to  such  preceding  uses  or  estates,  and  to  the  uses  or 
estates  limited  in  exercise  of  those  powers  yet  so  that  any 
exercise  of  the  present  power  shall  take  effect  in  priority  to 
and  so  as  to  supersede  pro  tanto  the  trust  for  accumulation  for 
the  period  of  twenty-one  years  from  my  death  hereinbefore 
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contained)  by  any  deed  or  deeds  with  or  without  power  of  STIRLING  J. 
revocation  and  new  appointment,  or  by  will  or  codicil  to  1896 
appoint  to  any  woman  whom  he  may  marry  or  have  married  j,^ 
for  her  life  or  for  any  less  period  any  yearly  rent-charge  or  Hoghton. 
yearly  rent-charges  not  exceeding  in  the  whole  for  any  one 
such  woman  the  yearly  sum  of  1000/.  to  be  charged  upon  and  Hoghton. 
payable  out  of  all  or  any  of  the  said  premises  hereinbefore 
devised  ' ' ;  and  after  providing  for  the  manner  of  payment  and 
the  means  of  enforcing  payment  "  of  the  same  rent-charge  or 
rent-charges  respectively "  the  testator  continued :  "  And  I 
hereby  declare  that  the  said  power  of  jointuring  may  be  exer- 
cised as  often  as  any  person  for  the  time  being  entitled  to 
exercise  the  same  shall  marry.  Provided  always  and  I  hereby 
further  declare  that  no  rent-charge  which  may  be  appointed 
under  the  power  lastly  hereinbefore  contained  shall  become  a 
lien  upon  any  of  the  premises  or  be  payable  unless  either  the 
person  appointing  shall  be  or  become  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  premises  or  some 
issue  of  such  person  shall  or  if  of  full  age  w^ould  become  so 
entitled  but  for  the  purpose  of  this  proviso  this  my  will  shall 
be  construed  as  if  the  said  term  of  500  years  had  not  been 
limited  therein."  The  will  also  contained  powers  of  charging 
portions  and  interest  thereon  in  the  following  terms  :  "  Provided 
always  and  I  hereby  declare  that  it  shall  be  lawful  for  every 
person  hereby  made  tenant  for  life  of  the  hereinbefore  devised 
estates  either  before  or  after  he  or  she  shall  under  or  by  virtue 
of  this  my  will  for  the  time  being  be  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  said  estates  and 
either  before  or  after  his  or  her  marriage  by  any  deed  or  deeds 
with  or  without  power  of  revocation  and  new  appointment  or 
by  will  or  codicil  (but  subject  and  without  prejudice  to  the  uses 
and  estates  preceding  the  estate  of  the  person  for  the  time 
being  exercising  this  present  power  and  to  the  powers  annexed 
to  such  preceding  uses  or  estates  and  to  the  uses  or  estates 
limited  in  exercise  of  such  powers  yet  so  that  any  exercise  of 
the  present  power  shall  take  effect  in  priority  to  and  so  as  to 
supersede  pro  tanto  the  trust  for  accumulation  for  the  period 
of  twenty-one  years  from  my  death  hereinbefore  contained)  to 
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STIRLING  J.  charge  all  or  any  part  of  the  said  premises  hereinbefore  devised 
1896  with  the  payment  of  any  sum  or  sums  not  exceeding  in  the 
jn  re      different  events  hereinafter  specified  the  different  sums  herein- 

De  Hoghton.  a^f^Qj.  mentioned  as  and  for  the  portion  or  portions  of  his  child 
V.        or  children  or  any  one  or  more  exclusively  of  the  other  or 

De  Hoghton.  Q^]^Qj..g  Qf  i^Iq  i^Qj.  children  other  than  a  first  or  only  son 
entitled  under  or  by  virtue  of  this  my  will  to  the  first  estate  of 
inheritance  of  the  same  premises."  The  testator  then  enume- 
rated the  several  sums  which  were  to  be  payable  as  portions  in 
various  events,  the  amounts  varying  according  to  the  number  of 
the  children,  and  he  declared  that  those  interests  were  to  be 
vested  in  and  to  be  payable  unto  or  among  such  child  or  children 
or  any  one  or  more  exclusively  of  the  other  or  others  of  such 
children  at  such  age  or  time  ages  or  times  in  such  manner  and  if 
more  than  one  in  such  shares  and  to  be  subject  to  such  powers 
of  appointment  by  the  person  for  the  time  being  exercising  this 
present  power  or  any  other  person  or  persons  and  to  such  provi- 
sions for  the  maintenance  education  and  advancement  of  any 
such  child  or  children  at  the  discretion  of  any  trustees  or  trustee 
or  otherwise  and  to  such  other  powers  and  provisions  for  the 
benefit  of  such  child  or  children  or  some  of  them  as  the  person 
for  the  time  being  exercising  this  present  power  shall  in  manner 
aforesaid  direct,  and  by  the  same  or  any  other  deed  or  deeds 
or  by  will  or  codicil  (but  subject  and  without  prejudice  as  afore- 
said) to  charge  the  premises  charged  with  such  portion  or 
portions  respectively  with  the  payment  of  any  annual  sum  or 
sums  of  money  not  exceeding  what  the  interest  of  the  sum 
or  sums  of  money  so  charged  for  a  portion  or  portions  would 
amount  to  after  the  rate  of  Al.  per  cent,  per  annum  to  be 
applied  for  or  towards  the  maintenance  or  education  of  the 
child  or  children  for  whom  the  portion  or  portions  charged  as 
aforesaid  shall  be  intended  in  the  meantime  until  such  portion 
or  portions  shall  become  payable  the  said  annual  sum  or  sums 
of  money  to  be  clear  of  all  deductions  and  to  commence  from 
such  period  or  periods  and  to  be  raised  and  paid  and  applied 
in  such  proportions  at  such  times  and  in  such  manner  as  the 
person  for  the  time  being  exercising  this  present  portion  shall 
in  the  manner  aforesaid  direct." 
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The  testator  died  on  December  2,  1876,  so  that  the  trusts  for  STIRLING  J. 
accumulation  under  the  500  years'  term  were  still  in  force.  i896 
The  present  baronet,  Sir  James  de  Hoghton,  succeeded  to  the  'li^e 
baronetcy  on  April  12,  1893,  and  became  entitled,  as  tenant  I>e  Hoghton. 
for  life  under  the  will  subject  to  the  trusts  of  the  term,  to  an  ^ 

muity  of  3000/.  a  year.  Sir  James  de  Hoghton  had,  in  1878,  Hoghton. 
married  Aimee  Jean  Grove,  by  whom  he  had  several  children. 
By  an  indenture  of  settlement  made  in  contemplation  of  such 
marriage  on  June  26,  1878,  Sir  James  de  Hoghton,  in  pursu- 
ance of  the  powers  of  jointuring  and  charging  portions  contained 
in  the  will  of  Sir  Henry  de  Hoghton,  appointed  to  his  intended 
wife  for  life,  in  case  she  should  survive  him,  a  yearly  rent- 
charge  of  lOOOZ.  for  her  jointure,  and  in  bar  of  all  dower  and 
"reebench,  payable  quarterly,  the  first  of  such  quarterly  pay- 
ments to  be  made  at  the  end  of  the  three  months  after  his 
death,  and  charged  portions  in  favour  of  the  younger  children 
of  the  marriage  to  the  full  extent  allowed  by  the  will,  to  be 
ayable  in  the  case  of  sons  at  the  age  of  twenty-one,  and  in  the 
case  of  daughters  at  that  age  or  marriage,  if  the  same  respec- 
tively should  happen  after  the  death  of  Sir  James  de  Hoghton, 
but  if  in  his  lifetime,  then  immediately  after  his  death. 

By  a  supplemental  indenture  of  July  26,  1895,  Sir  James  de 
Hoghton  purported,  in  pursuance  of  the  powers  contained  in 
the  will,  to  appoint  to  Lady  de  Hoghton  during  their  joint  lives 
a  yearly  rent-charge  of  lOOOZ.,  to  be  charged  upon  the  estates 
devised  by  the  will,  to  be  payable  by  equal  quarterly  payments, 
the  first  of  such  payments  to  be  made  at  the  end  of  three 
months  next  after  the  date  of  the  indenture ;  and,  in  further 
pursuance  of  the  powers  of  the  said  will,  he  purported  to  charge 
the  estates  thereby  devised  with  the  payment  from  and  after 
the  date  of  the  indenture  for  the  maintenance  and  education 
of  every  child  of  the  marriage  for  the  time  being  entitled  in 
expectancy  to  a  portion  under  the  principal  indenture  of  such 
annual  sum  or  sums  of  money  as  should  amount  to  4  per  cent, 
interest  per  annum  on  the  expectant  portion  of  such  child,  to 
be  paid  to  Sir  James  de  Hoghton  as  the  guardian  of  such 
children  during  his  fife ;  and  the  deed  contained  a  power  of 
revocation  and  new  appointment.  Sir  Henry  de  Hoghton,  who 
Vol.  II.  1896.  2D  1 
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STIRLING  J.  had  by  an  order  made  in  the  action  on  June  12,  1893,  been 
1896      appointed  receiver  of  the  rents  and  profits  of  the  freehold,  copy- 
^J^g      hold,  and  leasehold  estates  of  the  testator,  now  took  out  this 
De  Hoghton.  summons  asking  that  he  might  be  at  liberty,  pursuant  to  the 
V.        provisions  of  the  above  deed,  to  pay  thereout  to  his  wife  the 
De  Hoghton.  ^^^^  annual  sum  of  lOOOZ.  by  equal  quarterly  instalments,  com- 
mencing on  October  26,  1895  ;  and  in  like  manner,  as  guardian 
of  his  six  younger  children  therein  mentioned,  to  retain  for  their 
maintenance  the  annual  sum  of  400Z.,  being  4  per  cent,  per 
annum  on  the  sum  of  10,000?.,  the  expectant  portions  of  the 
said  children. 


Hastings,  Q.G.,  and  loigle  Joyce,  for  the  summons.  The 
appointment  to  the  wife  in  the  deed  of  1895  is  a  good  appoint- 
ment, and  takes  effect  from  the  date  fixed  in  the  deed.  The 
power  in  the  will  is  a  power  to  grant  a  rent-charge,  and  is  not 
expressed  to  be  by  way  of  jointure.  But,  assuming  it  to  be  a 
power  to  jointure,  still  the  appointment  of  a  rent-charge,  even 
by  way  of  jointure  to  the  vdfe  for  life,  may  take  effect  in  the 
lifetime  of  the  husband:  JamiesonY.  Trevelyan.  (1)  The  fact 
that  there  has  been  a  previous  exercise  of  the  power  does  not 
affect  the  validity  of  the  appointment,  as  it  is  immaterial 
whether  a  power  is  exercised  by  one  deed  or  several,  provided 
that  the  aggregate  executions  do  not  exceed  the  limits  of  the 
power :  Zouch  v.  Woolston  (2) ;  Hervey  v.  Hervey.  (3) 

T.  T.  Methold,  for  the  infant  children,  in  support  of  the  appli- 
cation. The  definition  in  27  Hen.  8,  c.  10,  s.  6,  of  a  jointure 
which  shall  bar  dower  includes  an  estate  to  the  wife  for  life 
to  take  effect  immediately  :  see  Ashtoiis  Case.  (4) 

BucJcley,  Q.C.,  and  Bowden,  for  one  of  the  persons  entitled  in 
remainder.  The  intention  of  the  testator  was  to  enable  the 
husband  to  make  provision  for  his  widow  and  children  after  his 
death.  The  power  of  jointuring  is  copied  almost  verbatim 
from  the  form  given  in  Davidson's  Conveyancing,  vol.  iii.  pt.  ii. 
p.  1054,  except  that  the  words  "by  way  of  jointure"  are 
omitted ;  but  the  testator  in  the  next  clause  refers  to  the  power 

(1)  10  Ex.  269.  (3)  1  Atk.  560, 

(2)  2  Burr.  1136.  (4)  Dyer,  228  a. 
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as  "  the  said  power  of  jointuring."  Upon  the  construction  of  this  STIRLING  J. 
will  there  is  no  power  to  enable  the  husband  to  appoint  to  the  i896 
wife  during  his  life.    A  jointure  is  an  estate  which  takes  effect  ^J^^ 
for  the  benefit  of  the  wife  after  the  death  of  the  husband :  -^^  Hoghton. 
Bacon's  Abridgment,  tit.  "  Dower  and  Jointure,"  vol.  2,  p.  744 ; 
Sugden  on  Powers,  8th  ed.  p.  484 ;  Davidson's  Conveyancing, 
vol.  iii.  pt.  i.  p.  478.    Jamieson  v.  Trevelyan  (1)  merely  decided 
that  the  context  in  the  instrument  containing  the  power  of 
jointuring  may  be  such  as  to  deprive  the  word  "jointure"  of 
its  ordinary  meaning:'  see  Sugden  on  Powers,  p.  484,  note. 
On  the  face  of  this  will  it  is  highly  improbable  that  the  testator, 
in  addition  to  the  3000Z.  given  to  the  husband,  intended  to 
empower  the  husband  to  give  to  his  wife  an  additional  lOOOZ.  a 
year  during  his  lifetime. 

With  regard  to  the  point  as  to  successive  appointments,  it  is 
not  denied  that  successive  appointments  might  be  made  und-er 
certain  circumstances;  but  the  power  is  ''for  her  life  or  for 
any  less  period  "  ;  -  and  it  is  submitted  that  the  husband,  having 
once  chosen  a  period,  cannot  by  a  subsequent  deed  of  appoint- 
ment fix  another  period. 

With  regard  to  the  appointment  to  the  children,  the  powers 
of  granting  portions  and  interest  thereon  in  this  will  are  in  the 
common  form,  and  are  intended  to  take  effect  on  the  death  of 
the  parent,  and  not  to  relieve  the  parent  from  the  duty  of 
maintaining  his  children  when  he  has  the  means :  Hughes  v. 
Hughes.  (2) 

Hastings,  Q.C.,  iii  reply. 

[Stieling  J.  intimated  that  the  appointment  by  way  of 
jointure  was  not  void  by  reason  of  a  previous  appointment 
having  been  made  to  take  effect  at  a  different  period.] 

With  regard  to  the  interest  on  the  portions,  s.  43  of  the  Con- 
veyancing Act,  1881,  has  altered  the  policy  of  the  Court. 

For  the  purpose  of  construing  this  power  the  Court  will  not 
take  into  consideration  the  fact  that  the  father  is  alive  or  able 
to  maintain  his  children,  but  evidence  can  if  necessary  be 
produced  as  to  the  propriety  of  the  appointment. 

Cm\  adv.  vult. 

(1)  10  Ex.  269.  (2)  1  Bro.  C.  C.  387. 
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STIRLING  J.  May  16.  Stirling  J.,  after  stating  the  facts  and  referring  to 
1896  the  will  of  Sir  H.  de  Hoghton,  continued  : — The  question  raised 
jn  re  on  this  summons  is  whether  the  appointments  contained  in  this 
deed  of  July  26,  1895,  are  valid,  and  whether  effect  ought  to  be 
given  to  them  by  the  trustees  of  the  500  years'  term.  First  of 
all,  as  regards  the  jointure.  That  turns,  of  course,  on  the  con- 
struction of  the  power  contained  in  the  will  of  Sir  Henry  de 
Hoghton.  The  power  is  in  what  I  may  call  the  common  form — • 
in  fact,  with  one  exception  it  is  almost  verbatim  in  the  form 
given  in  Davidson's  Precedents  of  Conveyancing  as  the  prece- 
dent of  a  jointuring  power.  [His  Lordship  read  the  power, 
and  continued  : — ] 

The  point  in  which  it  differs  from  the  common  form  is  that 
the  words  which  are  ordinarily  inserted,  "  by  way  of  jointure," 
are  omitted.  It  is  not  stated  to  be  by  way  of  jointure."  But 
the  testator  afterwards  refers  to  the  power  as  "  the  said  power 
of  jointuring."  It  seems  to  me  to  be  clear  on  the  face  of  the 
will  that  this  power  of  creating  a  rent-charge  in  favour  of  the 
wife  is  a  power  of  jointuring,  and  it  is  really  immaterial  that 
the  common  words  "  by  way  of  jointure  "  are  omitted. 

The  question  then  arises,  what  effect  or  meaning  is  to  be 
given  to  the  word  "  jointure,"  which  I  find  in  the  will  in  the 
way  I  have  mentioned  ?  What  is  a  jointure  ?  I  think,  accord- 
ing to  the  common  acceptation  of  the  word  both  popularly  and 
by  legal  writers,  it  means  a  provision  made  for  the  wife  after 
the  death  of  the  husband.  I  will  refer  to  some  of  the  text- 
writers  in  order  to  shew  that.  First  of  all,  I  will  go  back  to 
Lord  Coke.  He  says  at  p.  36  &  this  :  "  By  the  Statute  of 
27th  Hen.  YIIL,  if  a  joynture  be  made  to  the  wife,  according 
to  the  purview  of  that  Statute,  it  is  a  barre  of  her  dower,  so  as 
the  woman  shall  not  have  both  joynture  and  dower,  and  to  the 
making  of  a  perfect  joynture  within  that  Statute  sixe  things 
are  to  be  observed.  First,  her  joynture  by  the  first  limitation 
is  to  take  effect  for  her  life  in  possession  or  profit  presently 
after  the  decease  of  her  husband.  Secondly,  that  it  be  for  the 
terme  of  her  owne  life,  or  greater  estate."  The  other  points  I 
need  not  mention. 
In  Blackstone's  Commentaries,  vol.  ii.  p.  137,  there  is  this 
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statement :  "  A  jointure,  which  strictly  speaking  signifies  a  STIRLING  J. 
joint  estate,  hmited  to  both  husband  and  wife,  but  in  common  1896 
acceptation  extends  also  to  a  sole  estate,  limited  to  the  wife 
only,  is  thus  defined  by  Sir  Edward  Coke, — '  a  competent  lively-  Hoghton. 
hood  of  freehold  for  the  wife,  of  lands  and  tenements  ;  to  take 
effect,  in  profit  or  possession,  presently  after  the  death  of  the 
husband  ;  for  the  life  of  the  wife  at  least.'  "  The  same  defini- 
tion is  to  be  found  in  Bacon's  Abridgment,  vol.  ii.  p.  744.  In 
another  book  which  is  very  accurate,  namely.  Burton's  Compen- 
dium, 8th  ed.  at  p.  125, 1  find  this  :  "  Before  the  Statute  of  Uses, 
the  use  or  equitable  estate  was  subject  neither  to  curtesy  nor  to 
dower.  Hence  settlements  upon  marriage  became  necessary ; 
of  which  the  most  simple  form  was  to  make  the  husband  and 
wife  joint  tenants,  that  the  whole  might  go  to  the  survivor. 
This  seems  to  be  the  origin  of  the  word  '  jointure,'  as  applicable 
to  the  provision  made  for  a  woman  upon  marriage  in  the  event 
of  her  husband's  death ;  though  it  has  been  more  usual,  as 
being  more  secure,  to  make  this  provision  by  way  of  remainder, 
expectant  upon  a  life  estate  in  the  husband."  Lastly,  in 
Sugden  on  Powers,  8th  ed.,  at  p.  484,  Lord  St.  Leonards,  in 
speaking  of  jointuring  powers,  says  this  :  "  Jointures,  like  leases, 
will  supersede  all  the  estates  in  the  settlement  which  would 
prevent  the  jointress  from  taking  her  jointure  upon  the  death 
of  her  husband,  which  is  the  period  at  which  it  should  arise." 
I  take  it,  therefore,  prima  facie,  that  a  jointure  is  a  provision 
for  the  wife  after  the  death  of  her  husband. 

It  is,  no  doubt,  true  that  the  word  is  not  necessarily  confined 
to  a  provision  only  to  commence  at  the  death  of  the  husband. 
In  the  case  of  Jamieson  v.  Trevelyan  (1),  which  was  relied  on 
for  the  applicant,  it  was  held  that  the  power  of  jointuring 
might  be  exercised  by  giving  an  estate  to  commence  in  the  life- 
time of  the  husband  ;  but  that  case  was  a  very  remarkable  one. 
There,  by  a  will  made  in  1818,  the  testator  devised  to  his  son  an 
annuity  of  300Z.  issuing  out  of  certain  land  for  his  life,  payable 
quarterly ;  and,  by  a  codicil  of  even  date,  he  declared  that,  in 
case  his  son  should  marry,  it  should  be  lawful  for  him,  if  he 
should  think  proper,  to  settle  an  annuity  of  300Z.  upon  the 

(1)  10  Ex.  269. 
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STIELING  J.  woman  he  might  happen  to  marry  for  her  hfe  by  way  of  jointure, 
1896  to  be  charged  upon  the  said  real  estate  in  Hke  manner  as  the 
annuity  or  rent-charge  of  3001.  devised  to  his  son  ;  and  that,  in 

De  HoGHTON.  gg^gg  his  said  son  should  so  settle  an  annuity,  it  ^should  be  by 
^.        way  of  substitution  for  the  annuity  given  to  him  by  the  will ; 

De  Hoghton.  ^j^^  that,  immediately  on  such  substitution  >  and  settlement  of 
the  said  annuity,  the  annuity  given  by  the  will  should  cease. 
After  the  testator's  death  the  testator's  son  married,  and,  in 
exercise  of  the  power  given  by  the  will  by  a  deed-poll,  settled 
and  appointed  an  annuity  of  300Z.  a  year  byway  of  jointure 
on  his  wife,  declaring  the  same  to  be  charged  >  on  the  testator's 
estate  in  like  manner  as  the  former  annuity  was  charged  by  the 
will.  There  it  was  held  that  the  words  ''  by  way  of  jointure  " 
in  the  codicil  could  not  postpone  the  wife's  annuity  till  after  the 
husband's  death.  In  the  course  of  the  argument,  when  it  was 
urged  that  it  was  only  to  commence  at  the  death  of  the  hus- 
band, Pollock  C.B.  said  this  (1) :  "  That  construction  of  the  tes- 
tator's intention  is,  to  say  the  least  of  it,  a  highly  improbable 
one — I  may  say,  an  impossible  one.  A  person  wishing  to  pro- 
vide for  his  son,  gives  him  an  annuity  of  300/.  with  the  power 
of  settling  it  upon  his  wife,  annexing  a  condition,  that,  in  case 
he  should  make  such  appointment,  the  new  annuity  shall  be  in 
substitution  of  that  given  to  the  son,  which  annuity  is  wholly 
to  cease  and  determine.  It  would  be  but  a  poor  substitution 
for  an  annuity  of  which  the  son  is  in  the  present  enjoyment,  if 
the  effect  of  the  arrangement  were  to  deprive  him  of  his  annuity. 
The  question  then  is,  whether,  in  the  face  of  such  an  impro- 
bable construction,  the  word  *  jointure  '  necessarily  means  a 
provision  for  a  woman  after  her  husband's  death."  Then  Alder- 
son  B.  says  (2) :  "  The  term  '  jointure  '  ij^ay  mean  an  estate  to 
the  wife,  to  commence  either  before  or  after  the  death  of  her 
husband.  The  testator  gave  his  son  an  annuity,  and  something- 
more  ;  but,  according  to  the  plaintiff's  argument,  the  son  by  the 
power  given  to  him  would  have  less.  If  the  testator  had  given 
his  son  the  power  to  appoint  an  estate  to  his  wife  of  500Z.  a 
year,  payable  to  her  on  his  death,  in  substitution  of  that  which 
he  had  of  SOOl.  a  year  payable  in  prsesenti,  the  argument  would 
(1)  10  Ex.  277.  (2)  10  Ex.  278. 
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be  more  plausible."    I  have  read  these  short  passages  from  the  STIRLING  J. 
argument  instead  of  reading  the  longer  judgments,  because  they  1896 
appear  to  me  to  express  the  substance  of  what  is  said  in  the 

judgments.    The  ground  on  which  it  appears  to  me  that  the  Hoghton. 

De  Uogblton 

Court  in  that  case  came  to  the  conclusion  that  the  power  was 

properly  exercised  by  giving  a  jointure  by  a  limitation  of  the  ^oghton. 

rent-charge  to  commence  at  once  in  the  lifetime  of  the  husband 

was  the  peculiar  language  of  the  will  and  codicil  which  the 

Court  had  to  construe. 

It  appears  to  me  that  that  view  is  borne  out  by  the  authority 
of  Lord  St.  Leonards  in  a  note  to  the  passage  I  have  already 
read,  where  he  says  this  :  "  But  a  power  of  substituting  a  wife 
as  an  annuitant  for  her  husband  who  had  a  present  interest 
for  life  enables  the  gift  of  an  immediate  interest  to  the  wife, 
although  the  power  expresses  it  to  be  '  by  way  of  jointure ' : 
Jamieson  v.  Trevelyan  (1),  a  case  too  clear  for  argument."  It 
evidently  was  the  opinion  of  Lord  St.  Leonards  that  prima 
facie  a  jointure  meant  a  provision  to  commence  at  the  death  of 
the  husband.  I  think  that  that  is  the  prima  facie  meaning  of 
the  words ;  and  the  question  is  whether  there  is  anything  in 
this  will  to  give  it  another  meaning.  I  think  not.  It  seems 
to  me  that  the  context  is  against  any  such  notion.  When  the 
testator  has  carefully  limited  the  interest  during  the  period  of 
twenty-one  years  of  the  successive  tenants  for  life  to  annuities, 
it  would  be  a  great  surprise  to  him  to  find  that  he  had 
authorized  a  payment  to  be  made  to  the  wife  of  an  additional 
sum  of  1000/.  a  year.  I  think,  therefore,  that  the  exercise  of 
the  J)0wer,  so  far  as  it  relates  to  the  jointure  contained  in  the 
deed  of  1895,  cannot  be  given  effect  to. 

Then  comes  the  question  as  to  the  interest  on  the  portions  pro- 
vided for  children.  Now  here  the  power  of  charging  portions  and 
the  power  of  giving  interest  on  them  are  in  the  widest  possible 
terms.    [His  Lordship  read  the  powers  and  continued  : — ] 

With  regard  to  the  validity  of  this  appointment  two  ques- 
tions'  are  raised,  first,  whether  it  is  within  the  language  of 
the  power,  and,  secondly,  whether  effect  ought  to  be  given  to 
it,  regard  being  had  to  the  fact  that  it  is  an  appointment  by 

(1)  10  Ex.  269. 
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STIRLING  J.  the  donee  of  the  power  in  favour  of  himself  as  guardian  of 
1896  the  children.  It  is  to  be  observed  that  the  deed  of  1895  is 
In  re      revocable,  and  one  may  anticipate  that  at  the  expiration  of 

De  Hoghton.  j-j^g  period  of  tv^enty-one  years  the  appointor,  Sir  James  de 
V,        Hoghton,  would  proceed  to  revoke  the  power  of  appointment 

De  HoGiiTON.  g^j^^  leave  himself  in  full  possession  of  the  income  of  the 
property.  Both  points  deserve  serious  consideration.  In 
coming  to  a  conclusion  upon  them  I  am  guided  by  the  law  as 
laid  down  in  the  Court  of  Appeal  in  the  case  of  Henty  v. 
Wrey.  (1)  There  the  question  arose,  not  on  a  power  to  appoint 
interest,  but  on  a  power  to  appoint  portions.  The  appointment 
was  made  in  favour  of  the  children  of  the  appointor  who  were 
infants  without  regard  to  the  ordinary  practice  of  providing 
that  it  should  not  take  effect  unless  the  child  attained  twenty- 
one,  and  the  question  arose  as  to  the  validity  of  the  appointment. 
It  was  there  held,  notwithstanding  some  doubt  had  been 
raised  by  prior  cases,  that  the  appointment  was  good.  That 
does  not  bear  directly  on  the  present  case  ;  but  the  result 
of  the  authorities  is  summed  up  by  Lindley  L.J.  thus  in  his 
judgment  ('2):  "  (1.)  That  powers  to  appoint  portions  charged 
on  land  ought  if  their  language  is  doubtful  to  be  construed  so 
as  not  to  authorize  appointments  vesting  those  portions  in  the 
appointees  before  they  want  them,  that  is  before  they  attain 
twenty-one.  or  (if  daughters)  marry.  (2.)  That  where  the 
language  of  the  power  is  clear  and  unambiguous,  effect  must 
be  given  to  it.  .  .  .  (5.)  That  appointments  vesting  portions 
charged  on  land  in  children  of  tender  years  who  die  soon 
afterwards  are  looked  at  with  suspicion ;  and  very  little  addi- 
tional evidence  of  improper  motive  or  object  will  induce  the 
Court  to ,  set  aside  the  appointment  or  treat  it  as  invalid,  but 
that  without  some  additional  evidence  the  Court  cannot  do  so." 
I  think  that  these  principles  apply  to  the  present  case.  First 
of  all,  as.  regards  the  language  of  the  power,  it  does  seem  to  me 
that  the  power  I  have  read  is  expressed  in  language  which  is 
clear  and  unambiguous,  and  that  the  appointment  which  has 
been  made  by  the  deed  of  July  26,  1895,  falls  within  the  terms 
of  the  power. 

(1)  21  Ch.  D.  332.         .  (2)  21  Ch.  D.  359. 
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As  regards  the  other  point,  that  Sir  James  de  Hoghton  is  STIRLING  J, 
himself  obtaining  a  benefit  under  it,  I  think  that  the  last  1896 
principle  laid  down  by  Lindley  L.J.  applies,  and  that  a  small  'iTre 
amount  of  evidence  would  be  sufficient  to  invalidate  the  appoint-  Hoghton 
ment.    But  the  Court  ought  not  to  act  without  evidence,  and 
upon  the  materials  before  me  I  cannot  say  that  the  appointment 
is  invalid.    It  may  be  a  question  whether  the  Court  ought  to 
give  effect  to  it  without  further  inquiry.    Certainly  appoint- 
ments of  this  kind  deserve  close  scrutiny  at  the  hands  of  the 
Court ;  but  I  was  informed  at  the  hearing  that  Sir  James  de 
Hoghton  was  prepared  to  adduce  evidence  that  the  exercise  of 
the  power  was  beneficial,  and  indeed  necessary,  in  the  interest 
of  the  infants.    I  think  that  the  evidence  ought  to  be  supplied, 
and,  subject  to  that  evidence  being  supplied,  effect  ought  to  be 
given  to  that  portion  of  the  appointment.    The  costs  of  all 
parties  will  be  costs  in  the  action. 

Solicitors  :  Bowcliffes,  Bawle  d-  Co. ;  Park  Nelson  d-  Co. 

H.  B.  H. 


In  re  LLOYD  AND  THE  NOETH  LONDON  KAIL  WAY  STIRLING  J. 

(CITY  BEANCH)  ACT,  1861.  1896 

Eailway  Company — Compulsory  taking  of  Land — Payment  of  Purchase-money  ^19^^  ' 

into  Court — Costs — Lands  Clauses  Consolidation  Act,  1845  (S  &  9  Vict.   

c.  18),  ss.  80,  82. 

Leaseholds,  which  stood  limited  by  will  to  one  for  life,  and  subject  thereto 
to  a  class  of  children  and  grandchildren  of  the  testator  absolutely,  were, 
during  the  life  tenancy,  taken  compulsorily  by  a  railway  company  and  the 
purchase-money  paid  into  court.  On  the  death  of  the  tenant  for  life  the 
fund,  which  was  divisible  into  eleven  shares,  was  ordered  to  be  distributed. 
All  the  original  legatees  and  the  executors  had  died  since  the  payment 
into  court,  and,  for  the  purpose  of  obtaining  payment  out,  letters  of  admi- 
nistration were  taken  out  to  the  estates  of  all  the  deceased  beneficiaries : — 

Held,  following  Ex  parte  Kelly  (31  L.  R.  Ir.  137)  and  Ex  parte  Rorhe 
([1894]  1  I.  E.  146),  that  the  company  must  pay  the  costs  of  taking  out 
the  letters  of  administration. 

Adjourned  Summons. 

The  testator,  who  died  in  1858,  by  his  will  gave  certain  lease- 
hold hereditaments  to  his  wife  for  life,  with  remainder  to  M.  A. 
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>STIRLING  J.  Lloyd  for  life,  with  remainder  to  Elizabeth  Frost  for  life  (she 
1896       died  in  the  lifetime  of  M.  A.  Lloyd),  and  subject  thereto  to  his 
"^.^      children  and  the  children  of  a  deceased  daughter  absolutely. 
AND^NoteTH       1867  the  North  London  Eailway  Company  took  the  property 
^oNDON     under  their  compulsory  powers  and  paid  the  purchase-money 
(CiTy      into  court,  taking  a  conveyance  from  M.  A.  Lloyd,  who  was 
i^T^^isei.        tenant  for  life. 

On  November  23,  1868,  on  a  petition  to  which  M.  A.  Lloyd 
and  the  executors  of  the  will  were  parties,  an  order  was  made 
for  the  investment  of  the  fund  and  payment  of  the  dividends  to 
the  tenant  for  life. 

On  August  24,  1892,  M.  A.  Lloyd  died,  and  the  fund  then 
became  divisible  into  eleven  shares.  The  executors  of  the 
testator,  as  well  as  all  the  original  legatees,  had  died  after  the 
payment  into  court,  and  in  March,  1895,  an  order  was  made 
for  the  distribution  of  the  fund  amongst  the  legal  personal 
representatives  of  the  deceased  legatees,  and  for  the  payment  of 
costs  by  the  company  in  accordance  with  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

In  taxing  the  costs  the  taxing  master  allowed  (1.)  the  costs 
,  ,  ;^  of  obtaining  letters  of  administration  de  bonis  non  to  the  estate 
of  the  testator,  and  (2.)  the  costs  of  obtaining  letters  of  adminis- 
,  ,  ;tration  to  the  estates  of  the  deceased  persons  beneficially 
interested  in  the  fund.  The  company  objected  to  these  allow^- 
ances,  and  took  out  this  summons  to  have  the  certificate  of  the 
taxing  master  varied. 

Hastings,  Q.C.,  and  B.  F.  Norton,  for  the  railway  company. 
The  costs  of  taking  out  administration  to  the  estates  of  all 
these  deceased  beneficiaries  were  improperly  allowed  by  the 
taxing  master.  The  company  are  only  liable  to  pay  costs 
I  incurred  in  consequence  of  their  having  taken  the  property  : 
Lands  Clauses  Act,  1845,  s.  80. 

In  In  re  Brooking  (1),  which  was  decided  on  a  section  nearly 
identical  in  terms  with  s.  80,  the  company  was  held  liable  to 
,  pay  the  costs  of  a  deed  which  was  rendered  necessary  by  the 
taking  of  the  land  ;  but  in  the  present  case  if  the  company  had 

(1)  2  Giff.  31. 
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not  taken  the  land  administration  would  have  had  to  be  taken  STIRLING  J. 
out  to  the  estates  of  these  persons  before  their  representatives 
could  have  obtained  the  property.  All  these  beneficiaries  died 
after  the  land  had  been  taken  ;  it  v^as  not,  therefore,  a  question 
of  title  at  the  time  the  company  took  it.  There  are  two  Irish 
cases  which  seem  to  support  the  view  taken  by  the  taxing 
master :  Ex  parte  Kelly  (I)  and  Ex  parte  BorJce  (2) ;  but  in 
both  these  cases  the  deaths  had  occurred  before  the  company 
took  the  land,  and  the  letters  of  administration  were  plainly 
required  for  the  purpose  of  making  a  title.  The  cases  are  only 
intelligible  on  that  footing.  The  land  was  taken  in  1867,  and 
in  the  same  year  a  petition  was  presented  and  an  order  made 
for  the  payment  of  the  dividends  to  M.  A.  Lloyd.  The  executors 
then  assented  to  the  bequest  of  the  leaseholds.  It  was  clearly, 
therefore,  unnecessary  to  take  out  administration  de  bonis  non 
to  the  estate  of  the  original  testator.  The  railway  company 
were  present  and  objected  to  it  as  unnecessary. 

In  re  Liverpool  Improvement  Act  (3)  the  company  were 
held  liable  to  pay  the  costs  of  taking  out  letters  of  administration 
which  they  considered  necessary  for  the  purposes  of  their  title ; 
but  that  is  very  different  to  a  case  like  the  present.  The 
punctum  temporis  at  which  the  rights  of  the  parties  become 
crystallized  is  the  date  of  the  payment  into  court.  Where  costs 
are  rendered  necessary  by  the  money  being  in  court  no  doubt 
the  company  must  pay  them. 

Sheldon  J  for  the  respondents.  If  a  railw^ay  company  take 
land  from  persons  under  liability  and  pay  the  purchase-money 
into  court  they  are  burdened  with  all  costs  incidental  to  obtain- 
ing payment  out.  Costs  of  inquiries,  which  would  have  had  to 
be  made  in  any  event,  have  been  held  payable  by  the  company  : 
In  re  Singletons  Estate.  (4)  The  company  must  pay  all  costs 
except  those  of  adverse  litigation  :  Be  Gregson's  Trusts.  (5) 
The  true  principle  is  that  all  costs  of  administration  of  the  fund 
must  be  paid  by  the  company  :  In  re  Bareham.  (6)  It  is  well 
settled  now  that  where  the  money  is  in  court  the  persons 


(1)  31  L.  R.  Ir.  137. 

(2)  [1894]  1  I.  R.  146. 

(3)  L.  R.  5  Eq.  282. 


(4)  9  Jur.  (N.S.)  941. 

(5)  2  H.  &'M.  504. 

(6)  17  Ch.  D.  329. 
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STIKLINGJ.  entitled  to  the  fund  are  not  to  be  estopped  from  dealing  with 
1896      it,  and  the  company  must  pay  all  costs  occasioned  by  its  being 
^JJ^g      in  court :   In  re  Brooshooff  s  Settlemeiit  (1)  ;  In  re  Olive's 
Lloyd     Estate.  (2)    These  letters  of  administration  would  not  have  been 

AND  NOETH  ^  ^ 

London     required  if  the  money  had  not  been  in  court.    The  two  cases 
(City      decided  in  Ireland  are  indistinguishable. 
A^cT^Is?!.      Hastings,  Q.C.,  in  reply. 

  [Stieling  J.    The  company  are  entitled  to  take  a  title  from 

the  tenant  for  life,  and  I  have  difficulty  in  seeing  why,  under 
s.  82,  they  should  pay  the  costs  of  subsequent  administrations  ; 
and  I  should  feel  the  same  difficulty  as  to  s.  80  if  it  were  not 
for  the  Irish  cases,  but  I  will  consider  the  point.] 

Cur.  adv.  vult. 

May  19.  Stieling  J.  (after  stating  the  facts).  The  amount 
involved  is  small,  but  it  is  said  that  the  question  is  one  of 
importance  to  railway  companies. 

As  regards  the  costs  of  obtaining  letters  of  administration  to 
the  estate  of  the  original  testator,  I  cannot  see  how  these  are 
chargeable  against  the  company.  The  bequest  of  the  leaseholds 
must  be  treated  as  assented  to  by  the  executors,  from  Novem- 
ber 23,  1868,  when  the  dividends  were,  with  the  assent  of  the 
executors,  ordered  to  be  paid  to  the  tenant  for  life,  if  not  from 
an  earlier  date.  The  letters  of  administration  were  obtained 
before  the  proceedings  which  resulted  in  the  final  order  of 
March,  1895,  were  commenced,  and  I  do  not  see  how  they 
assisted  in  the  obtaining  of  that  order.  I  think,  therefore,  that 
those  costs  must  be  disallowed. 

There  is  more  difficulty  as  to  the  costs  of  obtaining  letters 
of  administration  to  the  estate  of  the  deceased  beneficiaries. 
Sect.  80  of  the  Lands  Clauses  Consolidation  Act,  1845,  throws 
on  the  company  the  costs  of  the  following  matters  including 
therein  all  reasonable  charges  and  expenses  incident  thereto.  .  .  . 
that  is  to  say  ....  the  costs  of  obtaining  the  proper  orders 
....  for  the  payment  out  of  court  of  the  principal  of  such 
monies,  or  of  the  securities  whereon  the  same  shall  be  invested, 
and  of  all  proceedings  relating  thereto." 

(1)  42  Ch.  D.  250.  (2)  44  Ch.  D.  316. 


2Ch. 


CHANCEEY  DIVISION. 


401 


The  question  then  is  whether  the  costs  of  obtaining  these  STIRLING  J. 


letters  of  administration  are  charges  and  expenses  "  incident 
to  "  the  obtaining  the  order  for  the  payment  out  of  court. 
Certainly  the  order  could  not  be  obtained  without  them.  It  is 
said,  however,  that  they  would  have  been  equally  necessary  if 
the  leaseholds  had  never  been  taken  by  the  railway  company. 
The  answer  made  is  that  this  consequence  does  not  necessarily 
follow  ;  because  the  persons  beneficially  entitled  might  have 
been  able  to  enter  into  possession  and  obtain  payment  of  the 
rents  without  ever  being  called  upon  to  perfect  a  legal  title  ; 
and  the  Irish  cases  of  Ex  parte  Kelly  (1)  and  Ex  parte 
Borke  (2)  were  cited  in  support  of  the  contention.  It  seems 
to  me  that  the  former  case  does  decide  the  point.  There  money 
was  paid  into  court  by  a  railway  company  under  the  Lands 
Clauses  Consolidation  Act,  1845,  in  respect  of  leasehold  pre- 
mises. Persons  claiming  under  the  marriage  settlement  of 
their  father,  then  deceased,  applied  for  payment,  but  the  Court 
decided  that  other  children,  then  dead,  and  of  whom  there 
were  no  personal  representatives,  had  taken  vested  interests, 
and  declined  to  pay  out  the  fund  until  administration  had  been 
taken  out  to  their  estates.  One  of  the  applicants  thereupon 
took  out  administration  to  the  deceased  children,  and  obtained 
payment  of  the  fund.  It  was  held  that  the  company  should 
pay  the  costs  of  obtaining  those  administrations. 

The  Vice-Chancellor  there  said  (3)  :  "  The  80th  section  of 
the  Lands  Clauses  Act,  under  which  payment  was  applied  for, 
enacts  that  it  should  be  lawful  for  the  Court  to  order  the  costs 
of  the  several  matters  there  enumerated,  '  including  therein  all 
reasonable  charges  and  expenses  incident  thereto,'  to  be  paid 
by  the  promoters  of  the  undertaking  ;  and  among  the  matters 
so  enumerated  are  the  costs  of  the  orders  for  payment  of  the 
dividends,  and  for  the  payment  out  of  court  of  the  principal  of 
such  moneys  and  of  all  proceedings  relating  thereto,  except  such 
as  are  occasioned  by  litigation  between  adverse  parties  .... 
The  costs  in  question  relate  to  the  obtaining  the  order  for  pay- 
ment and  not  to  the  making  out  of  title  to  the  premises  acquired 

(1)  31  L.  E.  Ir.  137.  (2)  [1894]  1  I.  R.  146. 

(3)  31  L.  R.  Ir.  140. 


1896 

In  re 

Lloyd 
AND  North 
London 
Railway 

(City 
Branch) 
Act,  1861. 
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STIRLING  J.  by  the  company.  By  paying  the  sum  awarded  into  court  the 
1896  company  did  not  need  to  have  title  made  out  to  the  premises, 
but  when  the  parties  entitled  to  the  money  applied  for  the 
AND^NoETH  ^^^^^  payment  they  were  not  entitled  to  get  it  till  they  had 
^oNDON  acquired  a  legal  title  to  the  money.  For  this  purpose,  and  only 
(City  for  this  purpose,  were  these  administrations  taken  out  by  them. 
AcrtlsGi.  would  be  hard  then  to  say  that  the  costs  and  charges  of 
doing  so  were  not  incident  to  the  obtaining  payment,  or  that 
the  obtaining  the  administrations  were  not  proceedings  relating 
thereto.  If  the  company,  instead  of  bringing  in  the  money, 
had  persevered  in  requisitions  on  the  abstract  of  title,  the 
taking  out  of  these  administrations  would  have  been  necessary, 
and  should  have  been  paid  for  by  the  company." 

The  second  case  is  less  directly  in  point,  because  the  Master 
of  the  Eolls  decided  it,  on  special  circumstances  (1),  he  says  : 

I  do  not  propose  to  lay  down  any  general  rule  applicable  to 
all  cases.  I  decide  this  case  on  its  own  facts."  But  he  also 
says  (2)  :  "  I  do  not  see  any  hardship  in  construing  s.  80  of  the 
Lands  Clauses  Act,  1845,  as  it  has  been  construed  in  the  cases 
in  this  country,  and  in  England,  which  have  been  referred  to 
by  counsel.  It  must  be  remembered  that  an  owner  of  property 
may  be  quite  content  to  remain  with  his  title  as  it  is,  and  may 
not  care  to  make  it  better.  But  if  his  land  is  taken  from  him 
compulsorily  he  has  to  go  further,  and  must  shew  at  least 
something  more  than  a  holding  title."  And  he  followed  the 
decision  of  the  Vice-Chancellor  in  the  former  case. 

I  am  not  sure  that  in  the  absence  of  these  authorities  I 
should  have  come  to  the  same  conclusion,  but  it  is  very  desir- 
able that  the  practice  should  be  the  same  in  both  countries, 
and  I  therefore  follow  the  Irish  Courts  ;  and  accordingly  I 
shall,  as  regards  the  letters  of  administration  taken  out  to  the 
beneficiaries,  uphold  the  decision  of  the  taxing  master. 

Solicitors  :  Burchell  d  Co,  ;  Banderson,  Holland  dc  Co. 

(1)  [1894]  1  I.  R.  150.     .       .         (2)  [1891]  1  1.  R.  152. 

G.  A.  S. 
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BATTISON  v.  HOBSON.  stirlingj. 

1896 

[1866    B.  193.] 


April  23,  25, 
28; 

Vict.  c.  54),  ss.  7,  14 — Dejjosit  of  Deeds — Solicitor  and  Client— Notice—  ^lay^l. 


Mortgage — Priority — Begistration — -Yorhsliire  Begistries  Act,  1884  (47  &  48 
Hct.  c.  54),  ss.  ' 
Actual  Fraud. 


The  Yorkshire  Registries  Act,  1884,  applies  to  a  charge  by  deposit  of 
deeds  unaccompanied  by  a  memorandum  of  deposit. 

The  priorities  given  by  the  Act  are  not  to  be  altered  except  in  cases  of 
actual  fraud,  which  means  fraud  importing  grave  moral  blame. 

In  1889  certain  beneficiaries  under  a  will  deposited  with  a  bank  the 
title-deeds  of  an  estate  in  Yorkshire  to  secure  an  overdraft  by  the  trustees 
in  order  that  the  trustees  might  be  guaranteed  against  loss  in  carrying  on 
the  testator's  business.  This  was  done  with  the  knowledge  and  approval 
of  J.,  a  solicitor,  who  represented  one  of  the  trustees  in  this  matter.  The 
charge  was  never  registered.  J.  subsequently  took  a  mortgage  of  the 
same  property  and  registered  it,  and  he  claimed  priority  over  the  bank. 
The  bank,  being  satisfied  with  the  personal  security  of  the  trustees,  did 
not  contest  the  claim : — 

Held,  that  J.  was  guilty  of  actual  fraud  in  taking  advantage  of  a  defect 
in  the  bank's  security  to  defeat  the  interests  of  his  client,  and  that  he  was 
not  entitled  to  the  j)rotection  of  the  Act. 

This  was  a  summons  taken  out  in  an  action  for  the  adminis- 
tration of  the  estate  of  Frederick  Hobson  by  one  of  the  execu- 
tors of  Evan  Thomas,  deceased,  formerly  a  trustee  of  the  will  of 
the  said  Frederick  Hobson,  to  determine  the  priority  of  certain 
charges  claimed  respectively  by  the  National  Provincial  Bank 
and  Theophilus  Edward  Jones  over  a  sum  of  1384?.  8s.  4:d. 
deposited  in  the  Leeds  branch  of  the  said  bank,  being  the 
proceeds  of  the  sale  of  property  situate  at  the  Leylands,  at 
Leeds,  and  formerly  belonging  to  J.  G.  Metcalfe  and  J.  M. 
Buckley,  deceased. 

All  the  parties  interested  were  desirous  that  this  question  of 
priority  should  be  decided  upon  this  summons  and  upon  the 
materials  before  the  Court,  and  they  submitted  to  be  bound  by 
the  order  of  the  Court. 

The  will  of  Frederick  Hobson,  the  testator  in  the  action,  was 
proved  in  1863,  and  judgment  for  the  administration  of  the 
trusts  of  the  will  was  given  in  1866.    On  July  10,  1883,  Mr. 
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STIKLING  J.  Evan  Thomas,  Mr.  William  Pybus  Horne,  and  Mr.  Frederick 
1896  Miers  were  appointed  trustees  of  the  will,  and  on  August  2, 
BattTson  1884,  conduct  of  the  proceedings  was  given  to  them.  The 
main  part  of  the  trust  property  consisted  of  a  newspaper  known 
as  the  Leeds  Times,  the  business  of  which  was  carried  on  at 
Leeds  by  the  trustees  under  trusts  contained  in  the  testator's 
will  in  that  behalf.  For  the  purposes  of  carrying  on  this 
business  2000Z.  was  borrowed  by  the  trustees,  with  the  sanction 
of  the  Court,  upon  a  mortgage  of  the  premises  in  Leeds,  where 
the  paper  was  printed  and  published. 

In  the  year  1888  much  discussion  took  place  between  the 
trustees  and  their  beneficiaries  as  to  the  propriety  of  reducing 
the  price  of  the  newspaper  to  Id.  These  beneficiaries  consisted 
of  three  families.  Mrs.  Metcalfe,  the  wife  of  the  Eev.  James. 
Galloway  Metcalfe,  and  her  children  ;  Mrs.  Buckley,  the  wife  of 
James  Mordaunt  Buckley,  and  her  children ;  and  Mrs.  Minors 
and  her  children.  Mr.  Paley,  as  mortgagee  of  Mrs.  Minors' 
share,  was  also  interested  in  the  question.  Of  these  parties 
Mrs.  Metcalfe  and  Mrs.  Buckley  and  their  respective  husbands 
were  strongly  in  favour  of  the  proposed  reduction,  while  Mrs. 
Minors  and  her  mortgagee  declined  to  have  anything  to  do 
with  it.  On  June  12,  1888,  a  meeting  was  held  of  those  of  the 
beneficiaries  who  were  favourable  to  a  change  being  made  in 
the  price  of  the  paper.  The  meeting  was  attended  by  Mr. 
Horne,  one  of  the  trustees,  Mr.  Hopps,  a  member  of  the  firm 
of  Hopps  &  Bedford  of  Leeds,  who  acted  as  solicitors  for  Mr. 
Horne  and  also  for  Mr.  and  Mrs.  Metcalfe,  Mr.  T.  E.  Jones, 
who  acted  as  solicitor  for  Mr.  Buckley  and  also  for  Mr.  Evan 
Thomas,  Mr.  Buckley,  and  Mr.  Metcalfe.  Mr.  Thomas  was 
represented  at  this,  as  at  all  other  meetings  of  the  trustees  and 
beneficiaries,  by  Mr.  Jones,  who  acted  as  his  solicitor  in  this 
matter  until  his  (Mr.  Thomas's)  death  and  was  one  of  the 
executors  of  his  will.  According  to  the  minutes  of  the  proceed- 
ings, the  accuracy  of  which  was  not  in  dispute,  it  was  explained 
that  this  meeting  was  convened  at  the  v/ish  of  Mr.  Buckley 
and  Mr.  Metcalfe  and  the  parties  who  expressed  a  wish  to 
carry  on  the  Leeds  Times  business  and  join  in  a  scheme  to 
provide  capital  for  that  purpose,  and  that  the  other  parties 
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interested— namely,  Mrs.  Minors,  Mr.  Paley,  and  Mr.  Miers — STIRLING  J. 
had  not  been  invited.    After  referring  to  a  discussion  upon  1896 
a  report  as  to  the  financial  position  of  the  newspaper,  from  battison 
which  it  appeared  that  a  net  sum  of  2483Z.  lis.  would  be  hobson 

available  for  carrying  on  the  business  when  the  outstanding   

accounts  could  be  got  in,  and  that  a  capital  of  1250?.  was 
required  to  enable  the  paper  to  be  carried  on  at  the  reduced 
price  of  Id.,  the  minutes  stated  ''that  it  was  suggested 
and  thought  expedient  by  the  meeting  that  on  this  state  of 
accounts  evidence  should  be  carried  in  before  the  chief  clerk 
of  the  facts  shewn  by  the  above  figures,  and  that  without 
resorting  to  such  outstanding  accounts  there  was  no  capital 
fund  wherewith  to  carry  on.  That  in  the  scheme  to  carry  on 
it  should  be  sanctioned  that  a  capital  of  12501.  should  be  raised 
by  a  charge  on  the  said  outstanding  assets  represented  in  the 
sum  of  2483/.  lis.,  and  that  such  capital  sum  be  raised  by  an 
overdraft  on  the  bank  on  security  of  such  charge,  the  said 
Buckley  and  Metcalfe  undertaking  also,  as  a  further  security  to 
the  bank,  to  deposit  deeds  of  freehold  property  belonging  to 
them  situate  in  Leeds  with  a  joint  charge  on  such  property  to 
the  extent  of  1000/.,  the  interest  and  expenses  attending  such 
overdraft  to  be  debited  against  the  Leeds  Times  business." 

At  the  conclusion  of  this  meeting,  Mr.  Hopps  handed  to 
Messrs.  Metcalfe  and  Buckley  a  letter  signed  in  the  name  of  the 
firm,  Hopps  &  Bedford,  which  was  headed  "  Battison  v.  Hohson^' 
and  was  as  follows  : — 

"  As  we  understand  Mr.  Paley  refuses  on  behalf  of  his  client, 
Mrs.  Minors,  to  find  any  part  of  the  capital  necessary  for  the 
purpose  of  issuing  the  Leeds  Times  newspaper  at  the  reduced 
price  of  Id.  as  sanctioned  by  the  Court,  we  shall  be  pleased  to 
know  if  you  are  willing  to  lodge  at  the  bank  your  title-deeds  of 
€ertain  property  in  the  Ley  lands,  Leeds,  which  we  understand 
you  are  entitled  to  as  tenants  in  common,  subject  to  your 
respective  wives'  dowers  therein,  in  order  that  the  trustees 
under  the  will  of  the  late  Frederick  Hobson,  deceased,  may  be 
guaranteed  against  loss  in  continuing  the  business  of  the  said 
testator.  We  think,  if  you  are  agreeable  to  give  this  guarantee 
(say  to  ^1000),  the  Court  will  give  you  a  first  charge  on  the 
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STIRLING  J.  net  profits  of  the  business,  and  please  say  what  interest  you  are 
1896       wilHng  to  accept  on  any  overdraft  on  your  guarantee,  and  let 
Battison        have  your  reply  as  soon  as  possible,  so  that  we  can  embody 
HoBsoN  schedule  to  be  filed  in  court  your  willingness  to  be 

  responsible  for  1000/." 

To  this  Messrs.  Buckley  and  Metcalfe  replied,  agreeing  to  lodge 
the  deeds  with  the  bank  upon  the  tetms  proposed. 

At  this  date  the  property  in  question  was  vested  in  Mr. 
Hopps  as  trustee  for  Messrs.  Buckley  and  Metcalfe  in  equal 
shares  as  tenants  in  common,  and  the  title-deeds  were  in  his 
hands.  An  application  was  shortly  afterwards  made  to  the 
Court  to  sanction  the  scheme,  and  the  Court  gave  its  sanction 
by  an  order  of  July  18,  1888,  whereby  it  was  ordered  (inter 
alia)  "  that  the  trustees  be  at  liberty  to  borrow  from  their 
bankers,  the  Leeds  branch  of  the  National  Provincial  Bank  of 
England,  on  the  security  of  the  testator's  estate,  and  of  the 
guarantee  of  the  defendants,  J.  Gr.  Metcalfe  and  J.  M.  Buckley 
(which  guarantee  the  said  defendants  by  their  counsel  under- 
take to  give)  a  sum  not  exceeding  1300Z.  at  a  rate  of  interest 
not  exceeding  5  per  cent,  per  annum  "  ;  and  by  the  same  order 
the  trustees  were  to  be  at  liberty  to  apply  the  money  borrowed 
in  effecting  the  alterations  in  the  management  of  the  news- 
paper, and  were  ordered  to  repay  the  money  so  borrowed  in 
sums  not  exceeding  150Z.  a  year.  Nothing  was  said  in  the 
order  as  tO'  the  nature  of  the  guarantee  to  be  given  by  Messrs. 
Buckley  and  Metcalfe.  On  August  9, 1888,  another  meeting  took 
place,  at  which  there  were  present  Mr.  Horne,  Mr.  Hopps, 
Mr.  T.  E.  Jones,  who  again  represented  Mr.  Evan  Thomas, 
Mr.  Metcalfe,  and  Mr.  Buckley.  At  this  meeting  the  minutes 
of  June  12  were  read  and  considered  by  the  chairman,  Mr. 
Horne ;  the  letters  of  Messrs.  Metcalfe  and  Buckley  of  June  12 
were  also  read;  and  Mr.  Hopps  himself  reported  the  arrange- 
ment he  had  made  for  depositing  the  deeds  with  the  bank,  and 
opening  and  drawing  on  an  overdraft  account  at  the  bank,  and 
these  arrangements  were  approved  by  those  present.  On 
September  1,  1888,  the  title-deeds  were  deposited  with  the 
bank  by  Mr.  Hopps.  No  memorandum  of  deposit  was  executed 
by  anybody,  nor  was  any  legal  mortgage  given.    The  overdraft 
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account  was  opened  on  tlie  same  day,  and  subsequently  drawn  STIRLING  J. 
upon.   The  newspaper  was  continued  on  the  new  footing  down  1896 
to  August,  1889,  but,  having  proved  unsuccessful,  the  business  battison 
was  then  sold  by  order  of  the  Court,  and  a  balance  of  1288Z.  still  hobson 

remained  due  to  the  bank.   In  the  meantime,  on  March  19, 1889,   

Mr.  Jones  took  a  mortgage  from  Mr.  Buckley  of  his  moiety  of 
the  Leylands  property  to  secure  a  present  advance  of  300^.  and 
further  advances. 

On  March  21,  1889,  this  mortgage  was  duly  registered  in  the 
Wakefield  Registry.  The  total  advances  made  by  Mr.  Jones 
amounted  to  600Z.,  and  the  whole  of  that  sum  was  still  owing, 
together  with  arrears  of  interest.  Mr.  Buckley  had  since  died 
in  insolvent  circumstances,  and  the  Leylands  property  had  by 
arrangement  between  all  the  parties  interested  been  sold,  and 
the  proceeds  paid  into  the  bank  to  a  separate  account.  Mr. 
Jones,  having  registered  his  mortgage  of  March  19, 1889,  claimed 
priority  over  the  equitable  mortgage  to  the  bank.  In  support  of 
his  claim,  he  alleged,  first,  that  the  arrangement  of  June  12  had 
been  withdrawn  by  Messrs.  Metcalfe  and  Buckley  shortly  after 
it  had  been  made ;  secondly,  that  the  letters  of  that  date  were 
given  in  consideration  of  a  payment  by  the  trustees  to  benefi- 
ciaries of  400Z.,  which  payment  was  never  made;  thirdly,  that 
the  arrangement  was  put  an  end  to  by  the  order  of  July  18, 1888, 
which  pointed  to  a  personal  guarantee  only ;  fourthly,  that, 
before  taking  the  mortgage  of  March  19,  he  inquired  of  Mr. 
Hopps  if  any  security  on  the  property  had  been  given  to  the 
bank,  and  received  the  answer,  "  No."  These  allegations  were, 
however,  denied,  and  were  inconsistent  with  subsequent  letters 
of  Mr.  Jones,  and  especially  with  a  letter  of  May  6,  1890,  in 
which  he  recognised  the  existence  of  the  arrangement  of 
June  12,  and  stated  that  he  had  offered  to  do  all  that  was 
necessary  to  carry  it  out,  and  they  were  held  to  be  not  proved. 

Mr.  Jones  further  alleged  in  his  affidavits  in  support  of  his : 
claim  that  the  mortgage  of  March  19  was  taken  after  an  inter- 
view with  Mr.  Thomas,  when  the  whole  matter  was  discussed, 
and  with  his  full  knowledge  and  approbation.  But  the  Court 
held  that  it  was  not  proved  that  Mr.  Thomas  had  consented  to 
the  postponement  of  the  charge  in  favour  of  the  bank. 

2  E  2  1 
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Battison 

V. 

HOBSON- 


STIKLING  J.     J.  Bryn  Boherts,  for  the  summons.    Jones  has  been  guilty  of 
1896       actual  fraud,  and  he  is  therefore  deprived  of  any  priority  he 
would  otherwise  have  acquired  under  the  Yorkshire  Registries 
Act,  1884  (1),  through  having  registered  his  mortgage. 

Addison  McLeod,  for  the  National  and  Provincial  Bank, 
stated  that  the  bank  were  satisfied  with  the  personal  security 
of  the  trustees,  and  were  content  to  leave  the  question  of 
priority  in  the  hands  of  the  Court. 

Hastings,  Q.G.,  Sbnd  Adams,  for  the  surviving  trustees.  It  is 
well  settled  that  the  object  of  the  Yorkshire  and  Middlesex 
Registration  Acts  of  the  reign  of  Queen  Anne  was  to  protect 


(1)  The  Yorkshire  Registries  Act, 
1884,  is  entitled  "An  Act  to  conso- 
lidate and  amend  the  law  relating 
to  the  registration  of  deeds  and  other 
matters  affecting  lands  and  heredita- 
ments within  the  North,  East  and 
West  Ridings  of  the  county  of  York." 

By  s.  3,  "  the  expression  '  convey- 
ance '  includes  any  assignment,  ap- 
pointment, lease,  or  settlement  made 
by  deed  on  a  sale,  mortgage,  demise, 
or  settlement  of  any  land,  or  appoint- 
ment of  a  new  trustee  in  respect 
thereof,  which  has  been  executed  by 
one  or  more  of  the  parties  by  whom 
any  interest  in  such  land  is  thereby 
conveyed." 

"  The  expression  '  mortgage '  in- 
cludes any  charge  on  any  land  for 
securing  money  or  money's  worth, 
and  any  transfer  of  a  mortgage." 

"  The  expression  '  memorandum  of 
charge,'  shall  include  any  memoran- 
dum of  a  lien  or  charge  on  any  land 
which  may  be  registered  under  the 
provisions  of  this  Act." 

"  The  expression  '  assurance '  shall 
include  any  conveyance  ....  memo- 
randum of  charge  .  .  .  ." 

Sect.  7  :  "  Where  any  lien  or  charge 
on  any  lands  within  any  of  the  three 
ridings  is  claimed  in  respect  of  any 
unpaid  purchase-money,  or  by  reason 
of  any  deposit  of  title-deeds,  a  memo- 


randum of  such  lien  or  charge,  signed 
by  the  person  against  whom  such  lien 
or  charge  is  claimed,  may  be  regis- 
tered by  any  person  claiming  to  be 
interested  therein."  The  section  then 
stated  the  requirements  of  such  memo- 
randum, and  concluded  as  follows  : 
"  And  no  such  lien  or  charge  shall 
have  any  effect  or  priority  as  against 
any  assurance  for  valuable  considera- 
tion which  may  be  registered  under 
this  Act,  unless  and  until  a  memoran- 
dum thereof  has  been  registered  in 
accordance  with  the  provisions  of  this 
section." 

Sect.  14  :  "  Subject  to  the  provi- 
sions of  this  Act,  all  assurances  en- 
titled to  be  registered  under  this  Act 
shall  have  priority  according  to  the 
date  of  registration  thereof,  and  not 
according  to  the  date  of  such  assur- 
ances, or  of  the  execution  thereof: 
....  All  priorities  given  by  this  Act 
shall  have  full  effect  in  all  courts, 
except  in  cases  of  actual  fraud,  and  all 
persons  claiming  thereunder  any  legal 
or  equitable  interests  shall  be  entitled 
to  corresponding  priorities,  and  no  such 
person  shall  lose  any  such  priority 
merely  in  consequence  of  his  having 
been  affected  with  actual  or  construc- 
tive notice,  except  in  cases  of  actual 
fraud  .  .  .  ." 
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honest  transactions,  and  not  to  encourage  fraud;  and  the  Act  STIRLING  J, 
of  1884,  which  is  a  consohdating  as  well  as  an  amending  Act,  1896 
was  not  intended  to  change  this  policy.    This  may  be  inferred  battison 
from  the  fact  that  the  Legislature  has  reproduced  the  exact  hobson 

language  used  by  the  judges  in  the  interpretation  of  the  earlier   

Acts.  A  mortgage  by  deposit  of  deeds,  unaccompanied  by  a 
mertporandum  of  deposit,  has  been  held  not  to  be  included  in 
the  earlier  Acts  :  Sumpter  v.  Cooper  (1)  ;  and  it  is  submitted 
that  it  is  not  within  the  provisions  of  the  present  Act.  It  is  not 
within  s.  7,  because  that  section  relates  only  to  charges  accom- 
panied by  a  memorandum  ;  and  it  is  not  within  s.  14,  because 
that  section  deals  only  with  priorities  between  assurances,  and 
a  mortgage  by  deposit  of  deeds  unaccompanied  by  a  memo- 
randum cannot  be  said  to  be  an  assurance  capable  of  registra- 
tion under  that  section.  An  assurance  must  be  something 
printed  or  written — something,  at  any  rate,  visible  to  the  eye. 
Assuming  this  charge  to  be  within  s.  7,  that  section  provides 
that  an  unregistered  charge  shall  not  of  itself  have  any  priority 
over  a  subsequent  registered  assurance  ;  but  it  leaves  untouched 
the  question  of  notice,  which  still  remains  to  be  dealt  with  by 
the  Courts  :  see  White  v.  Neaijloii  (2),  a  decision  under  a 
Colonial  Registration  Act.  Assuming  it  to  be  also  within  s.  14, 
the  only  effect  of  that  section  is  that  notice,  in  the  absence  of 
actual  fraud,  is  no  longer  an  answer  to  a  claim  to  priority  by 
registration.  The  section  first  provides  that  effect  shall  be 
given  to  the  priorities  conferred  by  the  Act,  except  in  the  case 
of  actual  fraud,  and  it  then  goes  on  to  say  that  the  priorities 
shall  not  be  affected  by  actual  or  constructive  notice  except  in 
the  case  of  actual  fraud,  the  inference  being  that  the  notice 
itself  may  amount  to  actual  fraud.  The  section  merely  intended 
to  exclude  actual  notice  where  the  party  claiming  priority 
had  no  personal  knowledge  at  the  date  of  registration  of  any 
prior  increase,  as,  for  instance,  where  a  person  is  affected  by 
notice  through  the  knowledge  of  his  solicitor,  which  is,  never- 
theless actual  notice :  BoUancl  v.  Hart  (3)  ;  or  where  he  has 
been  informed  of  an  incumbrance  the  existence  of  which  he  has 

(1)  2  B.  &  Ad.  223.  (2)  II  App.  Gas.  171. 

(3)  L.  E.  6  Ch.  678,  681. 
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STIRLING  J.  forgotten.    But  that  there  may  be  notice  amounting  to  fraud 
1896      is  well  settled  by  cases  under  the  previous  Kegistration  Acts  : 
Battison 

Blades  v.  Blades  (1) ;  Le  Neve  v.  Le  Neve.  (2)  The  distinction 
HoBsoN.  l^etween  actual  notice  which  amounts  to  fraud,  and  actual 
  notice  which  does  not,  is  well  illustrated  by  Bolland  v.  Hart.  (3) 

Apart  from  the  question  of  notice,  the  evidence  establishes  a 
case  of  actual  fraud  against  Jones. 

Younger,  for  Metcalfe.  The  Act  of  1884  was  intended 
merely  to  embody  the  law  as  it  existed  before  ;  it  was  not 
intended  to  alter  the  law  at  all  except  by  s.  15,  which  declared 
that  registration  should  be  deemed  to  constitute  actual  notice  ; 
but  that  section  was  repealed  by  s.  5  of  the  Amendment  Act, 
1885  (48  &  49  Vict.  c.  26). 

The  expressions  used  in  s.  14  are  identical  with  the  language 
used  by  the  judges  in  Jolland  v.  Stainbridge  (4)  and  Wyatt  v. 
Barwell  (5),  and  that  section  was  not  intended  to  go  beyond 
those  cases.    [He  also  referred  to  Benham  v.  Keane.  (6)] 

B.  Hughes,  for  Jones.  The  Act  of  1884  was  intended  to 
alter  the  policy  of  the  Legislature.  A  deposit  of  deeds  without 
a  memorandum  stands  on  the  same  footing  as  a  vendor's  lien. 
Neither  the  one  nor  the  other  was  included  under  the  earlier 
Acts  because  there  was  no  instrument  capable  of  being  regis- 
tered :  Kettlewell  v.  Watson  (7)  ;  but  s.  7  applies  to  both,  and 
that  case  has  no  longer  any  authority :  Smith's  Yorkshire 
Eegistries  Acts,  1884  and  1885,  p.  xii.  . 

Under  the  earlier  Acts  a  registered  deed  was  postponed  by 
direct  notice  of  a  prior  unregistered  instrument ;  but  s.  14  makes 
registration  the  absolute  test  of  priority,  and  expressly  abolishes 
the  old  equitable  doctrine :  Dart's  Vendors  and  Purchasers, 
6th  ed.  pp.  961,  962. 

Sect.  15  was  repealed  because  it  was  found  in  practice  to 
cast  an  unreasonable  burden  upon  bankers  in  their  dealings 
with  their  customers.  Non-registration  of  a  charge  is  in  effect 
a  declaration  that  the  holder  does  not  rely  upon  that  charge. 

(1)  1  Eq.  C.  Ab.  358.  "        (4)  3  Yes.  478. 

<2)  2  W.  &  T.  6tli  ed.  pp.  26,  36.  (5)  19  Ves.  435. 

(3)  L.  R.  6  Ch.  678,  681,  683.  (6)  1  J.  &  H.  685,  702. 

(7)  26  Ch.  D.  501,  507. 
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Jones  was  entitled  to  believe  that  the  bank  did  not  rely  upon  STIELINGJ. 
the  deposit  of  deeds  ;  and  this  behef  was  in  fact  well  founded,  1896 
inasmuch  as  the  bank  have  preferred  to  rely  upon  the  personal  battison 
security  of  the  trustees.    No  actual  fraud  is  proved  against  ^jj^^j^^ 

Jones,  and  he  is  therefore  entitled  to  the  protection  conferred   

by  the  Act. 

Boherts,  in  reply.  It  is  immaterial  whether  the  bank  relied 
on  their  security  or  not,  as  the  security  was  given  mainly  to 
relieve  the  trustees. 

Cur.  adv.  vuU. 

May  21.  Stieling  J.,  after  stating  the  undisputed  facts, 
continued  : — The  question  to  be  determined  is  whether  Mr. 
Jones's  mortgage,  having  been  registered,  takes  priority  over 
the  security  created  by  deposit  of  deeds  with  the  bank.  Before 
dealing  with  the  question  of  law  which  arises,  I  must  consider 
certain  issues  of  fact  raised  by  the  parties.  [His  Lordship 
then  discussed  the  evidence,  and  came  to  the  conclusion  of  fact 
that  the  deeds  were  deposited  with  the  bank  by  way  of  security 
in  accordance  with  the  letters  of  June  12,  1888,  and  that  on 
March  19,  1889,  Mr.  Jones  was  aware  of  the  fact,  and  he 
continued  : — ] 

As  the  law  stood  down  to  a  very  recent  period,  this  finding 
of  fact  would  have  been  sufficient  to  dispose  of  the  case  on  two 
grounds.  First,  it  was  held  under  the  Kegistration  Acts  of  the 
reign  of  Queen  Anne  that  the  provisions  of  those  Acts  did  not 
apply  to  equitable  mortgages  simply  created  by  deposit  of  deeds 
unaccompanied  by  any  memorandum.  That  was  decided  in 
Sumpter  v.  Cooper.  (1)  Moreover,  under  the  doctrine  estab- 
lished by  the  well  known  case  of  Le  Neve  y.  Le  Neve  (2),  the 
security  of  the  bank  must  have  had  priority  over  that  of  Mr. 
Jones,  who  took  his  security  with  full  knowledge  of  its  exist- 
ence. It  is,  however,  contended  that  this  state  of  the  law  has 
been  altered  by  the  Registration  Act  of  1884,  and  it  is  necessary 
to  consider  that  Act.  [His  Lordship  then  referred  to  the 
definitions  of  conveyance,"  "mortgage,"  "memorandum  of 
charge,"  and  "  assurance  "  in  s.  3,  and  to  s.  7,  and  continued  : — ] 

It  was  contended  that  the  words  "  such  lien  or  charge  "  in 
(1)  2  B.  &  Ad.  223.  (2)  2  W.  &  T.  6th  ed.  pp.  26,  36. 
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STIRLING  J.  the  concluding  part  of  the  section  meant  a  Hen  or  charge 
1896  accompanied  by  a  memorandum,  such  as  is  referred  to  in  the 
Battison  prior  part  of  the  section.  It  does  not  seem  to  me  that  this  is 
HoBsoN  ^^^^  construction  of  the  section.    I  think  that  the  words 

  such  Hen  or  charge  "  have  the  same  meaning  as  the  words 

"  any  Hen  or  charge  "  in  the  earHer  part  of  the  section,  namely, 
a  lien  or  charge  on  lands  within  the  three  ridings  in  respect  of 
unpaid  purchase-money,  or  by  reason  of  a  deposit  of  title-deeds. 
I  think  that  the  object  of  that  section  was  to  alter  the  law  as 
laid  down  in  Sumpter  v.  Cooper  (1),  and  to  deprive  equitable 
mortgages  by  deposit  of  priority  over  any  registered  assurance  for 
valuable  consideration  unless  a  memorandum  thereof  has  been 
registered  under  the  Act.  [His  Lordship  then  referred  to  s.  14, 
and  observed  that  "  assurance  "  included  any  memorandum  of 
charge,  and  that  that  term,  "  any  memorandum  of  charge," 
extended  to  any  memorandum  of  a  lien  or  charge  which  could 
be  registered  under  the  Act,  and  he  continued  as  follows : — ] 

I  am  far  from  saying  that  questions  may  not  arise  on  the 
construction  of  this  section ;  but  it  does  seem  to  me  that  the 
Legislature  has  twice  over  anxiously  provided  that  the  priorities 
given  by  the  Act  are  not  to  be  altered  except  in  cases  of  actual 
fraud,  and  I  certainly  am  not  disposed  to  fritter  away  the 
language  of  the  Act.  "Actual  fraud"  I  understand  to  mean 
fraud  in  the  ordinary  popular  acceptation  of  the  term,  i.e., 
fraud  carrying  with  it  grave  moral  blame,  and  not  what  has 
sometimes  been  called  legal  fraud,  or  constructive  fraud,  or 
fraud  in  the  eye  of  a  court  of  law  or  a  court  of  equity.  At  all 
events,  for  the  purposes  of  the  present  case  I  assume  that  to  be 
so,  and  I  must  give  effect  to  the  priority  claimed  by  Mr.  Jones 
unless  I  can  come  to  the  conclusion  that  his  case  is  brought 
within  that  exception. 

Now,  what  was  the  position  of  Mr.  Jones  at  the  time  when 
he  took  his  security  from  Mr.  Buckley  ?  He  was  not  merely 
solicitor  but  confidential  agent  for  Mr.  Evan  Thomas  in  all 
matters  relating  to  this  particular  trust.  Mr.  Thomas  never 
attended  any  of  the  meetings  relative  to  the  trust  affairs,  but 
was  on  all  occasions  represented  by  Mr.  Jones,  and  he  has 

(1)  2  B.  &  Ad.  223. 
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since  shewn  the  extent  of  the  confidence  which  he  reposed  inSTiELiNGJ. 
Mr.  Jones  by  appointing  him  one  of  his  executors.  1896 

It  appears  to  me  that  at  the  time  when  Mr.  J  ones  took  his  Battison 
mortgage  from  Mr.  Buckley  he  had  taken  on  himself  the  duty  hobson 

of  actively  protecting  the  interest  of  Mr.  Evan  Thomas  in   

connection  with  this  trust.  Had,  then,  Mr.  Evan  Thomas  any 
interest  in  the  security  to  the  bank  ?  The  security  was,  no 
doubt,  a  security  given  to  the  bank,  and  the  bank  were  the 
persons  primarily  interested  in  it ;  but  it  is  really  a  matter  of 
indifference  to  them,  as  is  manifest  by  the  position  which  they 
take  up  on  the  present  occasion.  They  have  got  the  personal 
security  of  the  trustees,  which  is  perfectly  adequate,  and  they 
leave  it  entirely  to  the  Court  to  say  whether  the  priority  exists 
or  no.  Then  comes  the  question.  Have  the  trustees  as  such 
any  interest  in  this  security  ?  I  think  plainly  they  have.  The 
meaning  of  the  whole  arrangement  was  that  the  trustees  should 
be  guaranteed  against  loss  by  means  of  this  deposit,  and  that  is 
expressly  so  stated  in  Mr.  Hopps'  letter  of  June  12, 1888,  where 
he  says  :  "  The  deposit  is  to  be  in  order  that  the  trustees  under 
the  will  of  Mr.  Hobson  may  be  guaranteed  against  loss  by 
continuing  the  business  of  the  testator."  I  think,  therefore,  that 
Mr.  Evan  Thomas  had  an  interest  in  this  mortgage.  What, 
then,  would  be  the  duties  of  an  agent  who  had  taken  upon 
himself  the  duty  of  actively  protecting  his  principal  Mr.  Evan 
Thomas's  interests  with  reference  to  the  mortgage  ?  It  would 
be  this  :  if  he  discovered  that  the  security  in  which  his  principal 
was  interested  was  not  duly  perfected,  so  that  some  third  party 
might  possibly  defeat  it,  he  ought  to  do  his  best  to  get  it 
perfected  so  as  to  prevent  such  defeat.  That  was  his  duty. 
Then  could  he,  behind  the  back  of  his  principal,  himself  take 
advantage  of  such  a  defect  and  get  a  security  for  himself  so  as 
to  defeat,  pro  tanto  at  any  rate,  the  security  of  his  principal  ? 
Certainly  it  appears  to  me  that  that  would  be  not  only  a  breach 
of  duty,  but  an  actual  fraud.  The  agent  was  bound  to  abstain 
from  taking  or  using  any  security  over  property  charged  in 
favour  of  the  bank  to  the  prejudice  of  his  principal  without 
making  full  disclosure  and  obtaining  the  sanction  of  that 
person,  and  the  burden  of  proving  that  such  a  disclosure  was 
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STIRLING  J.  made,  and  that  such  sanction  was  given,  Hes  on  the  agent. 
1896       Upon  that  point  I  refer  to  Bunne  v.  English.  (1)    Then  what 
Baotisox    passed  between  Mr.  Jones  and  Mr.  Thomas  on  this  subject? 
HoBsoN     [His  Lordship  referred  to  the  statements  of  Mr.  Jones  with 

  reference  to  the  knowledge  and  approval  of  Mr.  Thomas  of  the 

security  of  March  19,  and  held  that,  inasmuch  as  Mr.  Jones 
nowhere  alleged  that  he  informed  Mr.  Thomas  that  he  intended 
to  use  his  security  to  the  prejudice  of  Mr.  Thomas,  it  was  not 
proved  that  Mr.  Thomas  had  ever  consented  to  the  postpone- 
ment of  the  charge  in  favour  of  the  bank,  and  he  continued  as 
follows : — ] 

No  blame  whatever  can  be  attached  to  Mr.  Jones  so  long  as 
he  does  not  avail  himself  of  the  security  he  has  obtained  to  the 
prejudice  of  Mr.  Thomas  or  his  estate  ;  but  it  seems  to  me  that 
to  give  effect  to  the  priority  which  he  claims  under  the  Act  of 
1884  would  be  to  enable  him  to  commit  a  fraud.  This  appears 
from  the  correspondence  to  have  been  the  view  taken  by 
Mr.  Jones  himself  when  Mr.  Thomas  was  alive,  and,  in  my 
opinion,  it  is  much  to  be  regretted  that  he  should  have  departed 
from  the  view  which  he  then  took.  In  my  judgment,  there- 
fore, the  security  of  the  bank  has  priority  over  that  of 
Mr.  Jones. 

Solicitors:  Jaques  d  Co.,  for  J.  G.  Jones,  Bangor;  Wilde, 
Moore  <f  Wigston ;  Bell,  Brodrich  dc  Gray  ;  Warren,  Mu7'ton  <£■ 
Miller,  for  Tyas  d  Son,  Barnsley  ;  Stuart  d  Tull,for  T.  E.  Jones, 
Manchester. 

(1)  L.  E.  18  Eq.  524. 

H.  B.  H. 
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KOBINSON  V.  HAKKIN.  stielingj. 

1896 

[1895    E.    1295.1  ^ 

May  14,  J9; 

Trustee — Breach  of  Trust — Liability — Right  to  Contrihution  or  Indemnity  as     June  17. 
hetiueen  co- Trustees — Statute  of  Limitations — Trustee  Act,  1888  (51  &  52 
Vict.  c.  59),  s.  8,  suh-s.  1  (a),  (h). 

The  principle  established  in  Wolmershausen  v.  Gullich  ([1893]  2  Ch. 
514),  that  the  Statute  of  Limitations  does  not  begin  to  rim  against  a 
surety  suing  a  co-surety  for  contribution  until  the  liability  of  the  surety  is 
established,  applies  equally  to  the  case  of  a  trustee  claiming  contribution 
against  his  co-trustee  in  respect  of  a  liability  incurred  from  loss  occasioned 
to  the  trust  estate  b}^  their  joint  default.  In  such  a  case,  therefore,  time 
does  not  begin  to  run  as  between  the  co-trustees  until  the  claim  of  the 
cestui  que  trust  has  been  established  against  one  of  them. 

The  plaintiff,  who  was  trustee  of  a  marriage  settlement,  allowed  the 
trust  fund  to  be  in  the  hands  ot  the  defendant,  his  co-trustee,  for  invest- 
ment. The  defendant  entrusted  the  whole  fund  to.  an  "  outside "  stock- 
broker, who  applied  a  portion  of  it  to  his  own  uses.  In  an  action  by  the 
plaintiff  and  infant  cestuis  que  trust  under  the  settlemeat,  the  defendant 
denied  his  liability  and  claimed  contribution  against  the  plaintiff  trustee : — 

Held,  (1.)  that  the  defendant,  not  having  exercised  proper  care  in  the 
selection  of  a  broker,  and  having  improperly  left  the  whole  amount  of  the 
trust  fund  in  the  broker's  hands,  was  liable  for  the  loss  which  had  occurred ; 
(2.)  that  the  plaintiff  was  in  pari  delicto  with  the  defendant,  and  that  the 
defendant  was  therefore  entitled  to  contribution  from  the  plaintiff;  and 
(3.)  that  as  between  the  two  trustees  time  did  not  begin  to  run  under  the 
Statutes  of  Limitation  until  the  date  of  the  judgment  in  the  action. 

Teial  of  Action. 

This  was  an  action  by  Bernard  Eobinson,  one  of  the  trustees 
of  a  settlement  made  on  the  marriage  of  Peter  Joseph  Keegan 
with  Lucie  Foley  Duigan,  and  the  three  infant  children  of  the 
marriage,  by  Bernard  Eobinson  as  their  next  friend,  against 
James  Quin  Harkin,  the  other  trustee  of  the  settlement,  seek- 
ing to  make  him  liable  for  the  loss  of  a  portion  of  the  trust 
funds.  The  defendant  disputed  his  liability,  and  in  the  event 
of  his  being  held  liable  he  sought  by  his  counter-claim  con- 
tribution from  the  plaintiff  Eobinson.  The  settlement  was 
dated  April  15,  1885,  and  by  it  Mr.  Daniel  Thomas  Duigan, 
the  father  of  Mrs.  Keegan,  covenanted  for  payment  to  the 
trustees  of  a  sum  of  2500^.,  which  was  to  be  invested  in  the 


416 


CHANCEEY  DIVISION. 


[1896] 


STIELING  J.  Parliamentary  stocks  or  public  funds  of  Great  Britain,  or  on 
1896       Government  or  real  or  leasehold  securities  in  England,  or  on 
Robinson    ^^7  debentures  or  debenture  stock  or  preferential  or  guaranteed 
Haekin     stocks  or  shares  issued  or  guaranteed  by  any  railway  or  other 

  public  company  in  England  paying  a  dividend  at  the  time  of 

or  within  one  year  previously  to  such  investment  upon  its 
ordinary  or  guaranteed  stocks  or  shares.  The  investments 
were  to  be  held  upon  trust  for  Mrs.  Keegan  during  her  life  for 
her  separate  use  without  power  of  anticipation,  and  after  her 
death  for  Mr.  Keegan  for  his  life,  and  after  the  death  of  the 
survivor  upon  the  usual  trusts  for  the  children  of  the  marriage. 
Mr.  and  Mrs  Keegan  were  still  living,  but,  so  far  as  their 
interests  were  concerned,  they  had  given  the  trustees  a  dis- 
charge in  respect  of  the  alleged  breach  of  trust,  and  they  took 
no  part  in  this  action. 

The  plaintiff  Eobinson  was,  at  the  date  of  the  settlement,  a 
medical  student  aged  twenty-three,  and  was  now  a  medical 
practitioner  in  the  country.  The  defendant  was  a  wine  mer- 
chant, having  commenced  business  in  1881,  and  there  was 
evidence  that  in  1884  the  business  of  his  firm  was  very  small. 

Neither  of  the  trustees  had  at  the  date  of  the  settlement 
had  any  experience  in  making  investments.  The  plaintiff 
Eobinson  had  no  banking  account  of  any  kind  ;  the  defendant 
had  no  private  banking  account,  but  the  firm  of  which  he  was 
a  member  had  an  account. 

The  sum  of  2500Z.  covenanted  to  be  settled  by  Mr.  Duigan 
was  paid  on  July  10,  1885,  by  a  cheque  drawn  to  the  order  of 
both  trustees.  It  was  first  sent  to  the  plaintiff  Robinson,  who 
indorsed  it  and  forwarded  it  to  the  defendant. 

On  January  14,  1885,  Mr.  Keegan  wrote  to  the  defendant  a 
letter,  from  which  it  appeared  that  the  solicitor  who  had 
prepared  the  settlement  was  desirous  of  carrying  out  the 
investment  of  the  fund,  but  Mr.  Keegan  objected  to  the 
expense.  The  letter  concluded  thus  :  "I  herewith  enclose 
paper  signed  by  Lucie  and  self  saying  we  wish  it  invested  in 
North  Eastern  Eailway  4  per  cent,  preference  shares,"  and  he 
suggested  that  if  the  defendant  had  a  stockbroker  on  his  books 
he  should  employ  him  to  transact  the  business.    The  defendant 
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acted  in  accordance  with  this  suggestion.    His  firm  had  a  STIRLING  J. 
customer,  named  John  Becord,  who  was  a  stockbroker,  though  1896 
not  a  member  of  the  Stock  Exchange;  and  on  the  morning  eobinson 
after  the  defendant  had  received  the  cheque  he  handed  it  over  jj^^^^j^ 

to  Kecord,  who  gave  an  acknowledgment,  dated  July  14,  1885,   

in  these  terms :  "I  beg  to  acknowledge  receipt  of  cheque 
2500^.,  the  amount,  less  commission,  to  be  invested  in  such 
stocks  and  in  such  names  as  may  be  hereafter  advised." 

Kecord  afterwards  made  various  purchases  of  Manchester, 
Sheffield,  and  Lincolnshire  Railway  4  per  cent.  Preference  Stock 
and  Great  Eastern  Eailway  4  per  cent.  Preference  Stock,  amount- 
ing in  the  aggregate  to  about  1500Z.  These  investments  were 
made  in  the  sole  name  of  the  defendant,  but  it  was  not  disputed 
that  they  were  otherwise  proper  investments,  and  he  had  duly 
handed  over  the  certificates  representing  the  stocks,  so  that  no 
loss  had  been  thereby  occasioned  to  the  trust  estate.  The 
balance  of  the  trust  fund,  however,  amounting  to  943Z.  135., 
was  never  invested.  Eecord  represented  to  the  defendant  that 
he  had  made  further  purchases  of  Manchester,  Sheffield,  and 
Lincoln  and  Great  Eastern  Eailway  Stocks,  to  the  amount  of 
the  balance  in  his  hands,  and  sent  him  what  purported  to  be 
the  contract-notes  relating  to  such  purchases,  but  he  never 
delivered  the  stocks,  and  from  half-year  to  half-year  down  to 
September,  1888,  he  sent  to  the  defendant  cheques  for  the 
amounts  (as  he  said)  of  the  dividends  on  the  undelivered  stocks. 
After  that  date  nothing  was  recovered  from  him  in  respect  of 
either  principal  or  interest,  and  various  solicitors  who  were 
consulted  by  the  trustees  advised  them  that  nothing  would  be 
got  from  Eecord  by  bringing  an  action  against  him,  and 
eventually  he  became  insolvent,  and  the  whole  of  the  943Z.  13^. 
was  thus  lost  to  the  trust  estate.  The  defendant  gave  evidence 
to  the  effect  that  he  did  not  at  the  time  of  employing  Eecord 
know  the  difference  between  "  outside  "  and  "  inside  "  brokers. 
He  became  acquainted  with  him  through  his  partner,  who  had 
known  him  for  many  years.  Eecord  was  also  introduced  to 
him  as  a  customer  by  a  Mr.  Mesnard,  an  accountant,  and  a 
mutual  friend.  He  paid  his  bills  promptly  when  sent  in.  The 
defendant  went  to  his  office  at  Warnford  Court,  and  from  the 
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STIRLING  J.  appearance  of  his  office,  where  he  kept  four  or  five  clerks,  and 

1896       the  business  which  was  being  carried  on,  he  formed  the  idea 

EoBmsoN  ^®        worth  about  10,000Z.    Mr.  Mesnard  stated  that  he 

„  ^-  introduced  the  defendant  to  Kecord,  but  did  not  tell  him  that 
Hakkin. 

  he  was  an  outside  broker^  as  the  introduction  had  nothing  to 

do  with  the  Stock  Exchange.  He  declined  to  express  any 
opinion  as  to  Record's  financial  position  in  1885,  but  said  that 
he  had  employed  him  as  a  broker,  and  the  business  with  which 
he  entrusted  him  had  been  satisfactorily  carried  out. 

Hastings,  Q.C.,  and  C.  E.  Bovill,  for  the  plaintiffs.  There 
has  been  a  clear  breach  of  trust,  for  which  the  defendant  alone 
is  responsible. 

Curtis  Price  {Grosvenor  Woods,  Q.G.,  with  him),  for  the 
defendant.  First,  we  say,  there  has  been  no  breach  of  trust 
for  which  the  defendant  is  liable. 

Secondly,  if  the  defendant  is  liable  to  the  infant  plaintiffs, 
the  plaintiff  Robinson  is  equally  liable  ;  and 

Thirdly,  if  both  are  liable,  then  the  loss  should  be  borne  by 
them  in  equal  shares,  and  the  plaintiff  Robinson  is  not  entitled 
to  throw  upon  the  defendant  the  whole  loss  of  the  943Z. 

It  is  said  on  behalf  of  the  plaintiffs  that  the  defendant  is 
liable  on  four  grounds  :  (1.)  because  he  employed  an  "  outside  " 
broker ;  (2.)  because  the  investments  were  made  in  the  sole 
name  of  the  defendant ;  (3.)  because  he  paid  over  the  money 
to  the  broker  en  bloc ;  and  (4.)  because  he  did  not  take  suf- 
ficient steps  to  recover  the  money  from  Record.  As  to  the 
first  ground  of  complaint,  we  say  that  the  defendant  is  protected 
by  s.  24  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  which 
provides  that  a  trustee  shall  not  be  answerable  for  the  default 
of  any  banker,  broker,  or  other  person  with  whom  any  trust 
moneys  may  be  deposited.  No  attempt  is  made  in  that  section 
to  distinguish  between  particular  classes  of  brokers.  If  a 
trustee  selects  a  broker  who  is  competent  to  transact  the  neces- 
sary business,  then  he  has  discharged  his  duty.  In  1885  the 
distinction  between  inside  and  outside  brokers  was  not  so 
marked  and  well  known  as  perhaps  it  is  now,  and  the  defendant 
says  that  he  was  not  aware  of  the  distinction.    No  case  of 
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wilful  default  within  the  section  is  made  out :  Speight  v.  STIRLING  J. 
Gaunt,  (1)  189G 

Secondly,  the  investment  in  the  sole  name  of  Harkin  did  not  eobinso^- 
lead  or  contribute  to  any  loss,  as  Harkin  has  accounted  for  all  hakkin. 
such  investments. 

Thirdly,  assuming  that  the  broker  was  a  responsible  person, 
it  was  no  breach  of  trust  to  place  the  money  in  his  hands  for 
immediate  investment. 

Fourthly,  the  evidence  shews  that  the  defendant  used  every 
endeavour  to  recover  the  money  from  Eecord  when  it  became 
clear  that  he  was  in  default.  Assuming  that  there  has  been  a 
breach  of  trust  for  which  the  defendant  is  liable,  then  we  say 
that  the  plaintiff  Eobinson  is  equally  liable,  and  he  is  not 
entitled  to  an  indemnity  from  the  defendant  to  relieve  him 
from  half  the  loss  :  Lingard  v.  Bromley.  (2)  The  defendant  is 
clearly  entitled  to  contribution  from  the  plaintiff  Eobinson,  for 
the  defendant  did  not  derive  any  personal  benefit  from  the 
transaction :  Leivis  v.  Nobbs  (3) ;  and  the  mere  fact  that  he 
was  the  acting  trustee  does  not  deprive  him  of  that  right : 
Bahin  v.  Hughes.  (4) 

Hastings,  Q.C.,  in  reply.  The  defendant  did  not  exercise 
due  care  in  the  selection  of  a  broker  :  Speight  v.  Gaunt.  (1) 
In  order  for  the  defendant  successfully  to  claim  contribution  it 
must  be  shewn  that  the  act  which  caused  the  loss  was  the 
joint  act  of  the  two  trustees.  In  Lingard  v,  Broinley  (2)  it 
was  a  joint  act.  Bahin  v.  Hughes  (4)  was  a  case  of  seeking  for 
an  indemnity,  which  involves  different  considerations.  The 
plaintiff  Eobinson  desires  to  amend  the  defence  to  the  counter- 
claim by  pleading  the  Statute  of  Limitations.  As  between  the 
plaintiff  Eobinson  and  the  defendant,  s.  8  of  the  Trustee  Act  of 
1888  is  a  complete  answer :  Be  Partington.  (5)  The  plaintiff 
Eobinson  is  clearly  sued  in  the  counter-claim  as  a  trustee,  and 
is  entitled  to  all  the  benefits  of  the  section.  The  period  of  time 
from  which  the  Statute  of  Limitations  commences  to  run  is 
the  commission  of  the  breach. 


(1)  22  Ch.  D.  727 ;  9  App.  Cas.  1, 
10. 

(2)  1  V.  &  B.  114. 


(3)  8  Ch.  D.  591. 

(4)  31  Ch.  D.  390. 

(5)  57  L.  T.  (N.S.)  654. 
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STIELINGJ.     Curtis  Price,  for  the  defendant  Harkin.    If  the  plaintiff  is 
1896       allowed  to  amend  by  pleading  the  Statute  of  Limitations,  the 
Robinson    Same  leave  ought  also  to  be  extended  to  the  defendant. 


V. 

Hakkin. 


Cur.  adv.  vult. 


June  17.  Stieling  J.  (after  stating  the  facts).  In  my 
judgment  the  money  was  irretrievably  lost  on  September  24, 
1888,  and  the  question  which  I  have  to  decide  is  whether  the 
defendant,  either  alone  or  along  with  the  plaintiff,  is  answerable 
for  the  loss. 

The  duty  of  trustees  with  reference  to  the  investment  of 
trust  moneys  was  considered  in  Speight  v.  Gaunt.  (1) 

The  late  Master  of  the  Eolls  in  giving  judgment  in  that  case 
said  (2)  :— 

"  It  seems  to  me  that  on  general  principles  a  trustee  ought 
to  conduct  the  business  of  the  trust  in  the  same  manner  that 
an  ordinary  prudent  man  of  business  would  conduct  his  own, 
and  that  beyond  that  there  is  no  liability  or  obligation  on  the 
trustee.  In  other  words,  a  trustee  is  not  bound  because  he  is 
a  trustee  to  conduct  business  in  other  than  the  ordinary  and 
usual  way  in  which  similar  business  is  conducted  by  mankind 
in  transactions  of  their  own.  It  never  could  be  reasonable  to 
make  a  trustee  adopt  further  and  better  precautions  than  an 
ordinary  prudent  man  of  business  would  adopt,  or  to  conduct 
the  business  in  any  other  way.  If  it  were  otherwise,  no  one 
would  be  a  trustee  at  all.  He  is  not  paid  for  it.  He  says,  '  I 
take  all  reasonable  precautions  and  all  the  precautions  which  are 
deemed  reasonable  by  prudent  men  of  business,  and  beyond 
that  I  am  not  required  to  go.'  Now  what  are  the  usual 
precautions  taken  by  men  of  business  when  they  make  an 
investment  ?  If  the  investment  is  an  investment  made  on  the 
Stock  Exchange  through  a  stockbroker,  the  ordinary  course  of 
business  is  for  the  investor  to  select  a  stockbroker  in  good 
credit  and  in  a  good  position,  having  regard  to  the  sum  to  be 
invested,  and  to  direct  him  to  make  the  investment — that  is,  to 
purchase  on  the  Stock  Exchange  of  a  jobber  or  another  broker 


(1)  22  Ch.  D.  727  ;  9  App.  Gas.  1. 


(2)  22  Ch.  D.  739. 
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the  investment  required.    In  the  ordinary  course,  all  that  the  Stirling  J. 

broker  can  do  is  to  enter  into  a  contract — usually  it  is  for  the  1896 

next  account-day.    Of  course  you  may,  by  special  bargain,  K(J!^son 

make  it  for  cash  or  for  any  other  day,  but  the  ordinary  course  hafkin 

is  for  the  next  account-day.    Before  the  account-day  arrives  — — 

the  purchasing  stockbroker  requests  his  principal  to  pay  him 

the  money,  because  on  the  account-day  he  is  himself  liable  to 

pay  over  the  money  to  the  vendor,  v^hether  a  jobber  or  broker, 

and  therefore  he  must  have  it  ready  for  the  account-day,  and 

according  to  the  usual  course  of  business  he  sends  a  copy  of 

the  purchasing  note  to  the  principal  stating  when  the  money  is 

required  to  be  paid,  and  he  obtains  the  money  from  him  a  day 

or  two  before  the  account-daj^    When  he  gets  it  he  pays  it 

over,  if  it  is  a  single  transaction,  to  the  vendor,  and  if  it  is  one 

of  a  number  of  transactions  he  makes  out  an  account  with  his 

vendor  and  pays  over  or  receives  from  him  the  balance  on  the 

transactions.    It  by  no  means  follows,  therefore,  that  he  pays 

over  to  the  vendor  the  sum  received,  indeed  there  may  be  a 

number  of  transactions,  and  if  the  balance  is  the  other  way, 

then  he  has  to  receive  money  on  the  account,  but  he  must  in 

any  case  have  the  money  in  order  to  keep  himself  out  of  cash 

advances.    It  is  after  payment,  and  very  often  a  considerable 

time  after  payment,  that  is  several  days,  that  he  gets  the 

securities  perfected.    If  they  are  shares  or  stock  in  a  company, 

or  railway  or  other  company,  it  may  be  a  considerable  time 

before  the  transfers  are  lodged  at  the  office,  and  it  is  not 

until  the  matter  is  ready  for  completion  that  he  gets  the 

transfer  and  the  certificates.    But  in  all  cases,  except  in  the 

case  of  consols  and  a  few  other  such  stocks,  there  is  some 

interval  between  the  payment  of  the  purchase-money  and 

the  obtaining  of  the  security,  or  of  the  investment  purchased. 

If,  therefore,  a  trustee  has  made  a  proper  selection  of  a  broker, 

and  has  paid  him  the  money  on  the  bought-note,  and,  by 

reason  of  the  default  of  the  broker  the  money  is  lost,  it 

does  not  appear  to  me  in  that  case  that  the  trustee  can  be 

liable." 

Those  are  the  general  principles  which  ought  to  guide  trustees 
in  such  cases ;  but  I  am  not  to  be  understood  as  saying  that  in 
Vol.  II.  1896.  2  F  1 
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STIRLINGJ.  no  case  can  a  trustee  escape  liability  unless  he  has  followed  the 

1896       exact  course  there  indicated. 
Robinson       The  same  view  was  taken  in  the  House  of  Lords  ;  but  there 
Habkin  some  passages  in  the  judgments  of  the  noble  and  learned 

  Lords  which  are  very  applicable  to  the  present  case.  Lord 

Selborne  says  (1) :  "  In  the  early  case  of  Ex  parte  Belchier  (2)^ 
before  Lord  Hardwicke,  it  was  determined  that  trustees  are  not 
bound  personally  to  transact  such  business  connected  with  or 
arising  out  of  the  proper  duties  of  their  trust,  as,  according  to 
the  usual  mode  of  conducting  business  of  a  like  nature,  persons 
acting  with  reasonable  care  and  prudence  on  their  own  account 
would  ordinarily  conduct  through  mercantile  agents  ;  and  that 
when,  according  to  the  usual  and  regular  course  of  such  busi- 
ness, moneys  receivable  or  payable  ought  to  pass  through  the 
hands  of  such  mercantile  agents,  that  course  may  properly  be 
followed  by  trustees,  though  the  moneys  are  trust  moneys  ;  and 
that  if,  under  such  circumstances,  and  without  any  other  mis- 
conduct or  default  on  the  part  of  the  trustees,  a  loss  takes  place 
through  any  fraud  or  neglect  of  the  agents  employed,  the 
trustees  are  not  liable  to  make  good  such  loss.  That  autho- 
rity has  ever  since  been  followed ;  and,  in  conformity  with  it, 
the  statute  22  &  23  Vict.  c.  35,  s.  31,  enacts,  that  every  instru- 
ment creating  a  trust  shall  be  deemed  to  contain  a  clause 
exonerating  the  trustees  from  liability  '  for  any  banker,  broker, 
or  other  person,  with  whom  any  trust  moneys  or  securities  may 
be  deposited.*  Neither  the  statute,  however,  nor  the  doctrine  of 
Ex  parte  Belchier  (2)  authorizes  a  trustee  to  delegate  at  his 
own  mere  will  and  pleasure,  the  execution  of  his  trust,  and  the 
care  and  custody  of  the  trust  moneys,  to  strangers,  in  any  case 
in  which  (to  use  Lord  Hardwicke's  words)  there  is  no  '  moral 
necessity  from  the  usage  of  mankind,'  for  the  employment  of 
such  an  agency.  The  cases  of  Bowland  v.  Wither  den  (3), 
Bostoch  V.  Floyer  (4),  and  many  others,  shew,  that  trustees, 
bound  to  invest  trust  moneys  in  authorized  securities,  are  prima 
facie  answerable  for  the  proper  care  and  custody  of  such  trust 
moneys,  until  they  are  actually  so  invested;  and  will  not  be 

(1)  9  App.  Cas.  4.  (3)  3  Mac.  ^  G.  568,  574, 

(2)  Amb.  218.  (4)  35  Beav.  603,  606. 
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exonerated  from  liability  if,  in  the  meantime,  they  leave  them  STIRLING  J. 
in  other  hands,  though  the  hands  of  professional  advisers  or  1896 
agents,  to  whose  assistance,  for  many  purposes  connected  with  robinson 
the  trust,  they  may  properly  have  recourse."  Harkin 

And  Lord  Blackburn  says  (1)  :  "  The  authorities  cited  by  the   

late  Master  of  the  Kolls,  I  think  shew  that  as  a  general  rule  a 
trustee  sufficiently  discharges  his  duty  if  he  takes  in  managing 
trust  affairs  all  those  precautions  which  an  ordinary  prudent 
man  of  business  would  take  in  managing  similar  affairs  of  his 
own.  There  is  one  exception  to  this  :  a  trustee  must  not 
choose  investments  other  than  those  which  the  terms  of  his 
trust  permit,  though  they  may  be  such  as  an  ordinary  prudent 
man  of  business  would  select  for  his  own  money  ;  and  it  may 
be  that  however  usual  it  may  be  for  a  person  who  wishes  to 
invest  his  own  money,  and  instructs  an  agent,  such  as  an 
attorney,  or  a  stockbroker,  to  seek  an  investment,  to  deposit 
the  money  at  interest  with  the  agent  till  the  investment  is 
found,  that  is  in  effect  lending  it  on  the  agent's  own  personal 
security,  and  is  a  breach  of  trust." 

First,  then,  as  to  the  defendant's  liability.  He  entrusted  to 
Eecord  2500Z.  on  the  terms  of  the  letter  of  July  14, 1885.  Was 
he  justified  in  so  doing  ?  What  was  the  position  of  Record  ? 
He  was  a  stockbroker,  but  not  a  member  of  the  Stock  Exchange. 
It  is  a  matter  of  common  knowledge  that  outside  brokers,  as 
they  are  called,  do  not  enjoy  so  high  a  reputation  as  members 
of  the  Stock  Exchange ;  still,  the  evidence  does  not  shew  that 
there  may  not  be  outside  stockbrokers  who  are  of  good  repute 
in  the  City  of  London,  and  I  do  not  decide  the  case  on  that 
ground  alone.  [His  Lordship  then  considered  the  evidence  as 
to  Record's  position,  and  continued  : — ] 

This  evidence  seems  to  me  to  come  to  little  more  than  this, 
that  Eecord  appears  to  have  carried  on  business  as  an  outside 
broker,  and  was  regarded  as  a  good  customer  by  a  firm  of  wine 
merchants  in  a  small  way  of  business.  It  certainly  does  not 
establish  the  truth  of  the  allegation  in  the  defendant's  state- 
ment of  defence,  that  Record  was  "  a  person  of  good  credit  in 
the  City  of  London  as  a  broker."    I  think  that  the  defendant 

(1)  9  App.  Cas.  19. 
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STIRLING  J.  failed  to  exercise  proper  care  in  the  selection  of  a  broker,  and 
1896      further,  that  he  departed  from  the  usual  course  of  business  in 

Robinson    depositing  with  the  person  selected  so  large  a  sum  as  2500/. 

IHarkin  future  investment  on  the  terms  of  the  letter  of  July  14, 

  1885.    In  my  judgment  he  has  failed  to  justify  the  handing 

over  of  this  sum  to  Eecord,  and  is  liable  for  the  loss  thereby 
occasioned.  The  next  question  is,  What  was  the  plaintiff 
Eobinson's  position  between  July  10,  1885,  and  September  24, 
1888  ?  He  said  in  his  evidence-in-chief  :  "I  left  the  matter  of 
the  trust  in  the  hands  of  the  defendant  to  seek  investments. 
I  judged  him  to  be  a  man  of  experience  in  business  matters." 
Therefore,  he  delegated  to  his  co-trustee  the  selection  of  the 
broker  and  the  care  of  the  money  to  be  invested.  In  cross- 
examination  he  said  :  "I  inquired  if  he  had  made  investments, 
and  if  so  in  what.  I  cannot  say  when.  I  made  inquiries  by 
letter  from  time  to  time  between  July,  1886,  and  September, 
1888.  I  have  no  copies  of  these  letters,  though  I  have  of 
subsequent  letters.  I  have  none  of  defendant's  replies.  I 
knew  that  if  I  bought  railway  stock  I  should  have  to  execute 
the  transfer.  I  executed  no  transfer  before  1888.  I  must  have 
known  no  stock  had  been  transferred  into  my  name.  I  trusted  the 
defendant  as  to  investments  up  to  October,  1888.  Up  to  October, 
1888,  I  can  only  remember  the  answer  to  my  inquiries  was  that 
defendant  was  seeking  favourable  opportunities  to  buy  Great 
Eastern  Bail  way  shares.  That  was  the  last  reply  I  can 
remember  that  I  received  to  my  inquiries."  From  this  evidence 
it  seems  plain,  on  Eobinson's  own  admission,  that  he  was 
satisfied  with  the  most  general  answers  to  his  inquiries,  and 
that  in  truth,  for  the  period  of  upwards  of  three  years,  he  left 
the  whole  matter  in  the  hands  of  his  co-trustee.  Making  every 
allowance  for  his  youth  and  inexperience,  I  cannot  hold  that  in 
reference  to  this  trust  he  took  the  same  precautions  as  an 
ordinary  prudent  man  of  business  would  have  taken  with 
regard  to  his  own  affairs,  and  in  my  judgment  the  plaintiff 
Eobinson  is,  as  between  himself  and  the  infant  co-plaintiffs, 
liable  in  respect  of  the  loss  no  less  than  the  defendant. 

The  question  then  arises  whether  the  defendant  is  entitled 
to  contribution  from  the  plaintiff.    This  subject  has  been  con- 
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sidered  by  the  Court  of  Appeal  in  the  recent  case  of  Chilling-  STiRiiiNG  J. 
worth  V.  Chambers.  (1)   All  the  members  of  the  Court  recognise  1896 
the  rule  which  is  formally  stated  by  A.  L.  Smith  L.J.  in  these  kobinson 
terms  (2) :  "  As  between  two  trustees  who  are  in  pari  delicto,  the  Parkin 

one  who  has  made  good  a  loss  occasioned  by  a  breach  of  trust   

for  which  the  two  are  jointly  and  severally  liable  may  obtain 
contribution  to  that  loss  from  the  other."  Lindley  L.J. 
says  (3)  that  this  is  "  established  by  a  long  series  of  authorities, 
of  which  it  is  only  necessary  to  mention  Lingarcl  v.  Bromley  (4) 
and  Bahin  v.  Hughes.  (5)  " 

Both  these  cases,  and  particularly  the  latter,  shew  that  for 
the  purposes  of  the  rule  one  trustee  is  treated  as  in  pari  delicto 
with  his  co-trustee,  although  the  latter  may  have  taken  the 
more  active  part  in  the  conduct  of  the  particular  business 
which  led  to  the  loss.  [His  Lordship  then  referred  to  the 
judgments  of  the  Court  of  Appeal  in  Bahin  v.  Hughes  (5),  and 
continued  : — ] 

Applying  the  principles  there  laid  down,  I  come  to  the 
conclusion  that  the  plaintiff  Eobinson  has  not  made  out  any 
case  for  throwing  the  entire  liability  on  the  defendant.  That 
being  so,  the  general  right  of  the  defendant  to  contribution 
remains. 

It  was  then  said  in  argument  that  there  was  a  defence  under 
the  Statutes  of  Limitations,  and  in  particular  under  the  Trustee 
Act,  1888,  s.  8.  This  defence  is  not  pleaded  as  it  ought  to  have 
been,  and  I  was  asked,  on  behalf  of  the  plaintiff  Kobinson,  to 
give  leave  to  amend  by  pleading  it.  This  application  was  met 
by  another  on  the  part  of  the  defendant,  that  he  also  might  be 
at  liberty  to  amend  his  defence  by  pleading  the  same  statutes 
as  against  the  plaintiff  Eobinson.  Of  course,  those  statutes 
would  be  no  defence  against  the  infant  co-plaintiffs. 

Having  regard  to  the  late  period  at  which  this  defence  was 
first  suggested,  I  confess  that  I  feel  considerable  difficulty  in 
acceding  to  the  application  for  leave  to  amend,  and  if  I  did 
accede  to  it,  I  should  certainly  give  the  defendant  leave  to 


(1)  [1896]  1  Ch.  685.  (3)  [1896]  1  Vh.  698. 

(2)  Ibid.  707.  (4)  1  V.  &  B.  114, 

(5)  31  Cli.  1).  390. 
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STIKLINGJ.  amend  also.    I  have,  however,  considered  the  question  on  the 
1896      merits,  and  am  of  opinion  that  the  Statutes  of  Limitation 
Robinson    afford  no  defence. 

Harein  ^^^^  dov^n  in  Bering  v.  Earl  of  Winchelsea  (1)  that 

  "  Contribution  is  bottomed  and  fixed  on  general  principles  of 

justice,  and  does  not  spring  from  contract,  though  contract 
may  qualify  it.  ...  .  The  reason  given  in  the  books  is,  that 
in  aequali  jure  the  law  requires  equality ;  one  shall  not  bear  the 
burthen  in  ease  of  the  rest,  and  the  law  is  grounded  in  great 
equity.  Contract  is  never  mentioned."  The  law  was  in  that 
case  applied  between  co-sureties  ;  but  the  principles  laid  down 
apply  equally  to  contribution  between  co-trustees ;  and  it  has 
been  held  that  such  right  of  contribution  gives  rise  to  a  debt, 
in  some  cases  in  the  nature  of  a  speciality,  in  others  of  a 
simple  contract :  see  LocJchart  v.  Beilly  (2)  and  Friestman 
V.  Tindall.  (3)  In  the  former  case  one  of  two  trustees 
was  held  entitled  to  the  benefit  of  s.  5  of  the  Mercantile  Law 
Amendment  Act. 

The  Statutes  of  Limitation  applicable  to  the  recovery  of  such 
debts  would  therefore  have  been  defences  to  claims  in  respect  of 
contribution  prior  to  1888 ;  and  consequently  it  seems  to  me 
that  the  case  is  not  governed  by  sub-s.  1  (6)  of  s.  8  of  the  Act 
of  1888,  but  by  sub-s.  1  (a).  It  was  held  in  Wolmershausen  v. 
GuUicJc  (4),  that  in  a  case  of  contribution  between  two  co-sureties 
time  did  not  begin  to  run  under  the  Statutes  of  Limitations 
until  the  liability  of  one  of  the  sureties  was  ascertained — that 
is,  until  the  claim  of  the  principal  creditor  was  established 
against  that  surety.  I  think  that  the  like  principle  applies 
here,  and  that  time  does  not  begin  to  run  as  between  the 
plaintiff  Kobinson  and  the  defendant  until  the  claim  of  the 
infant  cestuis  que  trust  is  established  against  the  latter;  and 
consequently  that  time  only  begins  to  run  as  between  them 
from  the  date  of  the  present  judgment. 

I  think,  therefore,  that  I  ought  to  make  the  following  declara- 
tions :  (1.)  that,  as  between  the  plaintiffs  Keegan  on  the  one 
hand  and  the  defendant  Harkin  and  the  plaintiff  Kobinson  on 

(1)  1  Cox,  318,  321.  (3)  24  Beav.  244. 

(2)  1  De  G.  &  J.  464.  (4)  [1893]  2  Ch.  514. 
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the  other  hand,  the  defendant  and  the  plaintiff  Robinson  are  STIRLING  J. 
jointly  and  severally  liable  to  make  good  so  mnch  of  the  sum  1896 
of  2500Z.  as  was  not  expended  in  the  purchase  of  the  several  eobinson 
stocks  and  shares  mentioned  in  paragraph  4  of  the  statement  of  haeJsin 

claim;  (2.)  that  as  between  the  plaintiff  Robinson  and  the   

defendant  the  latter  is  entitled  to  contribution  from  the  former. 


Solicitors :  Clinton  d-  Co, ;  W,  S.  Fiske. 
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428 


CHANCERY  DIVISION. 


[1896] 


KEKEWICH 
J.  ^ 


HODSON  V.  HEULAND. 


1896. 


[1895    H.  2837.] 


\June  18.      Contract — Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4 — Part  Performance — PosseH- 
 ■  sion  taken  before,  but  continued  after.  Parol  Contract, 


Possession  taken  before,  but  continued  after,  a  parol  contract  for  a  lease 
may,  if  unequivocally  referable  to  tbe  contract,  constitute  part  performance, 
taking  the  case  out  of  the  Statute  of  Frauds. 

A  contract  for  a  lease  of  land  for  more  than  three  years  was,  after 
negotiation,  entered  into  and  reduced  into  writing  in  the  form  of  a  draft 
lease,  which,  however,  was  not  signed  by  the  intended  lessor.  Shortly 
before  the  contract  was  made,  the  intended  lessee  was  let  into  possession, 
and  he  subsequently  continued  in  possession  and  paid  rent  according  to  the 
terms  of  the  draft  lease  : — 

Held,  that  although  the  entry  into  possession  was  antecedent  to  the 
contract,  yet  the  subsequent  continuance  in  possession  being,  under  the 
circumstances,  unequivocally  referable  to  the  contract,  constituted  a  part 
performance  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds. 

Trial  of  action  for  specific  performance  of  an  alleged  agree- 
ment by  the  defendant  to  grant  a  lease  of  certain  premises  to 
the  plaintiff. 

The  premises  in  question  were  known  as  the  Eoyal  Hotel 
Mews,  and  consisted  of  stables,  coach-houses,  buildings,  and  a 
yard  adjoining  the  Eoyal  Hotel,  Southampton.  The  defendant 
was  the  proprietor  of  the  hotel  and  mews,  and  was  in  the  habit 
of  letting  the  mews  to  a  tenant. 

In  April,  1895,  the  mews  was  without  a  tenant,  and  the 
plaintiff,  who  was  a  carriage  proprietor  and  job-master,  applied 
to  the  defendant  to  grant  him  a  lease  of  the  mews. 

On  April  24,  1895,  an  interview  took  place  between  the 
plaintiff  and  the  defendant,  and  as  the  result  of  that  interview 
the  plaintiff,  on  the  following  day,  wrote  a  letter  to  ^the  defend- 
ant offering  to  become  tenant  of  the  premises  for  seven  years 
at  a  rent,  of  140Z.  a  year. 

On  April  27,  1895,  another  interview  took  place  between  the 
plaintiff  and  defendant,  at  which  Mr.  Lomer,  who  was  acting 
as  the  plaintiff's  solicitor,  was  present.  At  that  interview  the 
defendant,  being  unwiUing  to  grant  a  lease  for  so  long  a  term 
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as  seven  years,  declined  to  accept  the  plaintiff's  offer,  but  kekewioh 
expressed  his  willingness  to  grant  a  lease  for  the  term  of  three 
years,  and  it  was  arranged  that  Mr.  Lomer  should  prepare  a 
lease  and  submit  it  to  the  defendant  for  approval.  Hodson 
It  subsequently  appeared  that  a  small  piece  of  land,  of  which  iieuland 
the  plaintiff  desired  to  become  tenant,  had  not  been  included 
in  the  negotiation,  and  it  was  proposed  that  this  piece  of  land 
should  be  included  in  the  tenancy,  and  the  rent  increased  from 
140Z.  to  1501. 

On  April  30,  1895,  the  defendant  let  the  plaintiff  into  posses- 
sion of  the  premises. 

On  May  1,  1895,  an  interview,  at  which  Mr.  Lomer  was 
again  present,  took  place  between  the  plaintiff  and  the  defendant. 
A  draft  lease  of  the  premises  which  had  been  prepared  by  Mr. 
Lomer  was  then  produced  by  him  and  read  to  the  defendant. 
The  draft  lease  purported  to  be  a  demise  of  the  whole  of  the 
premises  by  the  defendant  to  the  plaintiff  from  the  date  thereof 
until  June  24  next,  and  from  that  date  for  the  term  of  three 
years  at  a  rent  of  18/.  15^.  for  the  period  ending  on  June  24, 
and  thenceforth  at  a  yearly  rent  of  1501.  The  draft  lease  con- 
tained, amongst  other  clauses  and  provisions,  a  covenant  by  the 
defendant  to  lay  out  and  expend  in  repairs  to  the  inside  of 
the  said  buildings  hereby  demised  the  sum  of  100/.  at  least." 

On  May  8,  1895,  Mr.  Lomer  sent  a  fair  copy  of  the  draft 
lease  to  the  defendant,  who,  on  the  same  day,  returned  it 
indorsed  thus  :  "  Subject  to  my  alterations  I  approve  this  draft. 
F.  Heuland.  May  8,  1895."  The  only  alterations  made  by  the 
defendant  were  the  striking  out  of  the  words  "  inside  of  the  " 
immediately  preceding  the  words  said  buildings  hereby  de- 
mised," and  of  the  words  "  at  least "  immediately  following 
"100/."  in  the  covenant  above  referred  to.  The  first  of  these 
alterations  was  in  accordance  with  what  had  actually  been  agreed 
between  the  parties.  A  lease  and  counterpart  were  afterwards 
engrossed,  and  the  counterpart  was  executed  by  the  plaintiff, 
but  the  lease  was  not  executed  by  the  defendant. 

The  plaintiff  continued  and  still  was  in  possession  of  the 
premises,  and  he  from  time  to  time  paid  rent  to  the  defendant 
in  accordance  with  the  terms  of  the  draft  lease. 
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EEKEWIOH  Disputes  subsequently  arose  between  the  parties,  and,  the 
defendant  having  refused  to  execute  the  lease,  the  plaintiff 
!^  brought  this  action  against  the  defendant,  claiming  (inter  alia) 
HoDsoN  specific  performance  of  the  agreement  for  a  lease  to  the  plaintiff 
Heuland.  of  the  premises  contained  in  the  memorandum  under  the  hand 
of  the  defendant  dated  May  8,  1895,  and  in  the  alternative  for 
a  declaration  that  a  verbal  agreement  for  the  grant  of  a  lease  of 
the  premises  to  the  plaintiff  v^as  entered  into  by  the  defendant 
v^ith  the  plaintiff  on  or  before  May  8,  1895,  and  that,  by  reason 
of  the  same  having  been  partly  performed  by  the  plaintiff,  the 
plaintiff  v^^as  entitled  to  have  the  same  specifically  performed. 

The  defendant,  by  his  statement  of  defence,  denied  the  agree- 
ment. He  admitted  that  he  let  the  plaintiff  into  possession, 
but  denied  that  he  did  so  under  the  alleged  agreement,  and 
stated  that  he  did  so  pending  the  negotiations  for  an  agreement, 
and  as  a  tenant  at  will  and  not  otherwise,  and  he  objected  that 
there  was  no  agreement  in  writing  and  no  part  performance 
referable  to  any  agreement. 

Subsequently  to  the  institution  of  the  action  the  defendant 
caused  a  notice  to  be  served  on  the  plaintiff  purporting  to 
determine  the  plaintiff's  tenancy  of  the  premises. 

On  the  hearing  of  the  action,  the  draft  lease  prepared  by 
Mr.  Lomer  was  put  in  evidence,  and  that  gentleman  was  called 
as  a  witness  and  gave  evidence  as  to  the  circumstances  under 
which  the  draft  lease  was  so  prepared,  and  that  it  embodied 
(with  the  slight  exception  above  referred  to)  the  expressed 
intention  of  both  parties. 

Warring to7i,  Q.C.,  and  Elgood,  for  the  plaintiff.  The  pos- 
session and  payment  of  rent  by  the  plaintiff  constitute  part 
performance  of  the  agreement  for  a  lease  as  contained  in  the 
draft,  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds. 
It  is  true  that  the  possession  was  taken  a  day  or  a  few  days 
before  the  contract  was  made ;  but  it  was  so  taken  at  a  time 
when  the  terms  of  the  contract  were  substantially  agreed  upon 
between  the  parties,  and  the  continuance  in  possession  subse- 
quently to  the  contract,  being  unequivocally  referable  to  it,  is 
not  the  less  a  part  performance  because  the  possession  was 
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taken  antecedently :  see  Pain  v.  Coomhs.  (1)    In  Nunn  v.  kekewich 
Fabian  (2)  a  tenant  was  in  possession  previously  to  an  agree- 
ment  for  a  renewal  of  his  lease,  and  payment  of  rent  by  him  ]^ 
according  to  the  terms  of  the  new  lease  was  held  to  be  an  act  Hodson 
of  part  performance.    In  the  present  case  it  is,  we  submit,  Heuland. 
clear  upon  the  evidence  that  the  continuance  in  possession  and 
payment  of  rent  were  referable  to  the  agreement  evidenced  by 
the  draft  lease. 

[They  referred  also  to  Maddison  v.  Alder  son.  (3)] 

Benshaw,  Q.C.,  and  Craig,  for  the  defendant.  Possession 
taken  before  an  agreement  cannot  possibly  be  regarded  as  part 
performance  of  the  agreement,  and  the  mere  continuance  of 
possession  so  taken  cannot  be  a  part  performance  in  the  absence 
of  evidence  shewing  a  change  in  the  character  of  the  possession. 
There  is  no  such  evidence  here,  nor  anything  to  justify  the 
Court  in  saying  that  the  continuance  in  possession  is  unequivo- 
cally referable  to  the  agreement. 

Then,  if  the  possession  does  not  constitute  part  performance, 
it  is  clear  from  the  judgment  of  Lord  Selborne  in  Maddiso7i  v. 
Alderson  (3),  and  the  authorities  therein  referred  to,  that  the 
payment  of  rent  cannot  do  so.  Nunn  v.  Fabian  (2)  is  plainly 
distinguishable.  There  payment  of  an  increased  rent  was  made 
by  a  tenant  who  had  been  in  possession  as  tenant  at  a  lower 
rent,  and  the  payment  of  the  increased  rent  was,  under  the  cir- 
cumstances, treated  as  part  performance  of  an  agreement  by  him 
to  hold  at  an  increased  rent.  But  Nunn  v.  Fabian  (2)  has  been 
much  doubted.  In  Humphreys  v.  Green  (4)  Baggallay  L.J.  (5) 
expressed  his  hope  that  the  House  of  Lords  in  Maddison  v. 
Alderson  (3),  which  was  then  depending  before  them,  would 
criticise  Nunn  v.  Fabian  (2)  (which,  however,  their  Lordships 
did  not  do),  and  Brett  L.J.  expressly  dissented  from  it.  The 
reason  why  the  mere  payment  of  rent  does  not  raise  an  equity 
is  because  the  person  making  the  payment  would  be  liable  at 
law  for  use  and  occupation. 

But,  further,  as  in  this  case  the  agreement  was  for  a  lease 


(1)  1  De  G.  &  J.  34.  (3)  8  App.  Gas.  467. 

(2)  L.  R.  1  Ch.  35.  (4)  10  Q.  B.  D.  148. 

(5)  10  Q.  B.  D.  157. 
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KEKEWICH  for  a  term  exceeding  three  years,  it  must,  under  s.  1  of  the 
Statute  of  Frauds,  have  the  force  and  effect  of  a  lease  at  will 

1896 

only,  and  neither  at  law  nor  in  equity  can  be  deemed  to  have  any 
HoDsoN     other  force  or  effect.    The  tenancy  at  will  so  created  has  been 
Heuland.    duly  determined  by  notice ;  and  thereby  the  whole  force  of  the 

agreement  is  spent,  and  there  is  nothing  left  of  which  the  Court 

can  decree  specific  performance. 

[They  referred  to  Goodtitle  v.  Herbert  (1)  and  Bight  v. 

Beard.  (2)] 

Kbkewich  J.  stated  the  facts,  and,  after  observing  that  in 
the  evidence  of  Mr.  Lomer  he  had  a  clear  and  succinct  account 
of  what  took  place,  continued : — I  cannot  doubt  that  in  the 
draft  lease,  prepared  in  the  way  I  have  indicated,  I  have  before 
me  a  perfect  expression  of  the  parol  agreement  between  the 
parties.  The  question  is  whether  I  am  at  liberty  to  enforce  it. 
Mr.  Eenshaw  has  argued  the  case  mainly  on  the  ground  that 
the  payment  of  rent  cannot  be  regarded  as  part  performance 
within  the  doctrine  of  the  Court  on  that  subject.  I  do  not 
propose  to  deal  with  that  part  of  his  argument,  because  I 
think  that  there  has  been  part  performance  by  reason  of  the 
possession  by  the  plaintiff.  He  has  been  in  possession,  and  is 
in  possession  now,  and  the  only  real  difficulty  in  the  case  arises 
from  the  fact  that  the  agreement,  as  I  have  it  before  me,  was 
certainly  not  arrived  at  until  May  1,  1895.  I  think  I  may  say 
that  it  was  arrived  at  on  that  day,  because,  although  I  have 
thought  it  right  to  refer  to  the  draft  approved  by  the  defendant 
on  May  8,  yet,  as  I  have  already  pointed  out,  he  approved  it 
with  two  immaterial  alterations  only.  I  take  it,  therefore, 
that  the  real  agreement  was  made  on  May  I.  On  that  day 
the  plaintiff  was  in  possession,  having  been  let  into  possession 
on  April  30.  I  do  not  say  that  for  this  purpose  the  interval 
of  one  day  is  as  material  as  that  of  a  year  or  a  month ;  but  it 
cannot  be  doubted  that  the  possession  was  antecedent  to  the 
contract,  and  that  this  circumstance  presents  difficulty.  The 
argument  is  that  the  Court  cannot  regard  possession  taken 
antecedently  to  the  contract  as  being  evidence  of  the  contract, 
(1)  4  T.  E.  680.  (2)  13  East,  210 
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or  as  letting  in  the  substitution  of  a  parol  contract  within  tlie  KEKEWICH 
doctrine  as  laid  down  in  all  the  cases.  As  regards  the  doctrine 
itself,  it  is  sufficient  for  me  to  refer  to  a  sentence  in  the  judg- 
ment  of  Sir  William  G-rant  in  Frame  v.  Daroson  (1),  referred  to  Hodson 
by  Lord  O'Hagan  in  Maddison  v.  Alder  son.  (2)  "  The  principle  Heuland. 
of  the  cases  is,"  says  Sir  William  Grant,  that  the  act  must 
be  of  such  a  nature  that,  if  stated,  it  would  of  itself  infer  the 
existence  of  some  agreement  ;  and  then  parol  evidence  is 
admitted  to  shew  what  the  agreement  is  "  ;  and  the  learned  Lord, 
after  citing  that  passage,  adds,  "  but  not  till  then."  I  have 
here  to  face  the  difficulty  that  the  possession  was  taken  ante- 
cedently to  the  contract ;  and  it  cannot,  I  think,  be  doubted 
that  in  all  the  cases  the  word  "antecedent"  is  used  in  con- 
nection with  the  contract,  or  at  any  rate  it  is  implied  that  the 
contract  is  antecedent  to  the  act  of  part  performance.  But  it 
has  never,  so  far  as  I  am  aware,  been  said  that  continuance 
of  possession  cannot  be  evidence  of  a  contract.  The  difficulty 
has  been  encountered  in  cases  where  the  Court  has  been  asked 
to  enforce  a  parol  contract  for  the  renewal  of  an  existing  lease, 
and  the  tenant  is,  of  course,  in  possession  independently  of  the 
new  lease.  It  has  not,  so  far  as  I  am  aware,  ever  been  said  that 
that  circumstance,  standing  alone,  is  a  fatal  objection  to  the 
application  of  the  doctrine  of  part  performance,  but  it  is  a 
difficulty  which  may,  and  often  does,  prove  insuperable^  Lord 
O'Hagan,  in  Maddison  v.  Aldersoji  (3),  sums  up  the  law  on  the 
subject  of  part  performance  as  follows  :  There  is  no  conflict 
of  judicial  opinion,  and  in  my  mind  no  ground  for  reasonable 
controversy  as  to  the  essential  character  of  the  act  which  shall 
amount  to  a  part  performance,  in  one  particular.  It  must  be 
unequivocal.  It  must  have  relation  to  the  one  agreement 
rehed  upon,  and  to  no  other.  It  must  be  such,  in  Lord 
Hardwicke's  words,"  in  Gimter  v.  Halsey  (4),  '  as  could  be 
done  with  no  other  view  or  design  than  to  perform  that  agree- 
ment.' It  must  be  sufficient  of  itself,  and  without  any  other 
information  or  evidence,  to  satisfy  a  Court,  from  the  circum- 
stances it  has  created  and  the  relations  it  has  formed,  that  they 

(1)  14  Ves.  387,  388.  (3)  8  App.  Cas.  485. 

(2)  8  App.  Cas.  484.  (4)  Ainb.  586,  587. 
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KEKEWIOH  are  only  consistent  with  the  assumption  of  the  existence  of  a 
contract  the  terms  of  which  equity  requires,  if  possible,  to  be 
^v-'  ascertained  and  enforced."  The  unequivocal  character  of 
HoDsoN  ^YiQ  act  of  part  performance  is  there,  as  it  is  in  many  other 
Heuland.  decided  cases,  insisted  on.  No  doubt  the  fact  that  the 
act  relied  on  is  a  continuance  in,  and  not  a  taking  of,  posses- 
sion makes  it  difficult  to  prove  the  unequivocal  character  of 
the  act ;  but  if  and  when  that  difficulty  is  surmounted,  there 
can  be  no  reason  why  the  continuance  in  possession  should 
not  have  the  same  force  and  effect  attributed  to  it  as  a 
taking  of  possession,  equally  unequivocal,  would  have.  The 
point  of  difficulty  was  raised  in  the  case  Pain  v.  Coombs  (1) 
referred  to  by  Mr.  Warrington.  It  does  not  clearly  appear 
why  the  question  as  to  possession  taken  before  the  parol  agree^ 
ment  was  started  in  that  case,  because  the  judgment  shews 
that  the  possession  was  taken  after  the  agreement,  and  was 
accepted  as  supporting  the  antecedent  agreement.  Still,  the 
question  was  argued,  and  there  is  the  following  summary  of 
the  argument  (2),  which  was  either  that  of  the  late  Bacon  V.-C. 
or  of  the  late  Giffard  L.  J. :  "  The  Court  will  not  go  beyond  the 
cases  already  decided  in  dispensing  with  the  provisions  of  the 
Statute  of  Frauds,  and  if  possession  is  taken  before  any  agree- 
ment is  come  to,  and  it  should  even  be  proved  that  a  parol 
agreemQnt  was  afterwards  made,  the  possession  could  not  be 
considered  a  part  performance  of  such  an  agreement,  so  as  to 
take  the  case  out  of  the  Statute  of  Frauds ;  nor  has  any  case 
gone  to  the  extent  of  so  deciding."  And  a  little  lower  down  on 
the  same  page  Knight  Bruce  L.J.  makes  this  pertinent  obser^ 
vation:  "  Is  there  any  authority  for  the  proposition  that  the 
continuance  in  possession  after  a  parol  agreement,  or  after  a 
variation  of  a  parol  agreement,  may  not  be  part  performance  of 
a  contract  with  reference  to  the  Statute  of  Frauds  ?  I  am  not 
persuaded  at  present  that  it  may  not."  That  learned  judge  did 
not  see  any  objection  in  point  of  principle.  The  difficulty,  as  I 
have  already  endeavoured  to  explain,  is  one  not  of  principle 
but  of  evidence,  and  in  this  particular  case  it  seems  to  me 
that  the  difficulty  can  be  overcome.  The  evidence  shews  that 
(1)  1  De  G.  &  J.  34.  (2)  1  De  G.  &  J.  46. 
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both  parties  were  anxious  for  an  early  commencement  of  the  KEKEWICH 

tenancy.    On  April  24, 1895,  they  were  not  completely  ad  idem, 

and  the  terms  of  the  contract  were  subsequently  altered,  but 

they  had  so  far  come  together  that  there  was  no  reasonable  Hodson 

doubt  that  they  intended  that  there  should  be  a  tenancy  on  Heuland. 

some  terms.    But  on  April  27  they  had  got  much  further,  and, 

but  for  the  difficulty  about  the  small  piece  of  land  which  was 

not  included,  the  terms  were  definitely  settled.    The  alteration 

made  on  May  1  was  solely  in  consequence  of  the  addition  of 

the  small  piece  of  land,  which  involved  the  increase  of  the 

yearly  rent  from  140/.  to  1501.    Although,  therefore,  I  am 

bound  to  say  that  on  April  27  there  was  no  such  agreement 

between  the  parties  as  the  Court  could  be  called  upon  to 

enforce,  yet  the  parties  were  so  far  ad  idem  that  there  was 

every  probability  that  a  final  agreement  would  be  arrived  at. 

Under  those  circumstances  possession  was  taken  by  the  plaintiff 

on  April  30,  and  on  May  1  the  parties  knew  that  the  terms 

which  they  had  agreed  to  on  April  27  were  not  the  terms  upon 

which  the  tenancy  was  to  be  granted.    Surely  there  is  nothing 

extravagant  in  saying  that  the  plaintiff,  if  he  did  not  accept  the 

modified  terms  of  May  1,  ought  immediately  to  have  given  up 

possession,  and  that  the  defendant,  if  he  did  not  agree  to  the 

modified  terms,  ought  immediately  to  have  evicted,  or  taken 

proceedings  to  evict,  the  plaintiff.    It  seems  to  me  that  the 

relations  of  the  parties  were  such  that,  if  they  intended  to  part, 

the  parting  ought  to  have  taken  place  forthwith,  and  must  have 

done  so  in  the  ordinary  course  of  things,  and  that  I  am  bound 

to  conclude  that  when  the  plaintiff  continued  in  possession 

after  May  1  he  did  so  because  on  May  1  they  had  come  to  a 

definite  agreement.   I  find  the  plaintiff  in  possession  on  May  2  ; 

he  is  either  a  trespasser  or  a  tenant,  either  in  by  wrong  or  in 

by  right,  and  I  am  entitled  to  inquire  which.    The  answer  to 

the  inquiry  would  be  that  he  is  in  because  the  defendant  let 

him  into  possession  on  the  terms  of  a  contemplated  agreement, 

which  was  concluded  on  the  following  day.    Why  should  I  not 

accept  that  as  an  act  of  part  performance  so  as  to  give  effect  to  , 

the  parol  contract  ?    It  seems  to  me  that,  upon  the  facts  of 

this  case,  the  initial  difficulty  is  removed,  and  that  I  am  bound 

to  order  performance  of  this  contract. 
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KEKEWICH  In  this  view  of  the  case,  it  is  not  necessary  for  me  to  consider 
the  question  of  payment  of  rent.  Mr.  Kenshaw  has,  however, 
argued  that,  under  s.  1  of  the  Statute  of  Frauds,  there  was 
HoDsoN  created  in  this  case  a  tenancy  at  will  hoth  at  law  and  in  equity, 
Heuland.  and  that,  as  that  tenancy  was  determined  by  notice  given,  the 
Court  cannot  order  specific  performance.  But  no  case  has  been 
cited  to  shew  that  the  doctrine  of  part  performance  is  not 
equally  applicable  to  a  case  of  this  kind  as  to  other  cases  to 
which  it  has  been  applied,  and  it  is  to  be  observed  that,  if  that 
argument  is  sound.  Pain  v.  Coombs  (1)  ought  not  to  have  been 
decided  as  it  was.  That  case  was  decided  on  the  ground  that 
part  performance  allowed  the  Court  to  enforce  specific  perform- 
ance of  an  agreement  for  a  lease  for  fourteen  years  if  the  lessor 
should  so  long  live,  and  the  point  now  raised  as  to  tenancy  at 
will  does  not  seem  to  have  occurred  to  the  counsel  who  argued 
that  case. 

I  must,  therefore,  grant  to  the  plaintiff  the  relief  which  he 
asks  in  the  nature  of  specific  performance ;  and,  instead  of 
directing  any  inquiry,  I  propose  to  direct  the  execution  of  a 
lease  in  terms  of  the  draft  lease  which  has  been  put  in  evidence. 

Solicitors:  Charles  Jupp,  for  Lomer  d  Son,  Southampton; 
Speechly,  Murnford,  Landon  d  Bodgers,  for  Charles  Lamport, 
Southampton. 

(1)  1  De  a.  &  J.  U. 

C.  C.  M.  D. 
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KEES  V.  DE  BEENAKDY.  romer  J. 

180G 

[1895    R.  323.] 

Marr.h  30,  31 ; 

Champerty — Unclaimed  Property — Secret  Information — Agreement  with  Heir  Aprill'i,  15; 

— Improvident  Bargain — JRatification — Bescission.  ilfo?/  lo. 

A  contract  hy  a  person  to  communicate  information  on  terms  of  getting 
^  a  share  of  any  property  that  may  thereby  be  recovered  by  the  person  to 
whom  the  information  is  to  be  given,  and  nothing  more,  is  not  void  for 
champerty.  But  if  the  contract  be  not  merely  that  information  shall  be 
given,  but  also  that  the  person  who  gives  it  and  who  is  to  share  in  what 
may  be  recovered  shall  himself  recover  the  property,  or  actively  assist  in 
the  recovery  of  it,  then  the  contract  is  against  the  policy  of  the  law  and 
void,  even  if  the  property  is  in  the  hands  of  trustees,  or  in  court,  and  no 
hostile  action  may  be  necessary  to  recover  it. 

A",  died  intestate  having  considerable  real  estate  and  leaving  B.  and  C. 
his  co-heiresses-at-law,  both  of  whom  were  advanced  in  years,  illiterate, 
and  of  a  very  humble  rank  in  life.    D.,  having  ascertained  the  heirship  of 

B.  and  C,  induced  them  to  sign  an  agreement  whereby,  in  consideration  of 
his  revealing  to  them  the  existence  of  the  property  and  their  ti'tle  to  it 
(of  both  which  circumstances  they  were  wholly  unaware),  they  agreed  to 
give  him  one-half  of  the  net  amount  of  the  property.  At  the  same  time 
D.  verbally  arranged  to  recover  the  property  for  them,  and  induced  them 
to  employ  his  solicitor  to  act  for  them  in  the  matter.  The  j^roperty  was 
in  the  hands  of  the  public  trustee  in  New  Zealand,  and  the  title  of  B.  and 

C.  was  clear,  and  no  litigation  was  contemplated.  A  portion  of  the  pro- 
ceeds of  the  property  was  received  and  divided  on  the  terms  of  the  agree- 
ment.   On  the  death  of  B.  and  C.  their  executors  brought  an  action  against 

D.  to  have  the  documents  set  aside  and  cancelled : — 

ffeld,  that  the  agreement  was  in  the  nature  of  champerty  and  void  : 
Held,  further,  that  the  agreement  must  be  set  aside  as  an  improvident 

bargain  which  D.  had  obtained  by  taking  an  unfair  advantage  of  his 

position  : 

Held,  also,  that  there  had  been  no  ratification  of  the  contract  by  B.  and 
C,  as  they  never  knew  of  their  right  to  rescind  it. 

In  1863  one  W.  Howells  died  intestate  in  New  Zealand 
possessed  of  real  estate  there  of  considerable  value.  Prior  to 
1879  the  law  of  New  Zealand  as  to  real  estate  was  the  same  as 
in  England ;  but  since  1879  real  estate  in  New  Zealand,  on  the 
death  of  the  owner,  descends  to  and  becomes  vested  in  his  legal 
personal  representatives.  If  he  dies  testate,  his  executors  hold 
it  upon  the  trusts  of  his  will ;  but  if  he  dies  intestate,  the  next 
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ROMER  J.  of  kin  are  entitled.    In  1884  the  defendant,  a  next  of  kin  agent, 
1896      became  aware  of  the  intestacy,  and  set  to  work  to  discover  the 
Kees      heir-at-law.    At  this  time  the  property  was  in  the  hands  of  the 
De  Ber-    Public  trustee  in  New  Zealand. 

N^Y.  In  1886  the  defendant  ascertained,  as  he  thought,  that  the 
Rev.  B.  Weston,  who  was  the  heir-at-law  on  the  maternal  side, 
was  the  person  entitled  to  the  property,  and  thereupon  he  com- 
municated through  his  firm  of  Bernardy  Brothers  with  that 
gentleman  ;  and  an  agreement  was  entered  into  whereby  the 
Eev.  R.  Weston  agreed  that  in  consideration  of  the  information 
imparted  to  him  the  firm  were  to  receive  one-third  of  the  pro- 
perty and  were  to  recover  the  property  for  him  free  of  expense. 
The  firm  then  instructed  solicitors  in  New  Zealand,  and  the 
title  of  the  Eev.  E.  Weston  was  made  out  to  the  satisfaction  of 
the  Court  there,  and  an  order  was  obtained ;  but  when  the  order 
•came  to  be  drawn  up  it  appeared  that  all  the  relatives  of  the 
intestate  on  the  paternal  side  had  not  been  exhausted,  and, 
when  endeavouring  to  do  this,  the  defendant  discovered  that  a 
Mrs.  Walters  and  a  Mrs.  York  were  the  co-heiresses-at-law  of  the 
intestate  on  the  paternal  side.  Both  these  persons  w^ere  widows, 
and  were  over  seventy  years  of  age.  They  were  also  uneducated, 
illiterate,  and  living  in  very  humble  circumstances  in  England. 
Early  in  May,  1889,  the  defendant  communicated  with  Mrs. 
York  and  Mrs.  Walters,  and  on  May  18,  1889,  he  had  an  inter- 
view with  them,  at  which  he  induced  them  to  sign  the  following 
document,  which  he  had  prepared  : — 

"  In  consideration  of  your  having  revealed  to  us  that  there  is 
a  certain  real  estate  and  accumulation  therefrom  to  the  w^hole 
or  part  of  which  we  are  or  may  be  entitled,  we  hereby  agree,  if 
you  will  give  us  such  particulars  before  the  end  of  this  month 
as  will  enable  us  to  realize  the  property  in  question,  to  pay  to 
you  or  to  your  nominee  upon  such  recovery  a  one-half  share  of 
whatever  amount  may  be  coming  to  us  or  either  of  us  from  the 
sale  of  such  property  or  from  any  arrears  or  accumulations  of 
rent  or  interest,  that  is,  we  are  willing  to  divide .  equally  with 
you  the  nett  amount  that  may  be  coming  to  us  from  the  source 
you  may  reveal  declaring  as  we  hereby  do  that  we  are  unaware 
of  any  property  due  to  us  or  to  which  we  may  be  entitled.'.' 
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The  defendant  then  gave  them  some  information  about  the  EOMER  J. 
property,  but  did  not  state  the  value  of  it,  and  produced  another  1896 
document,  also  prepared  by  himself,  to  which  he  obtained  their  rees 
signatures,  and  which  was  as  follows  : —  De  Ber- 

"  We  acknowledge  that  you  have  informed  us  by  your  letter  naedy. 
of  this  day  the  property  coming  to  us  is  that  left  by  our  late 
cousin  "William  Howells  who  died  at  Waipawa,  New  Zealand,  on 
or  about  November  24, 1863,  intestate  and  without  issue,  leaving 
us  his  co-heiresses-at-law  him  surviving.  We  being  the  only 
children  of  William  Howells  who  was  the  eldest  brother  of 
John  Howells,  the  father  of  our  said  cousin.  Such  property 
consisting  of  real  estate  with  accumulations  therefrom  situate 
in  the  colony  of  New  Zealand  and  at  present  under  the  charge 
of  the  public  trustee  at  Wellington,  New  Zealand,  who  in  1883 
was  appointed  by  the  Supreme  Court  of  that  colony  adminis- 
trator of  the  estate  of  the  said  William  Howells  deceased  and 
who  has  since  received  all  rents  paying  to  the  widow  her  one- 
third  share  of  the  same.  We  admit  that  we  were  not  in 
possession  of  these  facts  previous  to  your  having  revealed  same 
to  us  and  we  therefore  ratify  and  confirm  the  letter  of  agree- 
ment signed  by  us  this  day,  and  we  hereby  charge  the  proceeds 
arising  from  the  sale  of  such  property  and  all  accumulations 
therefrom  or  any  money  coming  to  us  from  the  estate  of  our 
said  cousin  with  the  payment  to  you  or  to  your  nominee  of 
your  one-half  part  or  share. 

"  As  you  have  now  fulfilled  your  part  of  the  agreement  by 
giving  us  these  particulars  we  hereby  authorize  any  trustee 
for  the  time  being  or  holder  of  any  money  coming  to  us  or 
either  of  us  from  the  estate  of  our  said  cousin  to  pay  over  to 
you  or  to  your  nominee  a  one-half  part  thereof  without  further 
notice  from  us." 

At  the  same  interview  Mrs.  York  and  Mrs.  Walters,  at  the 
defendant's  suggestion,  agreed  to  employ  a  Mr.  Brabant  as 
their  solicitor  in  the  matter ;  and  on  May  20,  1889,  they  wrote 
Mr.  Brabant  instructing  him  to  take  the  necessary  steps  on 
their  behalf. 

Mrs.  Walters  died  in  July,  1893,  and  the  plaintiff  Jane  Bees 
was  the  executrix  of  her  will.    Mrs.  York  died  in  November, 
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EOMER  J.  1893,  and  the  plaintiffs  William  York  and  Joseph  York  were 
189S      the  executors  of  her  will.    Some  months  prior  to  the  death  of 
Kees      the  two  old  ladies  some  1800Z.,  representing  a  portion  of  the 
De  Ber-    Pi'operty,  had  been  remitted  from  New  Zealand  to  Mr.  Brabant ; 
uf^^*  ^  moiety  thereof,  after  deducting  certain  costs,  was  paid  to 

Mrs.  Walters  and  Mrs.  York,  and  the  other  moiety  was  paid  to 
the  defendant. 

In  February,  1895,  the  plaintiffs  commenced  the  present 
action,  alleging  by  their  statement  of  claim  that  the  documents 
above  set  out  did  not  truly  represent  the  transaction,  and  were 
merely  colourable  and  framed  with  the  object  of  avoiding,  the. 
law  against  champerty  and  maintenance ;  and  that  the  real 
transaction  was  that  the  defendant  at  his  interview  with 
Mrs.  York  and  Mrs.  Walters  verbally  agreed  to  recover  the 
property  for  them,  and  that  their  costs  should  be  limited 
to  40/.,  and  induced  them  to  employ  his  solicitor,  Mr. 
Brabant.  The  plaintiffs  also  alleged  that  Mrs.  York  and 
Mrs.  Walters  had  no  independent  legal  adviser,  and  that 
the  defendant  took  an  unfair  and  undue  advantage  of  them, 
and  concealed  material  facts  and  induced  them  to  enter  into 
an  improvident  bargain.  And  the  plaintiffs  claimed  relief 
accordingly. 

The  defendant  by  his  defence  denied  the  allegations  in  the 
statement  of  claim,  and  insisted  that  the  documents  represented 
the  true  transaction,  and  contended  that  the  law  against  cham- 
perty and  maintenance  did  not  apply,  as  no  action  or  suit  for 
the  recovery  of  the  property  or  otherwise  in  relation  thereto 
was  pending  previously  to  or  at  the  time  the  documents  were 
signed,  nor  was  there  any  agreement  by  him  to  commence  legal 
proceedings  in  relation  thereto  ;  nor  were  any  such  proceedings 
in  fact  ever  commenced  or  contemplated.  The  defendant  also 
denied  that  he  took  any  unfair  or  undue  advantage  of  Mrs.  York 
and  Mrs.  Walters,  or  that  the  bargain  was  improvident,  and 
alleged  that  they  always  acted  on  the  agreement  with  full 
knowledge  of  all  their  rights.    Issue  was  joined. 

The  action  now  came  on  for  trial.  The  evidence,  which  was 
very  conflicting,  is  sufficiently  noticed  in  the  arguments  and 
judgment.    The  property  was  said  to  be  worth  6000L 
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Asthury,  Q.C.,  Griffith  Jones,  and  Whitehouse,  for  the  plain-  eomer  J. 
tiffs.  The  defendant's  suggestion  is  that  he  disclosed  a  secret  189G 
to  the  two  old  women  of  which  they  would  not  otherwise  have  eees 
heard.  But  that  is  not  true,  because  they  would  shortly  have  de  bi^r, 
received  information  about  it  from  their  cousin,  the  Eev.  K.  nardy. 
Weston,  had  he  not  promised  to  keep  silence  at  the  defendant's 
request.  The  defendant,  in  fact,  was  making  use  of  the  know- 
ledge he  had  acquired  whilst  acting  as  agent  for  Weston.  The 
documents  signed  by  the  two  women  are  skilfully  drawn  in  the 
terms  of  the  first  count  in  Sprye  v.  Porte?'  (1),  but  are  merely 
colourable.  On  the  evidence  the  real  bargain  was  that  the 
defendant  was  to  recover  the  property  for  them,  and  in  fact  he 
really  prosecuted  their  claim  and  instructed  Mr.  Brabant  on 
their  behalf.  The  transaction  is  against  the  policy  of  the 
law,  and  amounts  to  champerty  and  maintenance  :  Spi'ye  v. 
Porter  (1) ;  Beynell  v.  Sprye  (2)  ;  Stanley  v.  Jones  (3) ;  Hutley 
V.  Hutley  (4) ;  Strange  v.  Brennan  (5)  ;  Pollock  on  Contracts, 
6th  ed.  p.  322.  Further,  the  contract  must  be  set  aside  as  an 
improvident  bargain.  The  old  women  were  at  the  mercy  of 
the  defendant,  and  did  not  contract  with  him  on  equal  terms. 
He  apologised  to  Weston  for  charging  a  commission  of  one- 
third  when  everything  had  to  be  done,  and  yet,  when  practically 
everything  had  been  done  and  the  title  of  these  women  was 
clear,  he  demanded  from  them  one-half.  He  did  not  throw 
round  them  the  protection  to  which  they  were  entitled,  but 
took  an  unfair  advantage  of  his  position  to  extort  exorbitant 
terms  :  Baker  v.  Monk  (6) ;  Clark  v.  Malpas  (7)  ;  James  v. 
Kerr.  (8)  Lastly,  the  defendant  cannot  rely  on  the  subsequent 
events  as  any  ratification  of  or  acquiescence  in  the  contract  b}^ 
the  old  women,  because  they  always  thought  they  were  bound 
by'the  contract,  and  never  knew  they  had  any  equity  to  rescind 
it :  Savery  v.  King.  (9)  The  plaintiffs,  however,  desire  to  be 
just,  and,  if  the  contract  is  set  aside,  they  are  willing  and  offer 


(1)  7  E.  &  B.  58,  78. 

(2)  8  Hare,  222 ;  1  D.  M.  &  G.  660. 

(3)  7  Bing.  369. 

(4)  L.  R.  8  Q.  B.  112. 


(5)  15  Sim.  346. 

(6)  4  D.  J.  &  S.  388. 

(7)  4  D.  F.  &  J.  401. 

(8)  40  Cb.  D.  449. 


(9)  5  H.  L.  C.  627. 
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KOMER  J.  to  pay  the  defendant  a  reasonable  sum  for  services  rendered 
1896      and  expenses  incurred. 

jjjjEs  Neville y  Q.C.,  and  G.  W.  Brabant,  for  the  defendant.  The 
DeBer-  documents  disclose  the  real  transaction.  The  defendant  did 
NARDY.  not  personally  undertake  to  recover  the  property  for  them. 
Brabant  was  their  solicitor  in  the  matter.  A  transaction  such 
as  this  is  not  champerty  or  maintenance  unless  there  is  a 
certainty  or  probability  of  litigation  :  Sprye  v.  Porter  (1) ;  and 
in  all  the  cases  cited,  except  Strange  v.  Brennan  (2),  litigation 
was  contemplated.  Strange  v.  Brennan  (2)  was  a  case  of  soli- 
citor and  client,  and  is  distinguishable  on  that  ground.  Here 
no  one  had  an  adverse  interest.  The  title  was  clear.  Litiga- 
tion was  improbable,  and  there  is  no  case  in  the  books  that 
where  there  is  a  vacant  estate  a  contract  merely  to  prove 
pedigree  is  champerty,  or  against  the  poHcy  of  the  law.  .  Then 
as  to  the  contract  being  an  improvident  bargain.  This  was  not 
a  case  of  lending  money  to  an  expectant  heir,  nor  of  purchasing 
part  of  an  estate  at  a  gross  undervalue,  but  a  selling  of  valu- 
able information  which  enured  to  the  benefit  of  the  purchaser. 
That  is  the  distinction.  Here  the  defendant  by  merely  inform- 
ing the  women  of  the  existence  of  the  property  and  of  their 
heirship  did  them  a  most  valuable  act  of  service,  and  he  was 
entitled  to  withhold  the  information  until  they  agreed  to  com- 
pensate him  for  the  communication  :  Beynell  v.  Sprye,  (3.)  If 
the  contract  is  set  aside,  the  vendor  of  the  information  will  be 
deprived  of  all  his  consideration,  for  the  Court  cannot  make  a 
price  for  him,  and  the  purchasers  will  get  the  property  for 
nothing.  That  is  contrary  to  the  principle  of  restitutio  in 
integrum.  Even  if  the  price  agreed  to  be  paid  is  excessive,  it 
is  eminently  a  case  for  confirmation.  The  women,  though  in 
humble  circumstances,  were  shrewd  and  alive  to  their  interests. 
They  were  told  to  consult  a  solicitor,  and  deliberately  choose  to 
employ  Mr.  Brabant.  They  acted  on  the  contract  and  received 
money  under  it,  and  never  repudiated  it  during  their  lives,  and 
it  is  too  late  now  for  their  executors,  who  are  only  volunteers, 
to  seek  to  set  it  aside. 

(1)  7  E.  &  B.  58.  (2)  15  Sim.  346. 

(3)  1  D.  M.  &  G.  665. 
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Asthury,  Q.C.,  in  reply.    It  is  not  necessary  that  litigation  EOMEE  j. 
should  be  contemplated  in  order  to  bring  such  a  contract  within  1896 
the  law  against   champerty.     Strange  v.  Brennan  (1)  was  eees 
affirmed  on  appeal  (2),  and  Lord  Cottenham  in  giving  judgment     de  ber- 
distinctly  held  that  the  contract  was  champerty.    Here,  at  the  nardy. 
time  the  contract  was  signed,  Mr.  Weston  had  not  withdraw^n 
his  claim,  and  therefore  litigation  was  not  impossible.  [He 
also  cited  In  re  Attorneys  and  Solicitors  Act,  1870  (3) ;  Jones  v. 
Brinley  (4)  ;  Evans  v.  Lleioellin.  (5)] 

Cur.  adv.  viilt. 

May  15.  Eomer  J.  The  plaintiffs  are,  in  my  judgment, 
entitled  to  succeed  in  this  action.  In  the  first  place,  looking  at 
the  terms  of  the  contract  impeached  and  the  circumstances 
under  which  the  defendant  induced  Mrs.  York  and  Mrs.  Walters 
to  enter  into  it,  I  think  the  transaction  is  one  which  a  Court  of 
Equity  should  not  allow  to  stand.  With  regard  to  these  circum- 
stances there  is  some  conflict  of  testimony,  but  on  the  evidence 
I  hold  them  to  be  substantially  as  follows.  At  the  time  when 
the  defendant  first  approached  the  two  old  women  the  position 
of  affairs,  shortly  speaking,  was  this.  The  defendant  some 
time  previously  had  been  under  the  impression  that  Mr.  Weston 
was  entitled  to  the  property  the  subject  of  this  action,  and  had 
induced  him  to  agree  to  give  one-third  of  the  property  recovered 
after  paying  costs  in  consideration  of  the  defendant  communi- 
cating the  particulars  of  the  property  and  promising  to  recover 
it.  I  say  the  defendant  did  this,  because,  though  at  first  some 
distinction  was  attempted  to  be  drawn  between  him  and  the 
firm  of  De  Bernardy  Brothers,  yet,  after  the  cross-examination 
of  the  defendant  and  the  evidence  of  the  solicitor,  Mr.  Brabant, 
no  distinction  can  be  drawn  for  the  purposes  of  this  case,  even 
if  there  be  a  distinction  for  any  purpose  whatever.  The  de- 
fendant had  nearly  succeeded  in  obtaining  the  property  for 
Mr.-  Weston  w^hen  he  ascertained  that  Mrs.  York  and  Mrs. 
Walters  were  the  persons  really  entitled  to  it,  and  he  thereupon 

(1)  IS'  Sim.  346.  (3)  1  Cli.  D.  573. 

(2)  •  2- Coop.  temp.  Cottenham,  1.  (4)  1  East,  1. 

(5)  1  Cox,  333. 
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•KOMEK  J.  determined  to  try  and  obtain  a  contract  from  them  even 

1896  more  beneficial  to  himself  than  the  one  he  had  obtained  from 

jjjjgg  Mr.  Weston.    But  time  pressed  ;  for  Mr.  "Weston,  and  other 

^  ^  relatives  of  Mrs.  York  and  Mrs.  Walters,  named  Irons  and 

De  Ber-  _  ' 

NARDY.  Crabtree,  were  av^are  of  the  position  of  affairs,  and  the  defend- 
ant knew  that  unless  he  was  very  prompt  there  was  every 
probability  of  Mrs.  York  and  Mrs.  Walters  ascertaining  their 
rights  without  his  intervention.  So  he  first  obtained  from 
Mr.  Weston  a  promise  to  abstain  from  communicating  with  his 
relatives  until  they  could  be  arranged  with  by  the  defendant — 
a  promise  which,  I  think,  Mr.  Weston  now  much  regrets 
having  given.  The  defendant  then  hurried  down  to  see  Mrs. 
York  at  her  residence  and  to  try  and  induce  her  and  Mrs. 
Walters  to  promise  him  a  share  of  the  property.  He  had  inter- 
views at  first  with  Mrs.  York,  and  then  with  Mrs.  York  and 
Mrs.  Walters.  He  found  them  to  be  poor,  with  no  means  of 
their  own,  of  humble  position  and  illiterate,  though  shrew^d  for 
persons  of  their  age  and  position.  And  in  my  opinion  the 
defendant  took  an  unfair  advantage  of  this  condition  of  the  two 
women,  who  were  then  both  advanced  in  years.  He  represented 
to  them  that  he  knew  of  certain  property  belonging  to  them 
which  they  could  only  ascertain  and  get  the  benefit  of  through 
him ;  and  he  insisted,  as  the  only  terms  on  which  he  would 
tell  them  the  particulars  of  the  property  and  receive  it  for  them, 
that  they  should  give  him  half  the  property  to  be  recovered ; 
and,  after  giving  them  a  very  short  time  for  consideration,  he 
induced  them  to  agree  to  this,  and  to  s  gn  documents  to  that 
effect  which  he  took  down  prepared  for  signature,  and  which 
they  only  saw  on  the  day  they  were  persuaded  to  sign  them. 
He  did  not  tell  them  the  large  value  of  the  property,  though  he 
was  aware  of  it,  or  that  the  remuneration  he  was  proposing 
to  get  for  himself  was  very  considerable,  amounting  to  som-e 
thousands  of  pounds,  or  that  it  was  far  in  excess  even  of  what 
had  been  promised  by  Mr.  Weston.  The  two  women  had  no 
solicitor  acting  for  them  in  the  matter  and  no  adviser  except 
Mr.  Mills,  the  local  postmaster  and  neighbour.  The  defendant- 
made  a  show  of  permitting  or  asking  them  to  consult  a  solicitor 
of  their  own ;  but  they  had  no  means  of  paying  a  solicitor,  or 
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any  desire  to  consult  one.  And  the  uselessness  of  Mills  as  an 
adviser  may  be  seen  from  his  own  statement  that  he  asked  the 
defendant  if  he  was  likely  to  reduce  his  terms  if  the  women 
consulted  a  solicitor,  and,  on  the  defendant's  saying  he  should 
not  reduce  his  terms,  Mills  said  then  it  would  be  of  no  use 
consulting  a  solicitor.  Under  these  circumstances  it  appears  to 
me  that  the  contract  made  ought  not  to  stand,  having  regard 
to  the  principles  acted  on  in  cases  of  the  kind  by  a  Court  of 
Equity,  as  illustrated  by  such  authorities  as  Baker  v.  Monk  (1), 
Clark  V.  Malj^as  (2),  and  James \.  Kerr,  (3)  But  it  is  said  that 
the  right  to  rescind  has  been  lost  by  the  delay  of  the  two 
women  and  by  their  acting  on  the  agreement  made  and  per- 
mitting the  defendant  to  receive  the  half  of  certain  moneys 
recovered  in  respect  of  the  property.  Now,  I  take  it  to  be  a 
rule  of  the  Court  in  cases  of  this  kind,  that  where  a  person  has 
once  a  right  to  rescind  a  contract  he  does  not  lose  that  right 
merely  by  acting  upon  it  or  by  delay  in  impeaching  it,  so  long 
as  he  remains  in  ignorance  of  his  right  and  the  position  of 
parties  remains  substantially  the  same.  In  the  case  before  me 
the  defendant  had  impressed  on  the  two  women  and  induced 
them  to  believe  that  if  they  once  signed  they  could  never  escape 
from  the  contract,  and  I  think  they  remained  under  that  belief 
during  their  lives.  They  never  consulted  a  solicitor  nor  any  one 
with  reference  to  their  right  to  upset  the  transaction.  The 
only  independent  advice  they  received  was  from  a  gentleman 
with  reference  to  their  wills,  which  the  defendant  had  tried  to 
get  them  to  execute  and  which,  if  executed,  might  have  pre- 
vented their  executors  from  bringing  this  action.  Moreover, 
in  this  case  the  defendant's  position  has  not  been  altered  by  the 
delay,  and  certainly  he  cannot  complain  of  his  having  received 
and  retained  certain  moneys  under  the  agreement  which  he 
improperly  brought  about.  Lastly,  it  was  urged  on  behalf  of 
the  defendant  that  the  plaintiffs  are  not  entitled  now  to  rescind, 
because  the  defendant  having  once  communicated  to  the  women 
the  particulars  of  the  property  cannot  be  restored  to  his  old 
position.    But  if  that  argument  was  sound  it  would  amount  to 


(1)  -i  D.  J.  &  S.  388. 


(2)  4  D.  F.  &  J.  401. 


Vol.  11.  1890. 


(3)  40  Ch.  D.  449. 
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ROMEE  J.   this,  that  however  gross  may  have  been  a  fraud  v^hich  induced 
1896       a  contract,  if  the  contract  v^as  one  concerning  the  communica- 
Kees      tion  of  information  by  the  defrauder,  then  the  Court  could 
DeBee-i    never  rescind  the   contract   as   against   him — a  proposition 
NAEDY.     which  appears  to  me  v\^holly  untenable.    If  a  person  as  part  of 
a  fraud  on  his  part  communicates  information  to  the  defrauded 
party,  he  cannot  rely  on  that  as  something  v^^hich  in  itself 
prevents  the  Court  from  taking  from  him  the  fruits  of  his  fraud. 
The  rule  as  to  restitutio  in  integrum  is  really  this,  that  the 
person  seeking  relief  by  way  of  rescission  cannot  succeed  if 
restitution  is  prevented  by  his  act  or  default.    See,  for  example. 
Phosphate  Sewage  Go.  v.  Hartmont  (1),  where  the  contract 
sought  to  be  rescinded  concerned  a  concession  which  had 
become  forfeited  and  could  not  be  restored,  and  yet  the  Court, 
under  the  circumstances  of  the  case,  granted  relief  by  way  of 
rescission.    Therefore,  in  my  opinion,  this  objection  on  the 
part  of  the  defendant  also  fails. 

But  I  think  the  plaintiffs  are  also  entitled  to  relief  on  another 
ground — namely,  that  the  agreement  induced  by  the  defendant 
is  one  in  the  nature  of  champerty  and  void  as  being  contrary  to 
the  policy  of  the  law.  It  is  not  necessary  in  cases  of  this  kind, 
in  order  that  the  agreement  should  be  held  void,  that  it  should 
amount  strictly  in  point  of  law  to  champerty  or  maintenance  so 
as  to  constitute  a  punishable  offence  :  see,  amongst  other  cases, 
Beyjiell  v.  Sprye.  (2)  In  that  case  (3)  Knight  Bruce  L.J., 
with  reference  to  the  agreement  there  impeached,  said  :  "  Such 
an  understanding,  such  an  agreement  ....  may  or  mo^j  not 
have  amounted  strictly  in  point  of  law  to  champerty  or  main- 
tenance so  as  to  constitute  a  punishable  offence,  but  must  in 
my  judgment  be  considered  clearly  against  the  policy  of  the 
law,  clearly  mischievous,  clearly  such  as  a  Court  of  Equity 
ought  to  discourage  and  relieve  against."  Now,  in  the  case 
before  me  I  think  the  true  agreement  made  by  the  defendant 
was  one  contrary  to  the  policy  of  the  law.  I  agree  that  a 
contract  by  a  person  to  communicate  information  on  terms  of 
getting  a  share  of  any  property  that  may  thereby  be  recovered 

(1)  5  Ch.  D.  394.  '  (2)  1  D.  M.  &  G.  660. 

(3)  1  D.  M.  (Sf  G.  677. 
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by  the  person  to  whom  the  information  is  to  be  given,  and  ROMERJ. 
nothing  more,  is  not  champerty  or  void  :  see  Bprye  v.  Porter.  (1)  1896 
But  if  the  arrangement  come  to  is  not  merely  that  information  kees 
shall  be  given,  but  also  that  the  person  who  gives  it  and  who  is  de^bek- 
to  share  in  what  may  be  recovered  shall  himself  recover  the  naedy. 
property  or  actively  assist  in  the  recovery  of  it  by  procuring 
evidence  or  similar  means,  then  I  think  the  arrangement  is 
contrary  to  the  policy  of  the  law  and  void :  see  Sjprye  v. 
Porter  (1),  and  also  Stanley  v.  Jones  (2),  where  the  agree- 
ment held  void  was  one  by  Stanley  to  communicate  information 
to  enable  the  defendant  to  recover  a  sum  of  money  and  to  use 
and  exert  his  utmost  influence  and  means  for  procuring  such 
evidence  as  should  be  requisite  to  substantiate  the  claims  of 
the  defendant.  And  in  Hutley  v.  Hutley  (3)  Blackburn  J. 
says  (4),  with  reference  to  the  contract  there  held  void:  ''If 
that  stood  without  more,  it  is  clear  that  it  is  champerty  by  the 
English  law,  which  says  that  a  bargain,  whereby  the  one  party 
is  to  assist  the  other  in  recovering  property,  and  is  to  share  in 
the  proceeds  of  the  action,  is  illegal."  Now,  in  the  conflict  of 
testimony  before  me  I  have  come  to  the  conclusion  that  the 
arrangement  come  to  between  the  defendant  and  the  two 
women  was  not  merely  that  the  defendant  should  give  informa- 
tion and  should  for  that  information  alone  receive  a  share  of 
the  property  recovered.  It  is  true  that  the  defendant,  who  is 
skilled  in  the  law  of  champerty,  took  care  that  the  documents 
which  he  induced  the  women  to  sign  should  on  the  face  of 
them  not  shew  anything  beyond  a  promise  on  his  part  to  give 
information.  But  I  am  satisfied  that  he  represented  to  the 
women  and  induced  them  to  believe  that  he  would  recover  the 
property  for  them.  And,  further,  I  beheve  that  it  was  intended 
both  by  them  and  him  that  he  should  recover  it,  and  that  this 
was  part  of  the  bargain  or  arrangement  come  to  between  them. 
It  is  true  that  the  defendant  made  a  show  of  allowing  to  be 
employed  any  solicitor  that  the  women  might  name  ;  but  this 
was  a  mere  farce,  and  the  defendant  must  have  known  that  the 
women  would  as  of  course  allow  to  be  employed  the  solicitor 

(1)  7  E.  «&;  B.  58.  (3)  L.  R.  8  Q.  B.  112. 

(2)  7  Bing.  369,  (4)  Ibici.  H6. 
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ROMER  J.  he  recommended,  as  they  in  fact  did.    This  sohcitor  was  one 
1896       always  or  usually  employed  by  the  defendant  in  cases  like  the 
Rees      present.    And  it  is  important  to  consider  the  terms  on  which 
DeBer-  -^^^  women  were  not  able  to 

NARDY.     pay,  and  were  not  to  be  liable  personally  for  any  costs ; 

and  the  costs  to  come  out  of  the  property  were  limited  to 
So  far  as  costs  should  be  incurred  beyond  the  40Z., 
or  should  be  incurred  unsuccessfully,  they  would  have  to  be 
borne  between  the  defendant  and  his  solicitor.  There  seems 
to  have  been  some  general  arrangement  between  the  defend- 
ant and  the  solicitor  as  to  his  terms  for  acting  in  cases 
like  the  present.  And  it  is  to  be  observed  that  the  solicitor 
in  his  books  recognised  as  his  principals  in  the  matter  De 
Bernardy  Brothers  and  no  one  else,  and  that  the  case  was 
treated  in  his  books  as  only  part  of  the  general  account 
between  him  and  that  firm.  It  was  suggested  that  as  the 
defendant  knew  the  law  of  champerty  the  probability  is  he 
would  take  care  not  to  break  it.  But  he  knew  the  law  equally 
well  when  he  went  to  Mi.  "Weston,  and  yet  he  certainly  broke 
it  in  that  case.  The  defendant  probably  thought  that  so  long 
as  the  written  documents  on  the  face  of  them  did  not  break 
the  law  he  was  safe.  What  the  women  understood  was  the 
real  arrangement  between  them  and  the  defendant  appears 
from  the  letter  written  on  their  behalf  by  Mills  to  Brabant,  the 
solicitor,  on  May  22,  1889,  and  in  which  they  say  they  will  not 
be  responsible  for  any  more  than  what  they  have  signed  for 
with  Mr.  Bernardy,  that  is,  "to  give  the  one-half  for  the 
trouble  of  getting."  I  have  no  doubt  this  letter  was  seen  by 
the  defendant,  and  the  women  were  never  informed  that  their 
view  of  the  arrangement  was  incorrect.  But  I  feel  no  doubt 
that  the  defendant  always  intended  to  see  to  the  recovery  of 
the  property  by  himself  and  his  own  solicitor,  Brabant,  and  to 
have  the  handling  of  the  proceeds.  It  would  never  have  suited 
his  views  for  the  proceeds  to  reach  other  hands.  Besides,  we 
have  on  record  what  the  nature  of  the  defendant's  business  is 
in  the  letter  from  De  Bernardy  Brothers  to  Mr.  Weston  of 
April  10,  1886,  where  they  state  "we  devote  our  attention 
exclusively  to  the  recovery  of  unclaimed  moneys,"  and  offer,  if 
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Mr.  Weston  wished  it,  to  take  the  necessary  steps  to  recover  ROMER 
the  property  in  question  at  their  own  risk.  The  arrangement  1896 
made  in  the  case  before  me  was  in  fact,  as  I  beheve,  one  usually  -^^^^ 
made  by  the  defendant,  or  De  Bernardy  Brothers.  But  then 
it  is  urged  on  behalf  of  the  defendant  that  in  the  present  case  xaudy. 
the  agreement  come  to  was  not  contrary  to  the  policy  of  the 
law  because  the  property  was  in  the  hands  of  a  public  trustee, 
and  no  hostile  proceedings  to  recover  it  were  necessary.  But, 
in  my  opinion,  in  a  case  of  this  kind  the  agreement  is  not  the 
less  contrary  to  the  policy  of  the  law  because  the  property  is  in 
the  hands  of  trustees  or  in  court,  and  no  hostile  action  may  be 
necessary  to  recover  it,  though,  perhaps,  the  criminal  offence  of 
champerty  may  not  have  been  committed.  In  the  case  of 
Strange  v.  Brennan  (1)  the  property  was  a  fund  in  the  Court  of 
Chancery,  and  no  hostile  action  was  necessary.  I  ought  to  add 
that  in  that  case  the  agreement  was  held  invalid  not  merely 
because  the  party  to  take  the  proceedings  was  a  solicitor,  but 
also  on  the  ground  that  the  agreement  was  void  for  champerty. 
See  the  judgment  of  Lord  Cottenham  on  appeal.  (2)  So  in 
Sprye  v.  Porter  (3),  the  property  was  an  intestate's  personal 
estate  in  the  hands  of  the  Solicitor  of  the  Treasury  as  a 
nominee  of  the  Queen,  and  no  hostile  action  in  the  true  sense 
could  have  been  necessary.  Moreover,  in  the  case  before  me 
the  proceedings  to  recover  the  property  might  have  become  of 
a  hostile  character,  though  in  ordinary  cases  apparently  the 
application  before  the  public  trustee  is  ex  parte.  If  there  were 
several  contending  applicants,  I  presume  there  would  be  some 
way  of  getting  them  to  interplead.  And  at  the  date  of  the 
agreement  in  question  Mr.  Weston  had  obtained  an  order  of 
the  Court  declaring  that  he  was  entitled,  and  that  order  had 
only  not  been  acted  on  because  the  registrar  had  stopped  it 
because  he  thought  the  evidence  purporting  to  establish  Mr. 
Weston's  claim  was  insufficient,  and  Mr.  Weston  at  the  time 
had  not  abandoned  his  claim  or  his  right  to  have  that  order 
drawn  up.  It  appears  to  me,  therefore,  that  this  contention  on 
the  part  of  the  defendant  also  fails.    I  therefore  make  an  order 

(1)  15  Sim.  346.  (2)  2  Coop.  temp.  Cottenham,  3. 

(3)  7  E.  &  B.  58. 
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EOMER  J.  that  the  documents  signed  by  the  women  shall  be  cancelled 
1896       and  delivered  up  to  the  plaintiffs.    And  an  account  must  be 
Eees      taken  of  all  moneys  and  other  property  recovered  by  the 
DeBer-    defendant  under  or  in  pursuance  of  those  documents  or  in 
NAEDT.     respect  of  the  property  left  by  the  intestate,  William  Ho  wells, 
in  the  pleadings  mentioned.  Then,  the  plaintiffs  having  offered 
before  me  to  allow  to  the  defendant  such  reasonable  sum  as  the 
Court  may  think  just  for  his  services  rendered  and  expenses 
incurred  in  reference  to  the  intestate's  property,  I  direct  an 
inquiry  to  ascertain  what  sum  ought  to  be  so  allowed  to  the 
defendant.     I  adjourn  further  consideration  v^dth  liberty  to 
apply,  and  order  the  defendant  to  pay  the  costs  of  the  action 
up  to  and  including  judgment. 

Solicitors  for  plaintiffs:  Minshall,  Parry- Jones  d  Co.,  for 
Smith,  Owen  d  Davies,  Aherystwith. 
Solicitor  for  defendant :  F.  A.  Brabant. 


H.  L.  F. 
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In  re  MACDUFF.  c.A. 
MACDUFF  V,  MACDUFF. 

STIRLINGJ. 


[1895    M.  1925.] 


A  bequest  of  money  "  for  some  one  or  more  pm-poses,  charitable,  pliilan- 
thropic  or  ,"  is  not  bad  simply  by  reason  of  the  existence  of  the 

blank,  but  must  be  treated  as  one  "  for  charitable  or  philanthropic  pur- 
poses." Such  a  bequest,  however,  is  not  a  good  charitable  bequest,  as  there 
may  be  philanthropic  purposes  which  are  not  charitable. 

Oeiginating  Summons. 

TheKev.  John  Boss  Macduff,  D.D.,  by  his  will,  which  was  dated 
July  24,  1889,  and  divided  into  paragraphs,  described  himself  as 

formerly  minister  of  Sandyford  Church  and  Parish,  Glasgow, 
but  now  having  my  domicile  in  England  and  residing  at  Eavens- 
brook,  Chislehurst,  Kent,"  and  declared  that  to  be  his  will, 

retaining  the  right  to  alter  or  modify  or  cancel  any  of  the  pro- 
visions thereof  even  on  my  death-bed,  as  well  as  to  add  any 
codicil  or  codicils."  The  testator  next  appointed  his  daughter, 
Annie  Seton  Macduff,  and  two  other  persons  executrix  and 
trustees  of  his  will,  and  bequeathed  to  his  said  daughter  all  his 
property  and  effects  of  every  kind,  to  enjoy  the  entire  interest 
therein  during  her  life,  with  the  reservation  of  several  pecuniary 
legacies  and  annuities,  the  amounts  whereof  were  in  two  or  three 
instances  left  in  blank ;  and  he  then  left  all  his  property  of 
every  description,  except  what  he  had  thereinbefore  specifically 
disposed  of,  to  his  trustees  upon  trust  to  pay  or  provide  for  his 
debts,  funeral  and  testamentary  expenses,  and  the  legacies  and 
annuities  bequeathed  by  the  will,  directing  that  the  trust  estate 
should  be  held  in  trust  for  his  said  daughter,  with  power  for 
the  trustees,  in  case  her  income  became  narrowed  or  crippled,  to 
appropriate  such  sums  as  they  deemed  proper  from  the  principal 
for  her  use  and  benefit.  The  testator  then  proceeded,  in  para- 
graph 7,  as  follows:  "The  aforesaid  provisions  or  legacies 
are  to  come  into  immediate,  or  almost  immediate,  settlement 

2  7  2  1 


Jan.  16 ; 
Feh.  26. 


Will — Construction — Legacy — Charitable  Bequest — "  Charitable,  Philanthropic 

or  ''—Blank  in  Will.  C.  A. 


June  4,  5. 
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at  my  death.  The  following  far  more  important  bequest  is 
for  the  future,  and  is  retained  under  the  seal  of  secrecy  until 
my  daughter's  death,  when  my  aforesaid  trustees  are  empowered 
to  open  it.  But  until  that  time  it  is  sacredly  to  be  retained  by 
my  daughter  Annie  S.  Macduff,  the  provisions  of  the  same  being 
contingent  on  her  wishes  and  other  private  considerations.  It 
contains  the  bequest  of  a  considerable  sum  of  money  for  a 
purpose  or  purposes  which  cannot  at  present  be  disclosed,  and 
the  destination  of  which  may  be  altered  or  modified  at  her 
discretion,  or,  failing  her,  others  whose  names  will  be  engrossed 
in  this  special  deed."  And  the  testator  gave  the  ultimate  residue 
of  his  property  of  every  kind  absolutely  to  his  said  daughter  to 
be  disposed  of  as  she  deemed  best. 

On  August  27,  1889,  the  testator  signed  a  document  headed 
"  Special  private  and  contingent  bequest  embodied  at  p.  3 
(paragraph  No.  7)  in  my  will  dated  July  24,  1889."  This  docu- 
ment was  in  the  following  terms  :  "As  said  private  and  contin- 
gent bequests  are  not  to  take  effect  in  my  daughter's  lifetime, 
but  only  come  into  operation  at  her  death,  my  two  trustees 
mentioned  in  aforesaid  will  and  settlement  are  there  empowered 
to  open  this  document  and  carry  its  provisions  into  effect,  with 
any  new^  specification  or  alteration  that  may  have  been  resolved 
on  by  my  daughter  and  left  in  her  handwriting  at  the  end  of 
these  presents.  I,  John  Eoss  Macduff,  will  from  my  estate 
the  entire  sum  of  10,000/.,  to  be  appropriated  and  allocated 
for  some  one  or  more  purposes,  charitable,  philanthropic  or 
.  The  precise  purpose  or  purposes  I  would  desire  to  be 
named  by  my  daughter  Annie  S.  Macduff.  But  should  she 
from  any  cause  fail  or  be  unable  to  indicate  these,  I  leave  the 
elder  surviving  sons  of  my  brothers,  in  co-operation  with  any 
others  in  whose  wisdom  and  experience  they  can  thoroughly 
rely,  to  see  my  wishes  carried  into  effect.  I  am  unable  per- 
sonally to  tie  myself  down  to  any  specific  scheme,  as  many 
objects  supremely  claimant  to-day  may  cease  to  be  so  after  a  series 
of  years,  while  others  at  present  undreamt  of  may  be  found 
urgent."  This  document  was  expressed  to  be  "  Signed  by  the 
said  John  Eoss  Macduff,  the  testator,  as  and  for  a  special  clause 
and  provision  made  in  his-  will  and  testament  at  p.  3,  clause  7," 
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and  it  was  duly  attested  as  by  law  required  for  testamentary 
provisions. 

The  testator  died  on  April  30,  1895,  and  this  document  w^as 
admitted  to  probate,  together  with  the  will  and  two  subsequent 
codicils,  which  are  not  material. 

This  was  an  originating  summons  taken  out  by  Miss  Annie 
Seton  Macduff  against  the  two  trustees  and  the  Attorney-General 
in  order  (inter  alia)  to  have  it  determined  by  the  Court  whether 
any  bequest  of  10,000/.  to  take  effect  on  her  death  was  effectually 
made  by  the  will  and  codicils  of  the  testator  for  any  charitable 
or  other  purposes. 

The  summons  was  heard  before  Stirling  J.  on  January  16, 
1896. 


C.  A. 
1896 

In  re 
Macduff. 

Macduff 

V. 

Macduff. 


Haclley,  in  support  of  the  summons.  The  only  question  is 
as  to  the  construction  of  the  special  private  document  which  has 
been  admitted  to  probate  together  with  the  will,  and  I  contend 
that  it  does  not  constitute  any  valid  charitable  gift. 

The  bequest  is  of  10,000Z.  for  some  one  or  more  "  charitable, 
philanthropic  or"  unnamed  purposes.  The  choice  is  not  con- 
junctive, but  disjunctive,  and  the  gift  is  too  vague  and  uncertain 
to  be  carried  out :  Ellis  v.  Selhij.  (1)  And  supposing  the  purpose 
left  in  blank  to  be  disregarded  and  the  gift  to  be  treated  as  one 
for  "  charitable  or  philanthropic  "  purposes  only,  it  is  bad 
because  a  philanthropic  "  purpose  is  not  necessarily  a  charit- 
able purpose.  A  ''philanthropic/'  purpose  is  equivalent  to  a 
''  benevolent  "  purpose,  or  to  a  purpose  or  object  of  benevolence 
and  liberality,"  which  purposes  need  not  be  "charitable,"  and 
where  a  gift  for  a  charitable  purpose  is  coupled  with  one  for  a 
purpose  which  is  not  charitable  the  whole  gift  is  bad  :  James 
V.  Allen  (2) ;  Morice  v.  Bishop  of  Durham  (3) ;  Williams  v. 
Kershaiv.  (4) 

Whitivorth,  for  the  trustees. 

Ingle  Joyce,  for  the  Attorney-General.  This  is  a  good 
charitable  gift.  A  gift  to  several  religious  societies  would  not 
be  invalidated  because  one  of  them  could  not  take  ;  and  where 


(1)  1  My.  &  Cr.  286,  298,  299. 

(2)  3  Mer.  17. 


(3)  10  Ves.  522. 

(4)  5  n.  &  F.  Ill,  n. 
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there  are  several  named  purposes  it  is  not  enough  to  invahdate 
the  gift  that  one  should  be  found  to  be  bad  so  long  as  the  whole 
will  shews  a  charitable  intention  and  object  on  the  part  of  the 
testator:  In  re  White.  (1)  The  language  of  this  will  shews 
forcibly  that  what  the  testator  contemplated  was  the  general 
good. 

The  decisions  on  the  word    benevolent "  are  not  applicable. 

The  words  "  benevolent "  and  philanthropic  "  are  not 
synonymous.  A  gift  to  an  individual  might  be  benevolent. 
"Philanthropic"  implies  generality.  According  to  the  defini- 
tions in  the  Imperial  Dictionary  and  in  Webster's  Dictionary, 
philanthropy  is  benevolence  towards  the  whole  of  mankind. 
There  is  no  decision  as  to  whether  or  not  a  gift  for  philanthropic 
purposes  is  a  good  charitable  gift ;  but  I  submit  that  prima  facie 
it  is,  and  that  the  words  "  charitable  or  philanthropic  "  in  the 
will  were  used  by  the  testator  in  their  popular  sense,  and  that 
they  do  not  necessarily  shew  that  "philanthropic"  means 
something  different  from  charitable  :  Dolan  v.  Macdermot,  (2) 
The  word  "  philanthropic  "  was  used  by  the  testator  to  bring  in 
purposes  which,  though  not  charitable  in  the  popular  sense  of 
the  word,  were  charitable  according  to  the  technical  sense  in 
which  that  word  is  used  in  this  Court,  and  under  this  gift  the 
money  could  be  applied  for  purposes  beneficial  to  the  community 
at  large  :  Commissioners  for  Special  Purposes  of  the  Income  Tax 
V.  Femsel  (3) ;  Nightingale  v.  Goulhourn.  (4)  Then  as  to  the 
blank  space  left  for  the  third  alternative,  that  does  not  make  the 
whole  gift  void.  The  Court  will  simply  treat  it  as  if  there  was 
nothing  there,  and  then,  striking  out  the  last  "  or,"  the  gift  will 
be  "  for  some  one  or  more  purposes,  charitable  or  philanthropic." 
Prima  facie,  all  philanthropic  purposes  are  charitable,  and 
"  charitable  "  being  the  dominant  word  the  general  charitable 
intent  more  clearly  appears :  Illingivorth  v.  Cooke  (5)  ;  Gill  v. 
Bagshaw  (6)  ;  In  re  Sutton.  (7) 

Hadley,  in  reply.    In  In  re  White  (1)  the  word  "  religious  " 


(1)  [1893]  2  Ch.  41.  (4)  6  Hare,  484;  2  Ph.  594. 

(2)  L.  R.  3  Ch.  676.  (5)  9  Hare,  37. 

(3)  [1891]  A.  C.  531,  583.  (6)  L.  R.  2  Eq.  746. 

(7)  28  Ch.  D.  464. 
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governed  the  whole  gift.  According  to  Johnson's  Dictionary 
philanthropy "  is  a  love  of  mankind.  Here  there  is  a 
pov^er  of  selection  which  might  never  be  exercised :  the 
word  ''or"  and  not  the  word  "and"  is  used,  which  makes 
a;  great  difference  in  reference  to  the  blank,  for  the  testator 
might  have  filled  up  the  blank  with  a  purpose  neither  charit- 
able nor  benevolent.  The  general  benefit  of  mankind  with- 
out any  restriction  as  to  area  is  too  wide,  vague,  and  indefinite 
to  be  a  charitable  purpose.  [He  referred  to  Li  re  Wall  (1) ;  In 
re  Nottage  (2)  ;  Goodman  v.  Mayor  of  Saltash  (3),  and  I?^  re 
Christchurch  Inclosure  Act.  (4)] 

Cur.  adv.  vult. 


C.  A. 
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Macduff. 

Macduff 
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Macduff. 


Feb.  26.  Stieling  J.  I  desire  to  say  that  this  case  has  been 
argued  and  will  now  be  decided  by  me  upon  the  footing  that 
the  statement  in  the  will  as  to  the  domicil  of  the  testator  was 
in  accordance  with  the  fact.  My  reason  for  saying  this  is  that 
there  appears  to  be  a  difference  between  the  law  of  Scotland 
and  the  law  of  England  as  to  charitable  gifts,  and  I  propose  to 
deal  with  the  case  as  being  governed  by  English  law.  [His 
Lordship  then  stated  the  facts,  and  continued  : — ] 

I  think  that  the  gift  cannot  be  held  to  be  bad  simply  by 
reason  of  the  existence  of  the  blank.  The  testator  seems  to 
have  wished  further  to  consider  whether  the  sum  he  mentions 
should  be  devoted  to  any  purposes  other  than  charitable  or 
philanthropic  ;  he  never  came  to  any  final  determination  on  the 
subject ;  and  the  will,  in  my  opinion,  ought  to  be  read  as  if  it 
had  run  thus — for  some  one  or  more  purposes  charitable, 
philanthropic,  or  of  such  other  nature  as  I  may  hereafter  name 
by  codicil,"  and  as  if  the  testator  had  then  died  without 
making  a  codicil.  The  effect  of  this  would  be  that  the  sum 
mentioned  would  be  applicable  for  charitable  or  philanthropic 
purposes  only :  see  Illingworth  v.  Cooke  (5) ;  Gill  v.  Bag- 
shaw,  (6) 

The  question  then  arises  whether  a  bequest  for  "  charitable 


(1)  42  Ch.  D.  510. 

(2)  [1895]  2  Ch.  649. 

(3)  7  App.  Cas.  633,  642. 


(4)  38  Ch.  D.  520. 

(5)  9  Hare,  37. 

(6)  L.  K.  2  Eq.  746. 
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or  philanthropic  purposes  "  is  vaHd  according  to  the  law  of 
England.  In  order  that  it  may  he  valid,  the  purposes  as 
defined  by  the  testator's  will  must  be  ''charitable"  in  the 
technical  sense  in  which  that  word  is  used  in  this  Court.  The 
contention  for  the  Attorney-General  was  that  the  word 
"charitable"  in  the  will  was  not  to  be  understood  in  the 
technical  but  in  the  popular  sense;  while  the  word  "philan- 
thropic "  was  used  to  designate  other  purposes  which,  though 
not  charitable  in  the  popular  sense,  are  neA^ertheless  such  in  the 
technical  sense.  On  the  other  hand,  it  was  urged  that  among 
philanthropic  purposes  may  doubtless  be  included  many  which 
are  charitable  in  the  technical  sense,  but  also  many  which 
are  not. 

In  James  v.  Allen  (1)  Sir  W.  Grant  M.K.  had  to  consider  a 
bequest  for  "  benevolent  "  purposes.  He  says  :  "  The  question 
is,  what  authority  would  this  Court  have  to  say  that  the  pro- 
perty must  not  be  applied  to  purposes  however  so  benevolent, 
unless  they  also  come  within  the  technical  denomination  of 
charitable  purposes  ?  If  it  might,  consistently  with  the  will,  be 
applied  to  other  than  strictly  charitable  purposes,  the  trust  is 
too  indefinite  for  the  Court  to  execute."  And  it  was  held  that 
the  gift  was  invalid. 

In  Kendall  v.  Granger  (2)  the  bequest  was  to  be  applied  for, 
amongst  other  objects,  "  encouraging  undertakings  of  general 
utility."  Lord  Langdale  M.K.  there  says  (3)  :  "  Now  a  charitable 
purpose  may  very  well,  I  conceive,  be  a  purpose  of  general  utility; 
but  the  question,  which  seems  to  me  to  arise  in  this  case,  as  in 
the  case  of  a  gift  to  benevolent  purposes,  is,  are  all  purposes  of 
general  utility  necessarily  such  purposes  as  this  Court  deems  to 
be  charitable  ?  I  own,  that  in  my  opinion,  according  to  the 
decisions  which  have  taken  place  in  this  Court,  they  are  not. 
The  words  '  general  utility  '  are  so  large,  that  they  comprehend 
purposes  which  are  not  charitable,  and,  comprising  purposes 
which  are  not  charitable,  the  trustees  have  an  option  to  apply 
them  to  purposes  which  are  not  charitable,  and  consequently  to 
divert  the  trust  fund  from  those  purposes  which  this  Court  is  in 

(1)  3  Mer.  17,  19.  (2)  5  Beav.  300. 

(3)  5  Beav.  303. 
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the  habit  of  considering  charitable."  Then  he  says  :  "  I  do  not 
venture  to  say  that  I  am  well  satisfied  with  all  the  decisions 
that  have  taken  place  on  this  subject.  I  think  that  there  are 
older  cases,  shewing  perhaps  that  the  Court  would,  in  a  case 
where  charitable  purposes  were  mentioned,  have  taken  care  that 
the  application  should  have  been  made  to  those  purposes  ;  but 
I  do  not  feel  myself  at  liberty  to  depart  from  the  decisions 
which  have  been  made  on  that  subject.  Conceiving  myself 
bound  by  authority,  I  must  declare  that  this  is  not  a  trust 
which  can  be  carried  into  effect  as  a  charitable  purpose." 

I  respectfully  agree  with  the  concluding  observations  of  Lord 
Langdale,  and  am  not  at  liberty,  any  more  than  he  was,  to 
depart  from  the  decisions.  The  question  is  whether  philan- 
thropic purposes  can  be  effectively  distinguished  from  bene- 
volent purposes  or  purposes  of  general  utility.  ' '  Philanthropic  ' ' 
is,  no  doubt,  a  word  of  narrower  meaning  than  "benevolent." 
An  act  may  be  benevolent  if  it  indicates  goodwill  to  a  particular 
individual  only;  whereas  an  act  cannot  be  said  to  be  philan- 
thropic unless  it  indicate  goodwill  to  mankind  at  large.  Still 
it  seems  to  me  that  the  word  "philanthropic  "  is  wide  enough 
to  comprise  purposes  which  are  not  charitable  in  the  technical 
sense,  and  consequently  that  the  trust  declared  by  the  testator 
cannot  be  supported. 

AV.  W.  K. 


C.  A. 
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The  Attorney-General  appealed.  The  appeal  came  on  for  o.A. 
hearing  on  June  4,  1896. 

Sir  B.  E.  Webster,  A.-G.,  and  Ligle  Joyce,  for  the  appellant. 
A  bequest  in  the  language  adopted  by  the  testator  in  this  case 
shews  a  deliberate  intention  on  his  part  to  give  the  sum  of 
10,000Z.  in  question  for  a  charitable  purpose.  It  constitutes  a 
good  charitable  bequest  of  that  sum,  and  the  addition  of  the 
word  "philanthropic  "  cannot  be  held  to  invalidate  it. 

No  difficulty  is  created  by  reason  of  the  blank  left  by  the 
testator :  In  re  White.  (1)  The  only  difficulty  arises  from 
the  use  of  the  word  "philanthropic."    Now,  charity  is  the 


(1)  [1893]  2  Ch.  41. 
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dominant  idea  in  the  mind  of  the  testator,  and  as  philanthropic 
purposes  embrace  a  vast  number  of  objects  which  are  charitable 
the  gift  ought  not  to  be  held  to  be  bad  merely  because  it  might 
possibly  embrace  some  philanthropic  objects  which  are  not 
charitable  according  to  the  technical  sense  of  that  word  as  used 
in  our  Courts.  Assuming  the  gift  to  be  disjunctive,  the  popular 
meaning  of  the  word  "philanthropic"  is  ''beneficial  to  the 
community  at  large,"  and  it  thus  comes  within  the  definition 
of  "  charity  "  given  by  Lord  Macnaghten  in  Commissioners  for 
Special  Purposes  of  the  Income  Tax  v.  Pemsel  (1) :  "  How  far  then, 
it  may  be  asked,  does  the  popular  meaning  of  the  word  *  charity  ' 
correspond  with  its  legal  meaning  ?  '  Charity  '  in  its  legal  sense 
comprises  four  principal  divisions :  trusts  for  the  relief  of 
poverty;  trusts  for  the  advancement  of  education;  trusts  for 
the  advancement  of  religion,  and  trusts  for  other  purposes  bene- 
ficial to  the  community,  not  falling  under  any  of  the  preceding 
heads."  A  similar  classification  was  adopted  by  Sir  Samuel 
Bomilly  in  his  argument  in  Morice  v.  Bishop  of  Durham.  (2) 
What  philanthropic  purpose,  it  may  be  asked,  is  not  charitable  ? 
Lord  Macnaghten  goes  on  to  point  out  in  the  case  above  referred 
to  that  the  trusts  he  last  mentioned  are  not  the  less  charit- 
able in  the  eye  of  the  law  because  incidentally  they  benefit  the 
rich  as  well  as  the  poor,  as  every  charity  must  do  so  either 
directly  or  indirectly.  Stirling  J.  has  decided  against  us  on  a 
supposed  analogy  between  "  philanthropic "  purposes  and 
benevolent  purposes,"  or  purposes  of  general  utility,  and  upon 
the  authority  of  Kendall  v.  Granger.  (3)  But  why  should 
philanthropy  be  mixed  up  with  general  utility,  which  takes  one 
into  a  different  field?  The  distinction  between  benevolent  " 
and  "  philanthropic  "  is  clear ;  and  it  is  recognised  by  the  learned 
judge  that  philanthropy  is  benevolence  towards  the  whole  of 
mankind.  The  Imperial  Dictionary  and  "Webster's  Dictionary 
both  give  this  definition  of  philanthropy.  According  to  th^ 
Century  Dictionary,  it  is  synonymous  with  charity.  "  Bene- 
volence," on  the  other  hand,  indicates  goodwill  to  an  individual. 
In  this  case  it  cannot  be  suggested  that  the  testator  had  any 


(1)  [1891]  A.  C.  531,  583. 


(2)  10  Yes.  522,  531. 


(3)  5  Beav.  300. 
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particular  individual  in  view,  for  he  states  his  inability  to  tie 
himself  down  to  any  specific  scheme. 

In  this  will,  at  all  events,  the  word  "  philanthropic  "  must  be 
treated  as  synonymous  "  with  "  charitable,"  for  the  testator 
clearly  intended  to  benefit  such  philanthropic  purposes  as  were 
charitable. 

[They  also  made  use  of  the  arguments  stated  in  the  report  of 
the  case  before  Stirling  J.,  and  referred  to  the  following  addi- 
tional authorities  :  Dolan  v.  Macdermot  (1) ;  Gill  v.  Bagshaiv  (2) ; 
Whicker  v.  Hume  (3) ;  Jones  v.  Williams  (4)  ;  Trustees  of 
British  Museum  v.  White.  (5)] 

Hadley,  for  the  respondent.  Miss  Annie  Seton  Macduff,  used 
the  same  arguments  and  cited  the  same  authorities  as  appear  in 
the  report  of  the  case  in  the  Court  below. 

[LiNDLEY  L.J.  Can  you  suggest  a  purpose  which  would  be 
''philanthropic  "  without  being  "  charitable  "  ?] 

A  bequest  to  a  cricket  club  ;  a  bequest  of  a  picture  to  be 
exhibited  gratis  in  a  room  hired  for  the  purpose  ;  a  trust  estab- 
lished for  the  purpose  of  supplying  music  as  a  source  of  recrea- 
tion ;  the  opening  of  a  theatre  gratis  for  a  non-educational 
purpose ;  a  gift  to  the  nation  of  an  observatory  for  the  purpose 
of  photographing  the  spectra  of  stars,  which  never  can  be 
useful  in  the  sense  of  forwarding  navigation,  but  merely  satisfies 
the  curiosity  of  cultured  people.  All  these  and  many  more 
might  be  mentioned  as  instances  of  liberality,  and,  as  I  contend, 
of  philanthropy,  which  is  not  charity.  The  giving  of  pure,  un- 
alloyed pleasure  to  all  the  world  is  philanthropic,  but  not 
charitable.  Philanthropy  and  benevolence  both  include  charity ; 
but  they  go  further,  and  include  more  than  mere  charitable 
purposes.  Philanthropic  "  is  a  very  wide  word,  and  includes 
many  things  which  are  only  for  the  pleasure  of  the  world,  and 
cannot  be  called  charitable.  In  the  case  of  In  re  Foveaux  (6) 
a  society  for  the  prevention  of  cruelty  to  animals  was  said  to  be 
charitable  because  its  object  was  a  part  of  the  moral  education 
of  mankind.    Building  houses  for  the  occupation  of  persons  not 

(1)  L.  R.  3  Ch.  676.  (4)  Amb.  651. 
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(2)  L.  R.  2  Eq.  746. 

(3)  7  H.  L.  C.  124. 


(5)  2  S.  &  S.  594. 

(6)  [1895]  2  Ch.  501,  507. 


460 


CHANCEKY  DIVISION. 


[1896] 


C.  A. 
1896 

In  re 
Macduff. 

Macduff 
v. 

jMacduff. 


actually  poor  at  a  reasonable  rent  would  be  a  philanthropic 
object,  but  it  could  not  be  called  charitable.  In  In  re  Nottage  (1) 
a  gift  to  promote  yacht-racing,  though  beneficial  to  the  public, 
was  held  not  charitable. 

[Lopes  L.J.  "Would  a  gift  for  the  establishment  of  cricket 
and  recreation  grounds  be  charitable  ?] 

The  trust  cannot  be  supported  unless  the  Court  has  authority 
to  compel  the  trustees  to  apply  the  whole  fund  to  purposes 
which  are  charitable  in  the  legal  sense  of  the  word  :  Morice  v. 
Bishop  of  Durham  (2)  ;  Nash  v.  Morley  (3) ;  and  purposes  of 
general  utility "  though  philanthropic  are  not  charitable : 
Kendall  v.  Granger.  (4)  The  appellant  relies  on  In  re  White  (5), 
but  that  case  in  no  way  countenances  the  notion  that  the  gift 
can  be  supported  if  the  trustee  is  at  liberty  to  apply  any  part  of 
the  fund  to  purposes  not  charitable.  There  is  only  one  case 
very  near  this,  Broivne  v.  Yeall  (6),  where  a  gift  for  the  purchase 
and  disposition  of  books  tending  to  promote  the  happiness  of 
mankind  was  held  not  charitable.  Lord  Eldon,  in  Morice  v. 
Bishop  of  Durham  (7),  intimates  that  on  the  context  of  that 
particular  will  he  should  have  come  to  a  different  conclusion  ;  but 
plainly  he  considered  that  apart  from  an  explanatory  context 
those  words  did  not  indicate  a  charitable  purpose.  There  is  no 
difference  for  the  present  purpose  between  "  philanthropic  " 
and  "benevolent,"  but  "benevolence  "  will  not  do:  Morice  v. 
Bishop  of  Durham  (2);  James  Y.Allen  (8);  Williams  Y.Ker- 
shaw (9) ;  In  re  Jarman's  Estate.  (10)  As  to  the  observations 
of  Lord  Macnaghten  (11),  he  was  only  giving  a  classification  of 
charities  under  different  heads,  one  of  which  was  purposes  of 
public  utility  not  coming  under  any  of  the  former  heads  ;  but 
he  never  meant  to  say  that  every  object  coming  under  that 
head  was  a  charitable  object.  If  public  utility  necessarily  made 
a  gift  charitable,  it  would  have  been  unnecessary  in  the  Statute 
of  Elizabeth  to  set  forth  so  long  a  list  of  charitable  objects. 


(1)  [1895]  2  Ch.  649. 

(2)  10  Ves.  522. 

(3)  5  Beav.  177, 182. 

(4)  Ibid.  300. 

(5)  [1893]  2  Ch.  41. 

(11)  [1891]  A. 
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The  theory  of  the  decisions  is  that  an  object  in  order  to  be 
charitable  must  be  so  hke  one  of  the  objects  there  mentioned  as 
to  come  within  the  spirit  of  the  statute.  Dolan  v.  Macdermot  (1) 
is  rather  in  my  favour  than  otherwise.  The  area  there  was 
restricted,  and  that  fact  is  dwelt  upon  in  the  judgment.  There 
is  no  case  where  a  trust  for  the  benefit  of  all  persons  rich  and 
poor  throughout  the  United  Kingdom  has  been  held  charitable, 
though  it  may  be  so  if  the  gift  is  confined  to  a  limited  area. 
In  the  case  of  In  re  Wall  (2)  Kay  J.  bases  his  judgment  on 
the  trust  for  "  aged  people,"  and  affirms  the  view  that  "  bene- 
volent "  does  not  express  charity.  Under  the  terms  of  this  gift 
Miss  Macduff  might  give  the  whole  fund  to  purposes  not 
"  charitable  "  according  to  the  legal  sense  of  the  word,  and  the 
gift  is  void. 

Sir  B.  E.  Webster,  A.-G.,  in  reply.  Looking  at  the  general 
meaning  of  the  word  "  philanthropic  "  and  at  its  use  in  this 
will,  it  cannot  have  the  extended  signification  contended  for  by 
the  respondents.  As  to  Kendall  v.  Granger  (3),  the  only  point 
of  the  judgment  is  that  "  purposes  of  public  utility  "  would 
include  objects  not  charitable. 

[Lopes  L.J.  You  make  the  words  "or  philanthropic "  useless.] 
That  argument  did  not  prevail  in  Dolan  v.  Macdermot.  (1)  As 
to  James  v.  Allen  (4),  it  is  impossible  to  say  that  "  benevolent  " 
is  not  wider  than  philanthropic."  In  Ellis  v.  Selhy  (5)  the 
words  "  or  other  purposes  "  left  the  application  of  the  fund  at 
large.  As  to  In  re  Nottage  (6),  the  idea  of  a  gift  to  provide 
prizes  for  yacht-races  being  charitable  is  amusing.  The  case  of 
cricket  and  recreation  grounds  was  put  by  the  Court.  I  should 
say  they  might  be  charitable  if  the  trust  was  so  guarded  as  to 
come  within  the  Statute  of  Elizabeth,  but  not  otherwise.  The 
true  principle  is  to  take  the  words  and  context  together  and  see 
whether  on  a  fair  view  the  whole  purpose  is  not  charitable  : 
Corporation  of  Wrexham  v.  Tam-pUn.  (7)  In  Nightingale  v. 
Gonlhourn  (8)  a  gift  to  a  member  of  the  Government  for  the 
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benefit  of  the  public  was  held  good.  The  just  conclusion  is 
that  the  words  "charitable,  philanthropic  or  "  do  not 

include  purposes  not  charitable,  and  the  gift  is  good. 

LiNDLEY  L.J.  We  think  we  shall  gain  nothing  by  taking 
time  to  consider  our  judgment  in  this  case,  as  we  have  thought 
over  it  since  it  was  opened,  and  the  conclusion  at  which  we 
have  arrived  is  that  the  judgment  of  Stirling  J.  is  right. 

The  case  is  a  difficult  one,  the  difficulty  arising  from  the 
language  used  by  a  will,  of  which  I  will  read  the  important  part. 
[His  Lordship  here  stated  the  effect  of  the  will  and  read  the 
material  part  of  the  document  of  August  27,  1889.] 

The  question  wiiich  we  have  to  consider  is,  What  is  the  effect 
of  the  words  "  purposes  charitable,  philanthropic,  or  "  ? 

On  the  one  hand  it  is  said  that  notwithstanding  the  generality 
of  this  language  this  sum  of  10,000Z.  is  appropriated  for  general 
charitable  purposes,  and,  if  so,  of  course  a  scheme  can  be 
directed.  On  the  other  hand,  it  is  said,  and  the  learned  judge 
has  taken  the  view,  that  the  clause  is  too  general,  too  uncertain, 
and  too  vague  to  amount  to  a  valid  charitable  bequest,  and  that 
the  disposition  of  the  10,000Z.  therefore  fails. 

The  first  point  to  be  considered  is,  what  is  the  effect  of  the 
blank  ?  At  first  I  was  disposed  to  think  that  it  made  the  pur- 
pose of  the  testator  too  indefinite  to  be  treated  as  a  charitable 
bequest,  or  as  any  bequest  at  all ;  but  on  reconsideration,  and 
on  looking  into  the  authorities  and  observing  that  there  was  a 
similar  blank  in  hi  re  White  (1),  which  to  my  mind  is  nearer 
to  this  case  than  the  other  two  cases  in  which  there  were 
blanks,  I  have  come  to  the  conclusion  that  the  learned  judge 
was  right  on  that  point,  and  that  the  true  construction  of  this 
clause  is,  to  put  it  shortly,  that  the  10,000?.  is  to  be  appropriated 
and  allocated  for  some  purpose  or  purposes  charitable  or  philan- 
thropic. The  question  then  is.  What  is  the  meaning  of  these 
words?  The  first  point  to  be  observed  is  that  there  is  here 
nothing  definite.  It  is  not  a  gift  to  some  specific  institution  or 
to  some  specific  object  with  additional  words.  We  have  nothing 
but  a  direction  that  the  10,000/.  is  to  be  appropriated  and 

(1)  [1893]  2  Ch.  41. 
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allocated  for  some  purpose  or  purposes  charitable  or  philan- 
thropic, with  the  additional  clause  that  the  testator  says  he  is 
"unable  personally  to  tie  himself  down  to  any  specific  scheme 
as  many  objects  supremely  claimant  to-day  may  cease  to  be  so 
after  a  series  of  years,  while  others  at  present  undreamt  of  may 
be  found  urgent."  That  is  all  we  have  to  guide  us.  Now,  in 
dealing  with  bequests  framed  in  general  language  like  this 
without  any  context  to  help  us,  what  have  we  to  get  at  in 
order  to  hold  such  a  general  indeterminate  bequest  to  be  valid  ? 
We  must  get  at  something  sufficiently  definite  to  guide  the 
Court  as  to  the  kind  of  trust  which  it  has  to  execute,  and  that 
trust  must  be  of  the  kind  called  technically  a  charitable  trust. 
To  shew  that  that  is  the  right  principle,  I  will  refer  to  the 
leading  case  of  Morice  v.  Bishop  of  Durham  (1),  the  judgment 
of  Lord  Eldon  in  which  case  is  one  of  the  most  important  upon 
all  questions  of  charities.  Lord  Eldon  there  incidentally 
remarks  (and  his  remarks  were  unquestionably  true),  that  this 
Court  has  taken  strong  liberties  upon  the  subject  of  charities ; 
but,  notwithstanding  the  strong  liberties  it  has  taken,  there  are 
certain  principles  which  have  always  guided  the  Court.  Lord 
Eldon  says  (2)  :  As  it  is  a  maxim,  that  the  execution  of  a 
trust  shall  be  under  the  control  of  the  Court,  it  must  be  of  such 
a  nature,  that  it  can  be  under  that  control ;  so  that  the  adminis- 
tration of  it  can  be  reviewed  by  the  Court ;  or,  if  the  trustee  dies, 
the  Court  itself  can  execute  the  trust :  a  trust  therefore,  which, 
in  case  of  mal-administration  could  be  reformed ;  and  a  due 
administration  directed ;  and  then,  unless  the  subject  and  the 
objects  can  be  ascertained,  upon  principles,  familiar  in  other 
cases,  it  must  be  decided,  that  the  Court  can  neither  reform  mal- 
administration, nor  direct  a  due  administration."  That  is  the 
principle  of  that  case,  and  has  been  enunciated  or  repeated  from 
time  to  time,  as  will  be  found  on  reference  to  the  cases  of  James 
V.  Alleji  (3)  and  Ellis  v.  Selhy.  (4)  Therefore,  when  we  are 
dealing  with  general  words,  we  must  consider  whether  there 
is  such  an  indication  of  purpose  or  of  trust  that  the  Court 
if  called  upon  to  execute  it  can  see  what  it  has  to  do — 
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can  see  the  limits  of  its  own  powers.  The  words  here  are 
"  purposes  charitable  or  philanthropic."  "  Charitable,"  I  sup- 
pose, is  there  used  in  the  popular  sense.  I  do  not  suppose  that 
this  gentleman,  who  was  a  clergyman,  used  the  word  "charit- 
able "  in  the  very  wide  and  indefinite  sense  in  which  it  is  used 
in  CoLirts  of  Equity.  Probably  not  one  man  in  a  thousand 
understands  what  that  sense  is ;  and  the  sense  itself  is  a  very 
indefinite  one,  as  I  shall  have  occasion  to  shew  presently.  Then 
what  is  the  meaning  of  the  word  "  philanthropic  "  ?  He  means 
by  that  something  distinguished  from  charitable  in  the  ordinary 
sense;  but  I  cannot  put  any  definite  meaning  on  the  word. 
All  I  can  say  is  that  a  philanthropic  purpose  must  be  a  purpose 
which  indicates  goodwill  to  mankind  in  general.  Can  anything 
be  looser  than  that  ?  And  here  arises  the  difficulty  of  which 
the  Attorney-General  has  availed  himself  with  great  skill.  He 
says,  "What  philanthropic  purpose  is  not  charitable?"  My 
answer  is.  You  are  dealing  with  two  words  of  so  vague  a 
meaning  that  it  is  extremely  difficult  to  say,  but  we  can  suggest 
purposes  which  might  be  philanthropic  and  not  charitable — 
purposes  indicating  goodwill  to  rich  men  to  the  exclusion  of 
poor  men.  Such  purposes  would  be  philanthropic  in  the  ordi- 
nary acceptation  of  the  word — that  is  to  say,  in  the  wide,  loose 
sense  of  indicating  goodwill  towards  mankind  or  a  great  portion 
of  them ;  but  I  do  not  think  they  would  be  charitable.  I  am 
quite  aware  that  a  trust  may  be  charitable  though  not  confined 
to  the  poor ;  but  I  doubt  very  much  w^hether  a  trust  would  be 
declared  to  be  charitable  which  excluded  the  poor.  I  do  not 
know  with  anything  like  certainty  what  is  meant  by  philan- 
thropic, and,  not  knowing  what  is  meant  by  philanthropic,  it 
follows  that  the  trustees  of  this  will  could  apply  this  10,000Z.  to 
purposes  which  might  or  might  not  be  charitable  in  the  tech- 
nical sense  of  that  expression.  If  so,  this  general  disposition 
cannot  be  upheld  as  a  charitable  bequest.  On  that,  again,  I 
return  to  the  case  of  Morice  v.  Bishop  of  Durham  (1),  in  which 
Lord  Eldon  says  (2)  :  "  The  question  then  is  entirely,  whether 
this  is  according  to  the  intention  a  gift  to  purposes  of  charity 
in  general,  as  understood  in  this  Court :  such,  that  this  Court 
(1)  10  Yes.  522.  (2)  "10  Ves.  541. 
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would  have  held  the  bishop  bound,  and  would  have  compelled 
him,  to  apply  the  surplus  to  such  charitable  purposes  as  can  be 
answered  only  in  obedience  to  decrees,  where  the  gift  is  to 
charity,  in  general :  or  is  it,  or  may  it  be  according  to  the  intention, 
to  such  purposes,  going  beyond  those,  partially,  or  altogether, 
which  the  Court  understands  by  '  charitable  purposes ; '  and  if 
that  is  the  intention,  is  the  gift  too  indefinite  to  create  an  effec- 
tual trust,  to  be  here  executed  ?  The  argument  has  not  denied, 
nor  is  it  necessary,  in  order  to  support  this  decree,  that  the 
person,  created  the  trustee,  might  give  the  property  to  such 
charitable  uses,  as  this  Court  holds  charitable  uses  within  the 
ordinary  meaning.  It  is  not  contended,  and  it  is  not  necessary, 
to  support  this  decree,  to  contend,  that  the  trustee  might  not 
consistently  with  the  intention,  have  devoted  every  shilling  to 
uses,  in  that  sense  charitable,  and  of  course  a  part  of  the  pro- 
perty. But  the  true  question  is,  whether,  if  upon  the  one  hand 
he  might  have  devoted  the  whole  to  purposes,  in  this  sense 
charitable,  he  might  not  equally  according  to  the  intention  have 
devoted  the  whole  to  purposes  benevolent  and  liberal,  and  yet 
not  within  the  meaning  of  charitable  purposes,  as  this  Court 
construes  those  words  ;  and,  if  according  to  the  intention  it  was 
competent  to  him  to  do  so,  I  do  not  apprehend,  that  under  any 
authority  upon  such  words  the  Court  could  have  charged  him 
with  mal-administration,  if  he  had  applied  the  whole  to  purposes, 
which  according  to  the  meaning  of  the  testator  are  benevolent 
and  liberal :  though  not  acts  of  that  species  of  benevolence  and 
liberality,  which  this  Court  in  the  construction  of  a  will  calls 
charitable  acts."  I  take  it  ithat  that  principle  is  as  sound  now 
as  it  was  when  Lord  Eldon  announced  it — he  did  not  announce 
it  for  the  first  time ;  and  certainly  there  was  nothing  said  or 
dropped  from  this  Court  in  the  case  of  In  re  White  (1)  which 
in  any  way  trenches  upon  that  principle.  In  re  White  (1) 
has  been  referred  to  as  if  it  authorized  the  view  that  this  gift 
might  be  upheld  as  a  charitable  gift  even  if  some  of  these  philan- 
thropic purposes  might  not  be  charitable.  In  re  White  (1) 
authorizes  no  such  view.  It  was  a  curious  and  difficult  case. 
There  was  a  bequest  "  to  the  following  rehgious  societies,"  and 

(1)  [1893]  2  Ch,  41. 
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then  there  was  a  blank.  At  first  sight  one  would  say  it  would 
be  very  difficult  to  uphold  that  as  a  valid  charitable  bequest ;  but 
when  the  authorities  came  to  be  looked  into,  it  was  found  that 
it  had  been  decided,  not  once  but  several  times,  that  a  bequest 
for  religious  purposes  was  a  charitable  bequest  and  that  this 
had  become  a  settled  rule.  Then  came  the  difficulty  that  this 
was  not  even  a  bequest  to  religious  purposes,  but  only  a  bequest 
to  religious  societies,  and  the  argument  was  that  the  purpose 
was  indefinite.  Upon  consideration  the  Court  came  to  the 
conclusion  (whether  rightly  or  wrongly  does  not  matter  now) 
that  the  bequest  to  religious  societies  implied  a  bequest  to 
religious  purposes  ;  and,  having  got  that  far,  they  held  that  this 
was  a  good  valid  bequest  for  charitable  purposes.  That  was 
how  that  case  was  decided ;  but  it  does  not  at  all  warrant  the 
idea  that  it  was  competent  for  the  trustees  of  that  fund  to  apply 
any  part  of  it  to  purposes  which  were  not  charitable.  Then 
reliance  is  placed,  and  very  naturally,  upon  the  judgment  of 
Lord  Macnaghten  in  Co7nmissio7iers  for  Special  Furposes  of  the 
Income  Tax  v.  Pemsel  (1) ;  but,  when  we  look  at  that,  I  do 
not  think  it  helps  the  Attorney-General  at  all.  What  Lord 
Macnaghten  meant  is  tolerably  plain.  He  took  the  classifica- 
tion of  charities  from  the  argument  of  Sir  Samuel  Eomilly  in 
Morice  y.  Bishop  of  Durham  (2),  and  the  passage  in  Sir  Samuel 
Eomilly 's  argument  runs  thus  :  There  are  four  objects, 
within  one  of  which  all  charity,  to  be  administered  in  this 
Court,  must  fall  "• — that  is  to  say,  within  one  of  which  they 
must  come ;  but  he  does  not  say  everything  which  comes 
v^thin  any  one  of  them  must  be  a  charity  ;  that  may  be  so,  or 
may  not  be  so,  but  they  must  all  come  within  one  of  these  four 
heads  :  *'  First,  relief  of  the  indigent ;  in  various  ways  :  money  : 
provisions  :  education  :  medical  assistance,  &c. ;  secondly,  the 
advancement  of  learning ;  thirdly,  the  advancement  of  religion ; 
and,  fourthly,  which  is  the  most  difficult,  the  advancement  of 
objects  of  general  public  utility."  Now  Sir  Samuel  Romilly 
did  not  mean,  and  I  am  certain  Lord  Macnaghten  did  not 
mean,  to  say  that  every  object  of  public  general  utility  must 
necessarily  be  a  charity.  Some  may  be,  and  some  may  not 
(1)  [1891]  A.  C.  531,  583.  (2)  10  Ves.  522,  532. 
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be.  In  Kendall  v.  Granger  (1),  where  the  language  was  for 
encouraging  undertakings  of  general  utility,"  Lord  Langdale 
came  to  the  conclusion  that  that  was  not  a  charity,  and  I 
am  not  aware  that  his  decision  has  ever  been  overruled  or 
questioned.  Now,  what  Lord  Macnaghten  said  (2)  is  obviously 
a  paraphrase  of  the  words  of  Sir  Samuel  Eomilly  which  I  have 
just  read  :  '  Charity  '  in  its  legal  sense  comprises  four  principal 
divisions  :  trusts  for  the  relief  of  poverty ;  trusts  for  the  advance- 
ment of  education ;  trusts  for  the  advancement  of  religion  ;  and 
trusts  for  other  purposes  beneficial  to  the  community,  not  falling 
under  any  of  the  preceding  heads,"  leaving  out  those  some- 
what significant  words  of  Sir  Samuel  Komilly  as  to  the  fourth 
head,  which  is  the  most  difficult,"  which  shewed  perfectly 
plainly  that  Sir  Samuel  Eomilly  saw,  and  I  do  not  doubt  that 
Lord  Macnaghten  saw  also,  that  there  might  be  some  pur- 
poses of  public  general  utility  which  might  be  charitable  and 
some  which  might  not. 

In  deciding  the  case  we  must  fall  back  upon  the  Statute  of 
Elizabeth,  not  upon  the  strict  or  narrow  words  of  it,  but  upon 
what  has  been  called  the  spirit  of  it,  or  the  intention  of  it.  As 
Lord  Eldon  says,  this  Court  has  taken  great  liberties  with 
charities ;  but  the  liberty  is  always  restricted  by  falling  back  or 
professing  to  fall  back  upon  the  Statute  of  Elizabeth. 

Now,  turning  to  this  particular  case,  can  we  fairly  get  out  of 
these  words  any  direction  that  this  10,000Z.  is  to  be  applied  and 
applied  only  to  such  purposes  as  the  law  can  say  are  charitable  ? 
My  answer  is.  No,  the  words  are  too  general  and  too  indefinite. 
I  think  the  learned  judge  was  perfectly  right,  and  this  appeal, 
therefore,  must  be  dismissed. 
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Lopes  L.J.  I  am  of  the  same  opinion.  The  important 
words  in  this  will  are  these  :  "I,  John  Koss  Macduff,  will  from 
my  estate  the  entire  sum  of  10,000Z.,  to  be  appropriated  and 
allocated  for  some  one  or  more  purposes,  charitable,  philanthropic 
or  ."  I  read  those  words  as  if  he  had  said  ''purposes 
charitable  or  philanthropic." 

Great  liberties  have  been  taken  with  the  Statute  of  Elizabeth, 

(1)  5  Beav.  300.  (2)  [1891]  A.  C.  583. 
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as  has  been  justly  said,  and  a  signification  attributed  to  the 
word  "  charity  "  very  much  larger  than  ever  was  intended  by 
that  statute.  There  have  been  numbers  of  decisions  on  the 
question  whether  a  particular  purpose  is  charitable  or  not  which 
it  is  no  doubt  difficult  to  reconcile.  The  difficulty  in  this  case 
arises  from  the  use  of  the  word  "philanthropic  " — a  word  dealt 
with,  as  it  appears,  in  no  previous  decision.  It  has  been  argued 
by  the  learned  Attorney-General  that  the  word  philanthropic  " 
here  is  synonymous  with  "  charitable."  I  cannot  adopt  that 
view.  It  is  disjunctive :  we  must  insert  the  word  "  or  "  between 
charitable  and  philanthropic.  I  cannot  help  thinking  that  the 
testator  intended  to  draw  a  distinction  between  the  word 
"charitable"  and  the  word  "philanthropic."  If  the  will 
stopped  at  the  word  "  charitable  "  there  would  have  been  a 
good  charitable  gift ;  but  it  does  not  so  stop — it  has  the  addition 
of  the  word  "  philanthropic,"  and  that  is  the  word  with  which 
we  have  to  deal. 

The  principle  applicable  to  this  case  is  not  in  dispute  and  can- 
not be  in  dispute.  I  adopt  the  words  of  Sir  William  Grant  M.E. 
in  James  v.  Allen  (1),  where  he  says:  "The  whole  propert}^ 
might,  consistently  with  the  words  of  the  will,  have  been  applied 
to  purposes  strictly  charitable.  But  the  question  is,  what 
authority  would  this  Court  have  to  say  that  the  property  must 
not  be  applied  to  purposes  however  benevolent,  unless  they 
also  come  within  the  technical  denomination  of  charitable  pur- 
poses ?  If  it  might,  consistently  with  the  will,  be  applied  to 
other  than  strictly  charitable  purposes,  the  trust  is  too  indefinite 
for  the  Court  to  execute."  Looking  at  those  words,  I  ask 
myself  whether  or  not  this  property  might  not  consistently 
with  the  will,  having  regard  to  the  word  "  philanthropic,"  be 
applied  to  other  than  strictly  charitable  purposes,  and  I  feel 
compelled  to  answer  that  question  in  the  affirmative.  It  has 
been  said  that  nothing  can  be  suggested — no  purpose  and  no 
object  can  be  suggested  which  would  come  within  the  meaning 
of  the  word  "philanthropic"  which  is  not  also  a  charity.  If 
that  were  so,  I  think  the  argument  of  the  Attorney-General 
could  be  maintained;  but  that  is  not  a  view  that  I  am  able  to 

(1)  3  Mer.  17,  19. 
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adopt.  I  think  I  could  suggest  many  objects  which  would 
come  within  the  word  ''philanthropic,"  and  to  which  the  trustees 
would  be  entitled  to  apply  the  money,  which  are  not  charitable. 
I  will  not  again  allude  to  recreation  grounds  and  grounds 
devoted  to  sport  which  are  not  for  the  poorer  classes,  but  are 
generally  for  rich  and  poor  alike.  I  think  that  would  be  a  case  ; 
but  there  is  an  illustration  which  has  occurred  to  me  which 
seems  not  to  be  inapplicable  to  this  case,  and  it  is  this — a  gift, 
for  instance,  to  landowners  affected  by  agricultural  depression 
and  whose  incomes  are  reduced  to  the  amount  of  300/.  a  year. 
It  appears  to  me  that  that  is  an  object  which  clearly  would  be 
philanthropic,  but  at  the  same  time  would  not  be  charitable. 
I  come,  therefore,  to  the  conclusion  that  the  words  used  in  this 
will  are  too  wide  and  too  indefinite  to  support  the  gift ;  and  I 
am  of  opinion  that  the  judgment  of  Stirling  J.  was  right. 
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EiGBY  L.J.  I  am  of  the  same  opinion.  With  reference  to 
the  blank,  I  have  very  little  to  say ;  but  I  am  inclined  to  think 
that  the  proper  way  of  looking  at  it  is  this — that  where  a  man 
leaves  a  blank  in  a  will  and  does  not  choose  to  fill  it  up  at  the  time 
when  he  executes  it,  it  must  be  taken  that  he  has  deliberately 
determined  not  to  fill  it  up,  and  has  left  the  Courts  to  deal 
with  the  construction  of  the  instrument  as  it  is  found,  and  that 
it  cannot  be  properly  suggested  that  he  intended  to  do  what  we 
all  know  would  be  a  perfectly  useless  thing,  namely,  to  fill  up 
the  blank  at  some  time  after  execution.  I  treat  this  as  a  gift 
to  charitable  or  philanthropic  purposes. 

Now,  the  cases  with  regard  to  charities  are  innumerable; 
but  in  the  case  of  charities,  as  in  all  other  cases,  precedents  are 
only  useful  in  so  far  as  they  enable  us  to  deduce  a  principle. 
No  previous  will  can  be  treated  properly  as  a  precedent  for 
another  which  is  expressed  in  different  language,  and  no  deci- 
sion on  the  precise  w^ords  of  a  former  will  can  as  a  general  rule 
be  of  the  least  service  in  guiding  the  Court  as  to  the  construc- 
tion of  other  words.  Unless  you  can  get  a  principle  from  a 
case  which  is  applicable  generally  to  other  cases,  the  precedent 
is  of  little  use.  What  principles  do  we  find  that  are  applicable 
to  the  present  case  ?    First  of  all,  a  bequest  upon  trust  must  be 
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sufficiently  certain  to  enable  the  Court  to  superintend  and  give 
effect  to  the  trust  according  to  its  terms.  That  is  a  general 
principle  that  applies  to  all  bequests,  whether  charitable  or  not ; 
they  must  be  sufficiently  definite  to  enable  the  Court  to  carry 
the  trusts  into  effect.  Then  how  do  charity  cases  differ  from 
general  cases  ?  As  it  appears  to  me,  in  this  respect  only — that 
when  you  get  the  idea  of  charity  properly  expressed  in  a  will 
you  have  a  standard  to  go  by,  and  one  that  has  been  adopted 
now  for  centuries — that  is  to  say,  a  standard  afforded  by  the 
preamble  to  the  Statute  of  Elizabeth,  which  deals  with  certain 
things  specifically  as  instances  of  existing  charities,  and  from 
which  by  analogy  you  can  deduce  that  certain  other  matters 
are  also  to  be  treated  as  charitable.  But  before  you  can  apply 
that  rule  you  must  find  the  idea  of  charity  sufficiently  expressed 
in  the  will,  and  it  is  not  a  good  charitable  gift  if  there  is  any 
alternative  (I  am  now  talking  of  substantial  matters)  allowed 
to  trustees  as  to  whether  the  purposes  to  which  they  apply  the 
property  which  is  devised  to  them  are  to  be  charitable  or  some- 
thing else.  If  there  is  an  alternative,  the  general  rule  comes  in, 
that  this  is  a  matter  too  indefinite  for  the  Court  to  give  effect 
to  it. 

Now,  what  is  the  present  case  ?  It  is  a  gift  to  charitable  or 
philanthropic  purposes.  I  am  bound  to  say  that  I  do  not  think 
it  is  very  different  from  a  gift  for  philanthropic  purposes. 
There  may  be  an  argument  that,  "  philanthropic  "  being  joined 
with  "charitable,"  the  philanthropic  purposes  must  also  be 
charitable ;  but  then  there  is  also  another  argument  that  as 
philanthropic  purposes  are  distinguished  from  charitable  pur- 
poses by  "  or,"  that  shews  that  philanthropic  purposes  are  some- 
thing different  from  charitable  purposes.  I  think  the  one  argu- 
ment may  be  set  off  against  the  other,  and  that  we  get  very 
little  assistance  from  the  fact  that  there  is  the  word  "  charitable  " 
used  along  with  the  word  "philanthropic."  Now,  suppose  the 
word  "  philanthropic  "  stood  alone.  No  Court  has  defined  that 
word  ;  and  if  we  try  now  to  define  it,  I  confess  myself  unable  to 
do  so — at  any  rate,  in  any  sense  which  would  shew  that  the 
definition  meant  the  same  thing  as  charitable.  I  do  not  wish 
to  attempt  any  very  precise  illustration,  but  I  am  incHned  to 
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think  that  a  very  general  illustration  may  be  of  service,  and  I 
can  suppose  the  case  of  a  person  saying  something  to  this 
effect :  "  The  ordinary  objects  of  charity  are  in  my  mind  suffi- 
ciently provided  for  ;  but  I  regard  the  position  of  the  well-to-do, 
or  moderately  v^ell-to-do,  classes  as  one  also  requiring  consi- 
deration, and  I  leave  my  residue  to  trustees  in  order  that  they 
may  in  their  discretion  do  something  towards  advancing  the 
happiness  and  the  position  in  life  of  those  who  are  not  really 
objects  of  charity,  but  who  may  be  made  happier,  and  in  some 
sense  better  than  they  now  are,  with  such  incomes  as  they 
possess."  I  doubt  whether  any  one  could  say  that  that  was 
not  a  philanthropic  intention — a  very  wide  desire  to  improve 
the  position  of  a  large  class  of  persons.  Philanthropic  I  should 
think  it  was — charitable  I  feel  pretty  certain  it  would  not  be ; 
and  so  we  get  to  the  conclusion  that  the  word  philanthropy  " 
may  include — not  cases  of  a  totally  exceptional  character,  but 
cases  of  a  very  wide  class  indeed,  and  numerous  cases  which 
would  be  within  the  popular  meaning  of  philanthropic,  and 
would  have  nothing  to  do  with  charity.  That  appears  to  me 
sufficient  to  decide  the  case. 

I  will  not  examine  the  authorities  at  length,  but  will  refer  to 
one  or  two  of  them,  as  shewing  that  the  matter  has  come  under 
the  consideration  of  learned  judges,  and  that  the  decisions  have 
been  in  accordance  with  what  I  conceive  to  be  the  principle 
which  I  have  endeavoured  to  express. 

There  is  the  case  of  Kendall  v.  Granger  (1),  which  included 
purposes  of  general  utility ;  and  Lord  Langdale,  a  great  autho- 
rity in  cases  of  this  kind,  thought  that  there  were  or  might  be 
purposes  of  general  utility  which  were  not  charitable  purposes. 
I  see  no  reason  to  doubt  the  soundness  of  that  view.  I  do  not 
know  that  that  case  has  ever  been  doubted.  I  will  take  the 
case  to  which  I  think  Mr.  Hadley  very  properly  referred  us, 
notwithstanding  the  doubts  which  have  been  thrown  upon  the 
construction  of  that  particular  will — I  mean  Browne  v.  Yeall.  (2) 
That  appears  to  be  a  case  in  which  the  question  as  considered 
by  Lord  Thurlow  was  this,  whether  a  gift  for  the  purchasing 
and  proper  disposition  of  books  for  promoting  the  happiness 
(1)  5  Beav.  300.  (2)  7  Ves.  50,  n. 
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of  mankind  was  sufficiently  definite;  and  Lord  Thnrlow,  as 
explained  by  Lord  Eldon,  came  to  the  conclusion  that  a  gift  of 
that  kind  was  not  sufficiently  definite  to  be  capable  of  being 
administered  as  a  charitable  gift.  True  it  is  that  in  that  will 
there  were  words  which  I  should  have  thought  gave  a  limitation 
to  the  words  "  happiness  of  mankind,"  and  that  is  what  I 
understand  to  have  been  the  view  taken  by  Lord  Eldon.  He 
said  (1)  that  he  entertained  doubt,  not  of  the  principle  upon 
which  the  case  was  decided,  but  whether  it  was  well  applied  in 
that  instance,  for  that  it  was  not  a  strained  construction  to  hold 
that  the  happiness  of  mankind  intended  was  that  which  was  to 
be  promoted  by  the  circulation  of  religious  and  virtuous  learning. 
I  am  inclined  to  think  that  the  view  of  Lord  Eldon  is  prefer- 
able to  the  view  of  Lord  Thurlow ;  but  that  is  unimportant. 
It  was  on  the  question  whether  the  words  "  happiness  of  man- 
kind "  were  sufficiently  definite  that  Lord  Thurlow  decided  the 
case;  and  I  do  not  gather  that  Lord  Eldon  or  Sir  William 
Grant  would  have  differed  if  there  had  been  nothing  in  the  will 
to  confine  those  words.  The  promotion  of  the  happiness  of 
mankind  is  undoubtedly  a  philanthropic  purpose ;  and  I  think 
Mr.  Hadley  was  right  in  saying,  so  far,  at  any  rate,  as  the  cases 
have  been  brought  before  us,  that  the  expression  for  pro- 
moting the  happiness  of  mankind  "  is  nearer  in  its  meaning  to 
that  of  the  word  philanthropic  "  than  any  other  expression 
dealt  with  in  the  cases. 

There  is  one  other  case  to  which  I  will  refer — WhicTcer  v. 
Hume  (2) — and  in  doing  so  I  will  refer  also  to  the  unreported  case 
of  President  of  the  United  States  of  America  y.  Drummo7id  (3), 
which  is  mentioned  in  Whicker  v.  Hume.  (4)  I  say  nothing 
about  the  wide  extent  of  the  gift  in  Whicker  v.  Hume  (2),  because 
there  is  no  doubt  now  that  the  extensive  nature  of  the  gift  as 
regards  the  range  of  the  objects  is  no  objection  to  it ;  but  the  gift 
was  for  advancement  of  education  and  learning,  and  the  objec- 
tion was  taken  by  counsel  who  were  impeaching  the  validity  of 
the  gift  that  education  is  no  doubt  a  charitable  purpose  within 
the  Statute  of  Elizabeth,  but  learning  is  not — that  is  to  say, 


(1)  10  Ves.  539. 

(2)  7  H.  L.  C.  124. 


(3)  Eolls,  May  12,  1838. 

(4)  7  H.  L.  C.  155. 
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that  the  promotion  of  abstract  learning  would  not  be  a  charit- 
able purpose.  That  was  dealt  with  by  Lord  Chelmsford  and 
Lord  Cranworth,  and  both  of  them  point  out  that,  reading  the 
word  "  learning  "  as  you  find  it  in  that  will  in  connection  with 
education,  it  must  be  taken  as  equivalent  to  teaching,  and, 
therefore,  as  a  certain  branch  of  education  ;  and  I  rather  gather 
from  their  judgments,  and  from  the  pains  which  they  take  to 
draw  out  and  to  elucidate  the  meaning  of  the  word  "  learning  " 
in  that  will,  that  if  they  could  not  have  put  that  interpretation 
upon  it  they  w^ould  have  doubted,  at  any  rate,  as  to  whether 
the  advancement  of  learning  as  an  abstract  matter  would  be  a 
charity  at  all.  The  Lord  Chancellor,  Lord  Chelmsford,  goes 
with  great  pains  into  the  matter,  and  deals  with  the  word 
"learning"  ;  and  he  says  (1)  that  the  word  in  that  will  was 
used  in  the  sense  of  teaching  and  instruction,  "  and,  in  that 
sense,  it  appears  to  me,"  he  says,  "  that  the  case  which  was 
cited  by  the  respondents,  and  w^hich  is  printed  in  the  respond- 
ent's case,  of  the  President  of  the  United  States  of  America  v. 
Brummond  (2),  may  be  applicable,  where  Lord  Langdale  decided, 
that  a  gift  to  the  United  States  of  America,  to  found,  at  Wash- 
ington, under  the  name  of  the  ^  Smithsonian  Institution,  an 
establishment  for  the  increase  of  knowledge  among  men,'  was 
a  valid  charity."  The  Lords  evidently  doubted  whether  a  gift 
for  the  increase  of  knowledge  would  be  a  good  charitable  gift, 
unless  it  was  understood  to  mean  a  gift  for  teaching  and  educa- 
tion. Yet  the  increase  of  knowledge  would  unquestionably  in 
these  days  be  taken  to  be  a  purpose  of  general  utility,  and  the 
doubt  of  the  noble  Lords  appears  to  me  to  be  strongly  in  favour 
of  the  view  taken  by  Lord  Langdale  that  "  purposes  of  general 
utility"  will  not  make  a  good  charitable  gift. 

I  have  only  now  to  deal  with  the  supposed  difficulty  arising  from 
the  judgment  of  Lord  Macnaghten,  and  I  think  it  is  altogether 
illogical  to  ascribe  to  Lord  Macnaghten  what  is  ascribed.  He 
says  cases  of  charity  may  be  divided  into  four  classes,  and  one 
of  them  is,  trusts  for  purposes  beneficial  to  the  community." 
You  inquire  what  the  divisions  of  charities  are,  and  you  come 
to  the  conclusion  that  there  is  one  miscellaneous  set  of  charities 
(1)  7  H.  L.  C.  155.  (2)  Eolls,  May  12,  1838. 
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which  can  be  classed  under  that  head ;  but  to  deduce  from  that 
the  notion  that  every  purpose  of  general  use  to  the  community 
must  be  a  charity  is  just  about  as  logical  as  to  draw  from  a 
statement  in  the  report  of  an  insurance  society  that  "  persons 
insured  with  us  may  be  divided  into  men,  women,  and  children  " 
the  deduction  that  every  man,  every  woman,  and  every  child  is 
insured  in  that  society. 

I  have  only  one  word  to  say  about  the  case  of  In  re 
White,  (1)  The  Court  was  there  constrained  by  the  authorities 
to  say  that  religious  purposes  were  all  charitable ;  and  although 
it  was  suggested  that  in  the  case  of  Cocks  v.  Manners  (2)  it  had 
been  shewn  that  a  gift  to  a  particular  religious  society  in  the 
terms  in  which  it  was  given  was  not  a  charity,  that  to  my 
mind  makes  no  difficulty,  because,  as  far  as  I  know,  and  for 
the  purposes,  at  any  rate,  of  this  case,  I  think  it  is  true,  when 
you  class  charities  under  the  heads  "  gifts  to  the  poor,  trusts 
for  the  advancement  of  education,  trusts  for  the  advancement 
of  religion,"  that  does  not  mean  that  in  every  conceivable  case 
where  you  can  bring  a  gift  under  those  general  words  such  gift 
is  necessarily  a  charity.  It  means,  as  in  the  case  of  **  for  the 
general  benefit  of  the  community,"  that  these  are  heads  under 
which  valid  charities  may  be  arranged.  No  one  will  suggest, 
for  instance,  to  take  only  one  illustration,  that  the  education  of 
pickpockets  in  a  thieves'  kitchen  to  make  them  fit  for  their 
profession  is  a  charity.  It  must  be  education  of  a  particular 
kind ;  and  when  it  is  a  gift  to  a  religious  society  you  may  in 
the  same  way  say,  "  Yes,  but  the  gift  is  not  necessarily  made  a 
charitable  gift  by  the  circumstance  that  it  is  given  to  a  reHgious 
society,  for  there  may  be,  as  in  Cocks  v.  Manners  (2),  a  religious 
society  which  does  not  attempt  to  promote  religion."  The 
particular  convent  in  that  case  was  a  set  of  religious  people 
who  met  together,  but  who  abstained  even  from  good  works  as 
regards  the  outside  public,  and  they  did  not  attempt  to  prose- 
lytize or  even  to  attend  to  the  sick  and  to  the  poor,  and  it  was 
held  that  the  gift  to  such  a  society  could  not  be  called  a  charity. 
It  was  only  a  gift  to  particular  men  and  women  who  happened 
at  the  particular  moment  to  form  part  of  it.  I  do  not  consider 
(1)  [1893]  2  Ch.  41.  (2)  L.  E.  12  Eq.  574. 
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that  the  case  of  In  re  White  (1)  laid  down  any  new  law, 
and  I  do  not  think  that  Lord  Macnaghten's  classification  of 
charities  lays  down  any  new  law  whatever ;  and  that  being  so, 
I  think  that  the  cases  which  shew  that  you  must  have  words 
sufficiently  defining  the  testator's  meaning,  and  sufficiently 
shewing  that  it  is  a  charitable  meaning  according  to  the 
standard  supplied  by  the  Statute  of  Elizabeth  and  by  the 
analogies  to  that  statute,  still  prevail.  In  my  mind,  the  word 
"philanthropic  "  is  too  wide,  and  the  judgment  of  Stirling  J. 
must  be  affirmed. 


The  costs  of  the  respondents  were  ordered  to  be  paid  out  of 
the  estate  as  in  In  re  Bymer  (2),  it  being  admitted  on  all  hands 
that  the  Attorney-General  could  not  be  ordered  to  pay  them. 

Solicitors  :  Hare  d  Co.  ;  Thomas  Webster. 

(1)  [1893]  2  Ch.  41.  (2)  [1895]  1  Ch.  19,  34. 
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June  3,  9. 

— —  Supply  of  Gas — Arrears  of  Gas  Hate — Receiver — Gasiuorks  Clauses  Act,  IblT 
(10  11  Vict.  c.  15),  s.  10  (1) — Gas  Light  and  Coke  Company's  Act,  1872 
(35  <fc  36  Vict.  c.  xxiii.),  s.  18.  (2) 

A  limited  company  (M.  &  Co.)  was  supplied  with  gas  by  a  gas  company. 
In  February,  1896,  P.  was  appointed  manager  and  receiver  of  the  business 
of  M.  &  Co.  by  debenture-holders,  and  shortly  afterwards  P.  and  S.  were 
appointed  by  the  Court  joint  receivers  and  managers  in  an  action  on  behalf 
of  a  higher  class  of  debenture-holders.  They  entered  and  carried  on  tlie 
business,  and  were  supplied  with  gas  by  the  gas  company.  At  the  time 
when  P.  was  appointed  there  was  due  to  the  gas  company  90?.  for  gas 
supplied  to  M.  &  Co.  The  gas  company  threatened  to  cut  olf  the  supply 
unless  the  901.  arrears  was  paid,  and  the  receiver  brought  an  action  to 
restrain  them.  Kekewich  J.  granted  an  injunction  to  restrain  them  from 
doing  so,  holding  that  the  receivers  were  new  tenants  entitled  in  their  own 
right  to  a  supply  of  gas  without  liability  for  the  arrears  due  from 
M.  &  Co.  :— 

Held,  on  appeal,  that  the  relation  of  the  plaintiffs  to  M.  &  Co.  was  not 
that  of  incoming  and  outgoing  tenant,  but  of  caretaker  and  owner,  and  that 
the  plaintiffs  were  in  no  better  position  against  the  gas  company  than 
M.  &  Co.  were,  and  could  not  claim  a  supply  of  gas  except  on  payment  of 
the  arrears. 

In  1890  IMarriage,  Neave  &  Co.,  Limited,  proposed  to  issue 
85,000Z.  of  first  mortgage  debentures.    By  deed  dated  June  30, 

(1)  The  Gasworks  Clauses  Act,  quire  from  the  next  tenant  of  th^ 
1847  (10  &  11  Vict.  c.  15),  s.  16  :  "  If  premises  payment  of  the  arrears  so  left 
any  person  supplied  with  gas  by  virtue  unpaid,  unless  the  incoming  tenant 
of  this  or  the  special  Act  neglect  to  agreed  with  the  defaulting  consumer 
pay  the  rent  due  for  the  same  to  the  to  pay  the  arrears,  or  unless  the  in- 
undertakers,  the  undertakers  may  stop  coming  tenant  shall  continue  the  trade 
the  gas  from  entering  the  premises  of  or  business  of  the  outgoing  tenant,  and 
such  person,  by  cutting  off  the  service-  shall  have  paid  to  the  owner,  lessee, 
pipe,  or  by  such  means  as  the  under-  or  mortgagee  in  possession,  or  to  the 
takers  shall  think  fit."  outgoing  tenant  of  such  premises,  a 

(2)  Gas  Light  and  Coke  Company's  consideration  for  so  doing  ;  but  the 
Act,  1872  (35  &  36  Vict.  c.  xxiii.),  company  shall,  notwithstanding  any 
s.  18:  "In  case  any  consumer  leave  such  arrears,  in  the  absence  of  collusion 
the  premises  where  gas  was  sup-  between  the  outgoing  and  incoming 
plied  to  him  without  paying  to  the  tenant,  supply  gas  to  the  incoming 
company  the  rate  or  meter  rent  due  tenant  as  required  by  this  Act  on  being 
from  him,  the  company  shall  not  re-  required  by  him  to  do  so." 
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1890,  the  business  premises  were  demised  by  the  company  to 
two  trustees  for  the  residue  of  the  term  for  which  the  company 
held  them,  less  three  days,  upon  the  trusts  declared  by  the  next- 
mentioned  indenture.  By  an  indenture  of  the  same  date,  made 
between  the  company  and  the  trustees,  the  company  conveyed 
to  the  trustees  all  its  property,  except  its  interest  in  the  here- 
ditaments conveyed  to  the  trustees,  and  also  by  way  of  convey- 
ance and  not  of  exception  all  rights  of  the  company,  including 
uncalled  capital,  excepting  only  such  chattels  as  could  not  be 
charged  by  an  unregistered  bill  of  sale.  It  was  declared  that 
the  hereditaments,  property,  and  rights  vested  in  the  trustees 
should  be  held  by  them  upon  trust  to  permit  the  company  to 
hold  and  enjoy  the  premises  and  carry  on  thereon  and  there- 
with its  business,  and  to  deal  with  and  dispose  of  the  property 
in  the  ordinary  course  of  its  business,  until  the  security  created 
by  the  present  indenture  became  enforceable,  and  then,  upon 
the  request  of  half  the  debenture-holders,  to  take  possession, 
and,  with  or  without  taking  possession,  sell  the  property.  It  was 
provided  that  the  security  should  become  enforceable  if  default 
was  made  for  six  weeks  in  payment  of  interest  on  any  of  the 
debentures,  or  if  a  winding-up  order  was  made,  and  in  certain 
other  events.  The  trustees,  if  the  security  became  enforceable, 
were  authorized,  instead  of  entering,  to  appoint  a  receiver  or 
receivers,  every  such  receiver  to  be  deemed  the  agent  of  the 
company.  The  receivers  were  empowered,  with  the  consent  of 
the  trustees  or  the  majority  of  them,  to  exercise  all  the  powers 
thereby  given  to  the  trustees  upon  entering  into  possession. 
Among  these  powers  were  ample  powers  for  carrying  on  the 
business.  Trusts  in  favour  of  the  debenture-holders  were 
declared  of  the  proceeds  of  sale,  and  of  the  profits  arising  from 
the  business,  if  carried  on  by  the  trustees  or  by  a  receiver. 

In  another  deed  of  the  same  date,  made  between  the  same 
parties,  similar  trusts  and  provisions  were  contained  in  favour  of 
the  holders  of  a  set  of  second  mortgage  debentures,  which  the 
company  proposed  to  issue  to  the  amount  of  60,000^.  All  these 
trusts  and  provisions  were  subject  to  those  of  the  above  deed  for 
securing  the  first  debentures. 

On  February  6,  1896,  the  plaintiff  Paterson  was  appointed 
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C.  A.      receiver  under  the  powers  of  the  deed  in  favour  of  the  second 
1896      debenture-holders,  and  on  the  following  day  he  entered  into 
Pateeson  possession  and  carried  on  the  business.    On  February  17,  1896, 
OAS  Light       Order  was  made  by  the  Court  in  an  action  by  the  North  of 
Company^   -^^S^^^^  Trustee  and  Assets  Corporation,  on  behalf  of  themselves 
  and  all  other  the  holders  of  first  debentures,  against  the  com- 
pany, appointing  Paterson  and  Stephens  joint  receivers  and 
managers.    They  entered  and  from  that  time  carried  on  the 
business. 

At  the  time  of  Paterson's  appointment  as  receiver  and  manager 
there  was  due  to  the  gas  company  901.  14s.  5d.  for  gas  supplied 
to  Marriage,  Neave  &  Co.  up  to  Christmas,  1895.  The  gas 
company,  who  had  continued  to  supply  gas  to  the  premises, 
threatened  to  cut  off  the  supply  of  gas  unless  these  arrears  were 
paid.  The  receivers  thereupon  commenced  this  action  against 
the  gas  company  to  restrain  them  from  doing  so.  Kekewich  J. 
held  that  the  receivers  were  new  occupiers  entitled  to  demand  a 
supply  of  gas  without  regard  to  previous  arrears,  and,  the  parties 
consenting  that  the  motion  for  injunction  should  be  treated  as  a 
motion  for  judgment,  he  made  an  order  declaring  that  the  plain- 
.  tiffs  were  not  liable  to  pay  any  arrears  accrued  due  prior  to 
February  7,  1896,  as  a  condition  precedent  to  a  supply  of  gas  to 
the  plaintiffs  in  respect  of  the  premises,  and  that  the  plaintiffs, 
undertaking  to  sign  the  necessary  contract  and  give  if  required 
such  security  as  the  Acts  of  Parliament  direct  for  a  supply  of 
gas  to  the  premises,  were  entitled  to  such  supply,  and  declaring 
that  the  plaintiffs  were  liable  to  pay  for  the  gas  supplied  to  the 
premises  since  February  7,  1896. 
The  gas  company  appealed. 

Warrington,  Q.C.,  and  Da7iclcwerts,  for  the  appeal.  We 
rely  on  the  Gasworks  Clauses  Act,  1847,  s.  16,  which  gives 
power  to  the  gas  company  to  cut  off  the  supply  if  the  rate  is 
not  paid,  and  this  right  had  vested  in  the  company  before  the 
appointment  of  a  receiver.  •  The  Metropolis  Gas  Act,  1860 
(23  &  24  Yict.  c.  125),  ss.  14,  15,  makes  it  compulsory  on  a  gas 
company  to  supply  gas  within  certain  limits ;  and  by  s.  39  an 
incoming  tenant  is  not  liable  to  pay  arrears  of  the  preceding 
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tenant  unless  he  has  agreed  to  pay  them.  By  the  Gas  Light  and 
Coke  Company's  Act,  1870  (33  &  34  Vict.  c.  cxxi.),  s.  15,  a 
supply  is  to  be  furnished  to  a  new  tenant  without  payment  of 
arrears  due  from  the  late  tenant,  unless  the  incoming  tenant  has 
agreed  to  pay  them.  By  the  Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  s.  11,  the  gas  company  is  bound,  on  being  required 
so  to  do  by  the  "  owner  or  occupier  "  of  any  premises  within  a 
certain  distance  from  any  main  of  the  company,  to  give  and 
continue  to  give  a  supply  of  gas  to  such  premises ;  and  by  s.  39, 
if  any  consumer  of  gas  leaves  the  premises  without  paying  the 
gas  rent,  the  company  cannot  require  payment  of  the  arrears 
from  the  next  tenant  unless  such  incoming  tenant  has  under- 
taken with  the  former  tenant  to  pay  or  exonerate  him  from 
payment  of  such  arrears.  The  Gas  Light  and  Coke  Com- 
pany's Act,  1872,  s.  18,  introduces  a  further  exception,  that 
the  new  tenant  is  to  pay  the  arrears  if  he  continues  the 
business  of  the  outgoing  tenant  and  has  paid  a  valuable  con- 
sideration for  it.  These  are  the  enactments  bearing  on  the 
subject.  We  rely  on  s.  16  of  the  Act  of  1847,  and  the  only 
qualification  of  this  on  which  the  tenant  can  rely  is  that  con- 
tained in  the  Gas  Light  and  Coke  Company's  Act,  1872,  s.  18. 
'We  say  that  the  limited  company  were  tenants  all  along ;  the 
receivers  are  not  incoming  tenants.  In  re  Smith  (1)  decided 
this  in  the  case  of  an  official  receiver  acting  under  a  receiving 
order  in  bankruptcy,^  who  is  in  the  same  position  as  a  receiver 
appointed  by  the  Court  in  an  action  :  see  Bankruptcy  Act,  1883, 
s.  70,  sub-s.  2;  and  in  Paterson  v.  Corporation  of  Notting- 
ham (2)  the  same  view  was  held.  The  receivers  are  mere 
custodians. 

[LiNDLEY  L.J.  If  so,  could  they  claim  a  supply  ?] 
Probably  not,  and  such  a  view  would  lead  to  no  hardship. 
If  there  are  assets  enough  to  pay  the  arrears,  no  question 
arises ;  if  there  are  not,  it  would  be  hard  that  the  gas  company 
should  be  obliged  to  supply  persons  representing  an  insolvent 
company. 

Benshaw,  Q.C.,  and  A.  B.  Kirhj,  for  the  plaintiffs.  The 
gas  company  are  claiming  the  position  of  secured  creditors. 
(1)  [1893]  1  Q.  B.  323.  (2)  Journal  of  Gas  Lighting,  July,  1891. 
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There  is  no  question  as  to  the  future  supply ;  the  only  ques- 
tion is  as  to  the  arrears.  The  company  rely  on  s.  16  of  the 
Act  of  1847.  But  that  section  does  not  deal  with  change  of 
tenancy  or  ownership  :  it  only  contemplates  the  case  of  a  gas 
consumer  continuing  in  possession  and  failing  to  pay  his  gas 
rates.  By  s.  39  of  the  MetropoHs  Gas  Act,  1860,  an  incoming 
tenant  is  not  to  be  liable  to  pay  arrears  unless  he  has  agreed 
with  the  former  tenant  to  pay  them.  Sect.  15  of  the  Gas  Light 
and  Coke  Company's  Act,  1870,  is  in  almost  the  same  words ; 
and  s.  39  of  the  Gasworks  Clauses  Act,  1871,  is  to  the  same 
effect.  Then  we  have  s.  18  of  the  Gas  Light  and  Coke  Com- 
pany's Act,  1872.  By  this  clause  the  incoming  tenant  is  not 
liable  to  arrears  except  in  certain  specified  cases,  and  we  do 
not  come  under  any  of  them.  The  owners  here  in  the  legal 
sense  are  the  trustees  of  the  debenture-holders'  deed,  and  the 
company  were  entitled  to  remain  in  possession  till  the  deben- 
tures became  enforceable.  Then  there  was  a  change  of  occupa- 
tion. The  possession  of  the  receivers  and  managers  was  not 
possession  by  them  as  agents  of  Marriage,  Neave  &  Co. ;  they 
were  officers  of  the  Court  standing  in  a  fiduciary  position  : 
Owen  d  Co.  v.  Cronh  (1) ;  Burt,  Boulton  &  Hayioard  v.  Bull  (2)  ; 
Gaskell  v.  Gosling.  (3)  The  position  of  a  receiver  was  considered 
by  Chitty  J.  in  Corporation  of  Bacup  v.  Smith.  (4)  Now,  can 
we  come  under  the  exceptions  in  the  Act  of  1872,  s.  18  ? 
Suppose  a  freeholder  let  to  a  tenant  who  becomes  a  gas  con- 
sumer, and  the  landlord  then  determines  the  lease  under  a 
proviso.  In  what  position  is  he  ?  Not  a  tenant ;  but  surely  he 
would  be  such  for  the  purposes  of  this  Act.  Marriage,  Neave 
&  Co.  were  in  possession;  when  the  debentures  became  en- 
forceable the  receivers  ousted  them  and  became  incoming 
tenants. 

Warrington,  Q.C.,  in  reply.  The  plaintiffs  make  a  point 
that  we  are  attempting  to  make  ourselves  secured  creditors. 
On  the  other  side,  it  must  be  borne  in  mind  that  the  gas 
company  are  not  like  ordinary  tradesmen.  They  are  bound 
to  supply  gas,  and  if  this  be  considered,  there  is  no  hardship 


(1)  [1895]  1  Q.  B.  2G5. 

(2)  Ibid.  276. 


(3)  [1896]  1  Q.  B.  669. 

(4)  44  Ch.  D.  395. 
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in  their  having  a  preference.    The  case  resolves  itself  into  the      C.  A. 

interpretation  of  s.  16  of  the  Act  of  1847  and  s.  18  of  the  Act  1896 

of  1872.    If  the  plaintiffs  are  occupiers  who  could  claim  a  Paterson 

supply,  they  are  met  by  the  fact  that  Marriage,  Neave  &  Co.  Q^gLj^g^ 

have  been  owners  all  alons^,  and  were  in  arrears  before  the  ^^'^^ 

^  ,  Company. 

receivers  were  appointed.     There  may  be  changes  in  actual   

occupation  which  do  not  give  a  right  to  a  fresh  supply. 
Keceivers  represent  the  persons  interested  in  the  property  : 
Chinnery  v.  Evans.  (1) 

Cu7\  adv.  vult. 


June  9.  LiNDLEY  L.J.,  after  stating  the  facts,  proceeded 
as  follows  : — It  is  important  to  observe  that  the  901.  145.  5d. 
became  due  from  the  mill  company  whilst  the  debenture- 
holders'  security  was  a  floating  security.  It  is  also  important 
to  bear  in  mind  that  the  gas  never  was  in  fact  cut  off.  No 
new  or  fresh  supply  was  wanted,  no  pipes  had  to  be  laid  down, 
no  meter  had  to  be  provided.  What  the  plaintiffs  wanted 
was  simply  that  the  defendants  should  allow  gas  to  come 
as  usual,  and  not  prevent  it  from  so  doing.  The  defendants 
were  quite  willing  to  do  this  if  the  plaintiffs  would  pay,  or 
undertake  to  pay,  the  901.  145.  5d.  The  plaintiffs  would  not  do 
this.  But  there  was  no  other  dispute  between  the  parties. 
The  only  sections,  therefore,  which  really  govern  the  question 
which  has  to  be  decided  are  s.  16  of  the  public  Act  of  1847  and 
s.  18  of  the  company's  private  Act  of  1872.  [His  Lordship 
read  these  sections.]  It  is  plain  from  the  foregoing  observa- 
tions and  the  language  of  these  two  sections — (1.)  that  the 
gas  company  is  entitled  to  refuse  to  supply  gas  to  the  mill 
company  unless  and  until  the  901.  145.  6d.  due  from  it  is  paid  ; 
(2.)  that  until  that  sum  is  paid  the  gas  company  is  entitled  to 
refuse  to  supply  gas  to  the  mill  at  the  request  of  any  one  unless 
he  is  in  some  better  position  than  the  mill  company — in  other 
words,  unless  he  is  entitled,  under  s.  18  of  the  special  Act,  to 
have  gas  supplied  to  the  mill  without  complying  with  the 
condition  which  the  gas  company  is  entitled  to  impose  on  the 
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C.  A.  mill  company.  Are,  then,  the  receivers  appointed  by  the  Court 
1896  at  the  instance  of  the  debenture-holders  in  a  better  position  in 
Paterson  this  respect  than  the  mill  company?  I  am  of  opinion  that 
they  are  not.  The  right  of  the  gas  company  to  refuse  to 
supply  gas  to  the  mill  company  unless  they  paid  the  901. 14s.  5d. 
had  accrued  before  any  receiver  was  appointed,  although  the 
notice  that  such  right  would  be  enforced  was  not  given  until 
afterwards.  The  receiver  appointed  by  the  trustees  on 
February  6  was  clearly  in  no  better  position  in  this  respect 
than  the  mill  company.  The  receivers  appointed  by  the  Court 
on  February  17  are  not  technically  appointed  under  the  terms 
of  the  debenture  trust  deed,  and  are  not  in  all  respects  in  the 
same  position  as  receivers  appointed  by  the  trustees  themselves . 
At  the  same  time,  the  receivers  appointed  by  the  Court  are 
appointed  for  the  benefit  of  the  debenture-holders,  and,  having 
regard  to  the  nature  of  their  security  and  to  the  obligation 
imposed  by  statute  on  the  gas  company  to  continue  to  supply 
gas  to  the  mill,  it  would,  in  my  opinion,  be  very  unjust  if  the 
debenture-holders  could  enforce  this  obligation  against  the  gas 
company  without  complying  with  the  condition  of  paying  for 
the  gas  supplied  to  the  mill  company  whilst  the  debenture- 
holders  permitted  the  mill  company  to  carry  on  its  business. 
The  plaintiffs,  being  receivers  and  managers  appointed  by  the 
Court,  were  lawfully  in  possession  of  the  mill,  and  were  entitled 
(with  the  leave  of  the  Court)  to  use  the  name  of  the  mill  com- 
pany for  any  purpose  which  might  be  necessary  to  enable  them 
to  discharge  their  duties.  The  plaintiffs  clearly  could,  by  using 
the  name  of  the  mill  company,  require  gas  to  be  supplied  to  the 
mill  after  their  appointment,  upon  payment  of  the  sum  due  to 
the  gas  company  for  gas  supplied  to  the  mill  previously  to  their 
appointment.  It  was  strenuously  contended  that  the  plaintiffs 
could,  simply  as  occupiers  of  the  naill,  have  required  gas  to  be 
supplied  to  it  without  requiring  such  supply  in  the  name  of  the 
mill  company,  and  this  view  was  adopted  by  Kekewich  J.  But 
the  term  "  occupier"  is  ambiguous.  In  one  sense  a  caretaker 
is  an  occupier,  but  in  another  sense  his  occupation  is  that  of 
some  other  person.  But,  further,  the  sections  relied  upon  as 
entitling  the  plaintiffs  to  require  a  supply  simply  as  occupiers 
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contain  nothing  which  negatives  the  right  of  the  gas  company 
to  withhold  such  supply  until  payment  of  the  sum  due  for  gas 
previously  supplied  to  the  mill  company.  The  two  sets  of 
sections  must  be  read  together.  The  general  right  of  an  owner 
or  occupier  to  require  a  supply  is  limited  by  the  right  of  the 
gas  company  to  refuse  a  supply  in  certain  specified  cases.  We 
are  thus  brought  back  to  s.  18  of  the  private  Act  of  1872.  This 
section,  although  badly  worded,  has,  in  my  opinion,  no  appli- 
cation to  such  a  case  as  that  before  us.  It  does  not  apply  to 
persons  simply  put  in  possession  of  the  premises  of  a  defaulting 
consumer  to  manage  his  business  for  the  benefit  of  his  creditors 
and  of  himself.  The  statute  contemplates  and  provides  for  a 
change  of  possession  of  a  very  different  nature  ;  and  its  language 
is  quite  inappropriate  to  cover  such  a  case  as  this.  The  plain- 
tiffs' rights  as  receivers  and  managers  were  merely  those  of 
custodians  of  the  mill  company's  property.  The  relation  of  the 
mill  company  to  the  plaintiffs  was  not  the  relation  of  outgoing 
and  incoming  tenant,  nor  of  vendor  and  purchaser,  but  that  of 
owner  and  caretaker ;  and  the  relation  of  the  plaintiffs  to  the 
gas  company  was  the  same.  The  position  of  the  plaintiffs 
towards  the  gas  company  is  precisely  similar  to  that  of  the 
official  receiver  in  SmitJis  Case.  (1)  It  is  true  that  Smith's 
Case  (1)  turned  on  the  public  Gas  Acts  only,  but  s.  18  of  the 
private  Act,  1872,  is  not  more  favourable  to  the  plaintiffs  than 
s.  39  of  the  public  Act  of  1871,  which  was  the  governing  enact- 
ment, in  Smith's  Case.  (1)  In  Smith's  Case  (1)  the  official 
receiver  took  possession  of  the  debtor's  business  premises  ;  but 
the  learned  judge  held  that  he  was  not  entitled  to  a  future 
supply  without  paying  the  amount  due  from  the  debtor  for  gas 
supplied  before  the  receiver  was  appointed.  This  decision 
appears  to  me  to  have  been  correct,  for  the  official  receiver 
was  only  an  occupier  "  in  the  sense  of  a  caretaker.  This 
view  of  the  case  renders  it  unnecessary  to  consider  some  sub- 
ordinate points  which  would  only  arise  if  the  plaintiffs  were 
right  in  their  main  contention.  The  appeal  must  be  allowed, 
and  judgment  must  be  entered  for  the  defendants  with  costs 
here  and  below. 

(1)  [1893]  1  Q.  B.  323. 
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C.  A.  Lopes  L.J.    I  will  not  restate  the  facts  which  have  been  so 

1896  fully  stated  by  my  learned  brother  Lindley  L.J.  ;  indeed,  I  feel 

Pateeson  I  can  add  nothing  to  the  judgment  he  has  just  delivered. 

Gas  Light  "^^^  decision  of  this  question  appears  to  me  to  depend  upon 

AND  Coke  g.  16  of  the  pubhc  Act  of  1847  (10  &  11  Vict.  c.  15)  and  s.  18  of 
Company. 

  the  company's  private  Act  of  1872  (35  &  36  Vict.  c.  xxiii.). 

Having  regard  to  the  section  of  the  first-named  Act,  there  can 
be  no  doubt  that  the  defendant  company  are  entitled  to  refuse 
to  supply  gas  to  any  consumer  until  any  arrears  are  paid  under 
s.  16  of  the  Act  of  1847 ;  the  defendant  company,  therefore, 
were  justified  in  refusing  to  supply  gas  to  the  mill  company 
after  Christmas,  1895,  until  the  arrears  up  to  Christmas  were 
paid.  Unless,  therefore,  the  plaintiffs  can  bring  their  case 
within  the  provisions  of  s.  18  of  the  special  Act,  their  case  fails. 
It  is  said  that  the  plaintiffs  were  new  occupiers,  and  therefore 
bring  themselves  within  s.  18  of  the  private  Act.  I  think  not. 
In  my  judgment  there  has  been  no  change  of  possession.  The 
plaintiffs  are  mere  custodians,  placed  there  by  the  order  of  the 
Court ;  they  are  mere  caretakers,  and  Smith'' s  Case  (1)  is  in 
point,  and  in  principle  is  undistinguishable  from  this  case. 
I  am  of  opinion,  therefore,  that  the  appeal  should  be  allowed. 

EiGBY  L.J.  I  am  of  the  same  opinion.  In  my  judgment 
the  whole  question  has  to  be  determined  upon  two  sections  that 
have  been  referred  to — s.  16  of  the  public  Act  of  1847,  and  s.  18 
of  the  company's  private  Act  of  1872 ;  and  that  being  the  case, 
I  do  not  feel  myself  bound  to  express  any  opinion  as  to  what 
would  be  the  position  of  a  receiver  appointed  by  the  company 
if  he  were  not  within  these  two  sections,  or  rather,  I  ought  to 
say,  within  s.  16,  and  not  in  any  way  saved  from  the  operation 
of  s.  16  by  s.  18  of  the  Act  of  1872. 

I  should  have  considerable  difficulty  in  holding  that  a  receiver 
appointed  by  the  Court  had  not,  independently  of  those  sections,  a 
right  as  occupier  to  demand  a  supply  of  gas ;  and,  so  far  as  my 
opinion  goes,  if  the  case  should  ever  arise  independently  of  these 
sections  of  the  Act  of  1847  and  the  Act  of  1872,  I  wish  it  to  be 
understood  that  I  express  no  opinion  whatever  upon  it. 

(1)  [1893]  1  Q.  B.  323. 
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Now,  coming  to  those  sections,  it  is  plain  that  there  has  been 
no  change  of  ownership  in  this  case  as  distinguished  from  a 
change  of  possession  or  occupation.  Therefore  I  come  to  the 
conchision  that  the  case  is  within  the  letter  and  within  the 
meaning  of  s.  16  of  the  public  Act  which  is  incorporated  with 
the  company's  private  Acts. 

Marriage,  Neave  &  Co.  were  suppHed  with  gas.  They 
neglected  to  pay  the  rent  due,  and  s.  16  of  the  Act  of  1847 
provides  that  under  such  circumstances  the  undertakers  may 
•stop  the  gas  from  entering  the  premises  of  such  person,  and 
there  is  no  provision  that  that  person  shall  remain  in  possession. 
These  are  the  premises  of  Marriage,  Neave  &  Co.,  and  so  in 
terms  the  Act  applies.  Looking  to  s.  18  of  the  Act  of  1872,  I 
think  there  may  be  derived  what  will  aid  us  in  coming  to  the 
conclusion  at  which  we  arrive.  It  is  a  very  curious  section. 
On  the  face  of  it  it  does  not  appear  to  be  intended  to  exhaust 
the  cases  where  the  consumer  leaves  the  premises  in  which  the 
gas  was  supplied  to  him  without  paying  to  the  company  the 
rate  or  meter  rent  due  from  him.  I  will  assume  now,  for 
the  purposes  of  this  case,  that  the  limited  company  had,  within 
the  meaning  of  that  section,  left  the  premises,  which  is  not 
absolutely  clear.  The  clause  then  says :  "  the  company  shall 
not  require  from  the  next  tenant  of  the  premises  payment  of 
the  arrears  so  left  unpaid,"  except  in  certain  specified  cases.  I 
gather  from  that  that  the  gas  company  are  to  have  a  right  to 
require  payment  from  the  incoming  tenant  in  the  excepted  cases 
that  are  provided  for  by  the  words  of  that  section,  and  as  corre- 
lative to  that  right  they  are  to  have  the  duty  of  supplying  the 
incoming  tenant  as  required  by  this  Act  on  being  required  by 
him  to  do  so.  That  is  not  the  position  of  things  here,  because 
it  would  appear  that  the  receivers  do  not  fall  within  any  of  the 
excepted  cases.  The  first  is,  "unless  the  incoming  tenant 
.agreed  with  the  defaulting  consumer  to  pay  the  arrears."  An 
agreement  of  that  sort  would  be  one  that  would  not  give, 
independently  of  statute,  a  right  to  the  gas  company  to  require 
from  the  incoming  tenant  the  payment,  although  he  had  agreed 
with  the  outgoing  tenant  to  pay  it.  But  I  read  the  section 
as  giving  the  gas  company  that  right.   If  there  has  been  an 
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agreement  with  the  incoming  tenant  to  pay  the  outgoing 
tenant's  arrears,  the  statute  (as  I  read  it)  gives  the  gas  company 
a  right  directly  against  the  incoming  tenant,  without  having  re- 
course to  the  outgoing  tenant  at  all.  There  was  a  like  provision 
in  s.  15  of  the  Act  of  1870 ;  but  the  next  exception  is  a  new  one 
— ^'  or  unless  the  incoming  tenant  shall  continue  the  trade  or 
business  of  the  outgoing  tenant."  Now  if  it  had  stopped  there, 
it  is  plain  that  the  receivers  appointed  by  the  Court  are  con- 
tinuing the  business  of  the  outgoing  tenant,  and  I  think  that 
the  intention  of  the  Legislature,  so  far  as  it  provided  for  the 
case  at  all,  was  this — that  the  supply  of  gas  for  the  trade  or 
business  was  to  be  treated  under  the  circumstances  provided  for 
as  being  a  supply  furnished,  not  for  the  personal  benefit  only  of 
the  outgoing  tenant,  but  for  the  purposes  of  the  business  which 
was  taken  up  and  carried  on  by  the  incoming  tenant.  But, 
again,  there  are  cases  in  which  it  would  be  altogether  unjust  to 
charge  an  incoming  tenant  for  taking  up  the  trade  or  business, 
and  therefore  there  is  added  the  additional  requirement  that 
that  incoming  tenant  shall  have  paid  for  it,  not  necessarily  to 
the  outgoing  tenant,  but  either  to  the  outgoing  tenant  or  the 
owner,  lessee,  or  mortgagee  in  possession — that,  in  fact,  he 
shall  have  acquired  the  benefit  of  the  trade  or  business  for 
valuable  consideration ;  and  in  that  case  I  conceive  that  s.  18 
makes  him,  on  very  reasonable  grounds,  liable  to  the  company 
to  pay  for  the  arrears  of  gas  supplied  to  the  business,  as  well  as 
for  the  continuing  supply,  at  the  same  time  entitling  him  under 
ordinary  terms  to  such  a  continuing  supply.  It  is  clear  that 
these  receivers  and  managers,  whether  they  are  occupiers  or 
not,  are  not  persons  who  have  paid  anybody  a  valuable  con- 
sideration for  continuing  to  carry  on  that  trade  or  business, 
though  they  are  in  fact  carrying  it  on. 

Now,  the  case  being  in  that  position,  how  are  we  to  deal  with 
it  ?  We  cannot  say  that  it  is  by  implication  included  under  the 
principle  of  the  18th  section,  because  that  clause  is  too  carefully 
guarded  to  allow  of  such  an  implication.  My  conclusion  is, 
that  there  was  an  intermediate  state  of  things  in  which  they 
were  left — that  is,  that  the  gas  company  were  left  to  the  remedy 
given  by  s.  16  of  the  Act  of  1847,  to  stop  the  supply,  without 
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acquiring  a  right  to  sue  the  incoming  tenant.  I  do  not  see 
anything  to  take  away  their  remedy  under  s.  16  of  the  Act  of 
1847,  and  I  think  that  no  right  which  the  receiver  appointed 
by  the  Court  might  have  (as  to  which  I  propose  to  say  nothing 
at  all)  under  clause  11  of  the  Act  of  1871,  or  any  other  clause 
that  exists  as  to  occupiers,  is  intended  to  interfere  with  that 
right. 

I  think,  therefore,  the  gas  company  were  right  in  their  con- 
tention, limited  as  it  is  to  saying,  "  We  will  cut  off  the  supply 
unless  you  pay  these  arrears."  They  have  never  refused  to 
continue  the  supply  on  the  terms  that  would  be  open  to  any 
occupier.  They  have  not  challenged,  in  fact,  the  position  of 
the  receivers  appointed  by  the  Court  as  occupiers.  They  only 
say  that  they  are  entitled  to  their  remedy  under  s.  16  of  the 
Act  of  1847,  and  that  there  is  nothing  in  the  later  Acts  to  take 
it  away.    In  that  contention,  in  my  opinion,  they  are  right. 
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Solicitors  for  appellants  :  Bedford,  Monier-Williams  <& 
Bohinsoji. 

Solicitors  for  respondents  ;  Grundy ,  KersJiaiv  dc  Co» 

H.  C.  J. 


In  re  LE  BKASSEUE  and  OAKLEY.  C.A. 

Solicitor  and  Client — Costs — Taxation — Common  Girder — Moneys  received  hy  ^^^^ 

Solicitor  for  Client — CounseVs  Fees.  j-^^^g  yj  26 

The  provision  in  the  common  order  to  tax  a  solicitors'  bill,  that  the 
solicitor  "  do  give  credit  for  all  sums  of  money  by  him  received  of  or  on 
account  of  "  the  client,  includes  and  is  confined  to  all  moneys  which  the 
solicitor,  in  his  character  of  solicitor  or  agent  of  the  client,  has  received,  or 
is  legally  or  equitably  liable  to  pay  over  to  the  client,  and  against  which 
(if  sued  for  by  the  client)  the  solicitor  could  set  off  his  costs  when  taxed. 

Consequently  the  solicitor  is  not  bound  to  give  credit  for  moneys  received 
by  him  and  applicable  to  the  payment  of  fees  due  by  him  to  the  client  as 
counsel  in  matters  not  connected  with  the  bill  of  costs. 

Observations  on  the  honorary  character  of  counsel's  fees. 


Motion  to  discharge  an  order  made  by  the  Taxing  Master 
on  April  21,  1896. 
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C.  A.         Messrs.  Le  Brasseur  &  Oakley  had  acted  as  solicitors  for 
1896       Mr.  F.  A.  Hull  Terrell,  who  was  a  member  of  the  Bar,  in  some 
In         conveyancing  matters.    On  January  14,  1896,  he  obtained  the 
^  "^AND^^^^  common  order  for  delivery  and  taxation  of  their  bill  of  costs. 
Oakley.    This  order  contained  the  following  clause  :  ''It  is  ordered  that 
the  said  solicitors  do  give  credit  for  all  sums  of  money  by  them 
received  of  or  on  account  of  the  petitioner." 

Mr.  Terrell  had  been  employed  by  the  solicitors  as  counsel  in 
the  proceedings  before  a  Parliamentary  Committee  in  relation 
to  bills  promoted  by  two  railway  companies.  He  alleged  that 
his  fees  in  relation  to  those  matters  had  not  been  paid,  and,  in 
the  course  of  the  proceedings  under  the  order  to  tax,  he  made 
an  affidavit  in  which  he  said  he  was  informed  and  believed  that 
the  solicitors  had  received  from  their  clients  moneys  more  than 
sufficient  to  cover  the  amount  of  his  fees,  and  that  they  ought 
to  have  applied  those  moneys  in  paying  his  fees.  In  the  pro- 
ceedings before  the  taxing  master,  Mr.  Terrell  contended  that 
the  solicitors  ought  to  give  credit  for  the  moneys  which  he 
alleged  that  they  had  thus  received.  The  solicitors  denied  that 
they  had  received  any  such  moneys,  and  said  that  there  were 
not  any  fees  owing  by  them  to  Mr.  Terrell.  The  taxing  master 
expressed  an  opinion  that  the  solicitors  should  file  an  affidavit 
relating  to  Mr.  Terrell's  claim,  and  should  produce  to  him  or 
his  solicitor  all  correspondence  and  accounts  relating  to  the 
said  bills  or  the  promotion  thereof. 

On  April  24  the  solicitors  gave  the  following  notice  of  motion 
before  Kekewich  J. :  "  That  the  order  dated  April  21,  1896,  by 
the  taxing  master,  whereby  he  directed  that  the  said  solicitors 
should  file  an  affidavit  relating  to  the  claim  of  Frank  Arnold 
Hull  Terrell  (the  petitioner  named  in  the  order  of  January  14, 
1896),  to  have  credit  in  the  said  taxation  for  fees  alleged  to  be 
due  to  him  in  respect  of  the  Great  Northern  and  City  Eailway 
Bill  and  the  London,  Walthamstow  and  Epping  Forest  Eailway 
Bill,  and  should  produce  to  the  said  Frank  A.  H.  Terrell  or  his 
solicitor  all  correspondence  and  accounts  relating  to  the  expenses 
of  the  said  bills,  or  the  promotion  thereof,  may  be  discharged, 
and  that  the  taxing  master  be  directed  to  proceed  with  the  said 
taxation  without  regard  to  such  claim." 
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Warrington,  Q.C.,  and  G.  Cave,  for  the  solicitors. 
P.  0.  Lawrence,  Q.C.,  and  Cahabe,  for  the  cHent. 


1896 

In  re 


C.  A. 


Kekewich  J.  was  of  opinion  that  the  motion  was  irregular,  BEAssEim 


but  he  thought  it  better  to  express  his  opinion  on  the  point  Oaklet. 
of  substance  at  issue  between  the  parties.  He  accordingly 
declined  to  make  any  order  on  the  motion  ;  but  the  order  as 
drawn  up  expressed  the  opinion  of  the  Court  "  that  in  the  said 
taxation  the  taxing  master  ought  not  to  include  any  item 
alleged  to  have  been  received  by  the  said  solicitors  on  behalf  of 
the  said  F.  A.  Hull  Terrell  as  counsel's  fees." 
Mr.  Terrell  appealed. 

Cahabe,  for  the  appellant.  The  solicitors  ought  to  give 
credit  in  their  cash  account  for  the  sums  which  they  have 
received  for  the  purpose  of  paying  counsel's  fees. 

[Lopes  L.J.  Could  the  client  have  sued  the  solicitor  for 
money  had  and  received  to  his  use  ?] 

[Warrington y  Q.C.,  for  the  solicitors.  I  contend  that  he 
could  not.] 

The  question  has  been  raised  in  an  irregular  way.  The 
proper  course  would  have  been  to  carry  in  objections  to  the 
taxing  master's  certificate  when  made. 

Warrington,  Q.C.,  and  G.  Cave,,  for  the  solicitors.  The 
learned  judge  has  expressed  his  opinion  on  the  matter  of 
substance,  and  this  Court  will  decide  that  point.  The  clause  in 
question  in  the  common  order  must  be  limited  by  reference  to 
the  subject-matter — that  is,  to  moneys  which  the  solicitor  has 
received  as  solicitor  or  agent  for  the  client.  The  account 
cannot  be  extended  to  moneys  which  the  solicitor  has  received 
outside  that  relation.  The  earliest  authority  on  the  subject 
restricted  the  account  to  matters  connected  with  the  bill  which 
was  ordered  to  be  taxed,  but  this  limit  has  been  extended  since  : 
Jones  V.  James  (1)  ;  In  re  Smith  (2)  ;  Bussel  v.  Buchanan  (3) ; 
Cooper  V.  Ewart.  (4) 

Cababe,  in  reply.    The  clause  ought  to  be  construed  as 


(1)  1  Beav.  307. 

(2)  4  Beav.  309. 


(3)  9  Sim.  167, 

(4)  2  Ph.  362. 
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O.A.      including  all  moneys  which  the  solicitor  has  received  in  his 
1896      professional  capacity  on  behalf  of  the  particular  client,  though 
^Jj^g      not  necessarily  as  solicitor  for  the  client  in  the  particular  matter. 
Le  Bkasseur  r^-j^Q  Qourt  has  iurisdiction  over  the  solicitor  in  his  character  of 

AND  ^  ^ 

Oakley,  solicitor.  This  is  in  accordance  with  what  Lord  Cottenham 
said  in  Cooper  v.  Ewart.  (1)  The  moneys  which  the  solicitors 
received  for  fees  from  the  client  could  have  been  applied  by  them 
to  the  payment  of  their  bill  of  costs.  They  had  a  lien  upon 
the  moneys.  This  is  the  real  test.  Counsel  can  prove  for  his 
fees  in  the  bankruptcy  of  a  solicitor :  In  re  Hall.  (2) 


Cur.  adv.  vuU. 


June  26.  Lindley  L.J.  This  appeal  against  an  order  made 
by  Kekewich  J.  in  the  course  of  a  taxation  of  costs  gives  rise  to 
three  questions  of  some  importance.  [His  Lordship  stated  the 
facts,  and  continued  : — ] 

The  first  question  is  as  to  the  procedure.  The  second  is  as 
to  the  meaning  of  the  clause  in  the  common  order  to  tax  which 
directs  the  solicitor  to  give  credit  for  all  sums  of  money  by 
him  received  of  or  on  account  of  the  client,  under  which  the 
master  has  to  take  an  account  of  the  solicitor's  receipts.  The 
third  point  is  w^th  reference  to  the  question  of  barrister's  fees. 
They  are  entirely  distinct  points,  and  must  be  dealt  with 
separately. 

Now,  first,  as  to  the  procedure.  The  learned  judge  himself 
said  that  the  procedure  had  been  all  wrong,  and  that  with 
regard  to  the  supposed  order  of  the  taxing  master,  which  in  the 
notice  of  motion  is  treated  as  an  order  of  April  21,  1896,  by 
which  the  master  directed  the  solicitors  to  file  an  affidavit  and 
to  produce  documents,  there  never  was  any  such  order,  and  the 
whole  thing  is  a  myth.  As  I  understand  the  facts,  there  was 
only  an  expression  by  the  taxing  master  of  his  intention  to 
require  these  things  to  be  done.  The  application,  therefore,  to 
the  judge  for  an  expression  of  his  opinion  was  utterly  irregular. 
Kekewich  J.  felt  that  and  said  so.  But  he  said  that,  inasmuch 
as  the  case  had  been  discussed  before  him  and  the  matter  was 


(1)  2  Ph.  362. 


(2)  2  Jur.  (N.S.)  1076. 
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one  of  some  importance,  he  would,  notwithstanding  the  irregu-  C.  A. 
larity  of  the  procedure,  express  his  opinion  on  the  point,  and  1896 
he  did  so.  I  cannot  help  thinking  it  would  have  been  very  in  re 
much  better  if  the  learned  judge  had  declined  to  hear  the  -^l^^^^^' 
motion  at  all.  It  is  entirely  contrary  to  the  present  practice.  Oakley. 
I  do  not  say  such  a  thing  was  never  done  in  old  times — perhaps  Lmdiey  l.j. 
it  was.  But  ever  since  the  present  rules  have  been  in  existence 
— I  refer  to  Order  lxv.,  r.  27,  sub-rr.  39-42 — the  mode  of  pro- 
cedure on  questions  of  this  kind  is  this  :  the  taxing  master  has 
to  make  his  certificate ;  the  party  who  is  dissatisfied  has  to 
carry  in  objections  to  the  certificate  ;  the  taxing  master  has  to 
answer  the  objections,  and  then  the  dissatisfied  party  appeals. 
In  this  way  the  Court  before  whom  the  case  comes  knows  exactly 
what  the  facts  are ;  whereas,  by  this  short  cut,  although  it  has 
some  advantages  which  Kekewich  J.  thought  justified  him  in 
making  his  order,  the  Court  is  in  truth  acting  on  a  hypothetical 
state  of  things  without  knowing  the  real  facts  at  all.  That  this 
course  is  irregular  is  obvious  from  reading  the  rules.  I  do  not 
propose  to  go  into  them — they  are  perfectly  clear ;  and  I  can 
only  venture  to  express  my  regret  that  the  learned  judge  did  not 
decline  to  hear  the  motion,  and  dismiss  it  altogether.  However, 
inasmuch  as  the  learned  judge  did  go  into  the  merits  of  the 
case,  and  we  also  have  heard  the  merits  fully  discussed,  I  am 
not  prepared  to  say  that  it  is  our  bounden  duty  to  be  such 
martinets  as  to  dismiss  the  appeal  without  saying  anything 
about  the  controversy  which  is  really  at  the  bottom  of  it.  I 
shall  therefore  state  my  opinion  on  the  merits  of  the  case.  At 
the  same  time,  I  protest  against  any  procedure  of  this  kind, 
and  venture  to  express  a  hope  that  it  will  not  be  made  a  pre- 
cedent. If  it  is,  the  Court  of  Appeal  will  not  be  so  indulgent  as 
it  is  now. 

The  next  question  is  as  to  the  meaning  of  the  clause  which 
orders  the  solicitor  "  to  give  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  the  petitioner."  A  discussion  has 
been  raised  as  to  the  meaning  of  that  clause,  and  we  have  been 
asked  to  endeavour  to  expand  it  and  to  give  some  direction  which 
may  be  useful  for  the  guidance  of  taxing  masters  and  solicitors 
interested  in  taxing  bills. 
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C.  A.  Since  the  argument  took  place  we  have  taken  the  trouble  to 
1896  make  some  inquiries,  and  we  have  seen  one  or  two  of  the  taxing 
In  re  masters,  and  the  result  is  that  the  taxing  masters  seem  to  differ 
^AND^^^^  somewhat  in  opinion  as  to  the  exact  scope  of  that  clause  of  the 
Oakley,  common  order  to  tax.  In  Morgan  and  Wurtzburg  on  Costs  (a 
Lindiey  L.J.  book  wcll  kuown  to  US  all  as  being  very  accurate)  there  is  this 
passage,  at  p.  441 :  Under  the  common  order  for  taxation  the 
master  is  bound  to  take  a  general  account  of  receipts  and  pay- 
ments by  the  solicitor  as  agent  to  the  client."  That  is  in  exact 
accordance  with  the  words  of  the  order.  Nothing  can  be  wider. 
The  learned  authors  refer  to  Bussel  v.  Buchanan  (1)  and  Cooper 
V.  Ewart  (2),  and  they  add,  ''but  see  Jones  v.  James  (3)  and 
In  re  Smith  (4) ,  from  which  it  would  seem  that  the  master  is 
not,  under  such  an  order,  authorized  to  take  an  account  of 
pecuniary  matters  between  the  solicitor  and  client  generally, 
but  must  confine  himself  to  payments  by  the  client,  on  account 
of  the  bill  of  costs,  unless  by  agreement  between  the  solicitor 
and  client  the  moneys  coming  into  the  hands  of  the  solicitor 
are  to  be  applicable  to  payment  of  the  bill  of  costs  :  see  observa- 
tions on  these  cases  in  Cooper  v.  Ewart ^  (2)  One  of  the  taxing 
masters  told  us  that,  notwithstanding  the  general  words  direct- 
ing the  solicitor  "  to  give  credit  for  all  sums  of  money  by  him 
received  of  or  on  account  of  the  petitioner,"  he  had  been  in  the 
habit  of  construing  the  clause  as  confined  to  moneys  received 
by  the  solicitor  in  respect  of  the  bill  of  costs  under  taxation ; 
and  that  limitation  is,  no  doubt,  to  some  extent  warranted  by 
the  observations  of  Lord  Langdale  M.E.  in  Jones  v.  James  (3) 
and  in  In  re  Smith.  (4)  Other  taxing  masters  think  that  that 
would  be  drawing  the  line  too  strictly,  and,  having  regard  to  the 
authorities,  it  seems  to  us  that  it  would  be  too  narrow  a  con- 
struction to  exclude  every  item  which  does  not  bear  upon 
the  bill  of  costs  which  is  to  be  taxed.  We  think  that  the 
true  principle  is  that  which  was  laid  down  first  in  Bussel 
V.  Buchanan  (1),  and  again  by  Lord  Cottenham  in  Cooper  v. 
Ewart.  (2)  That  throws  the  net  a  little  wider.  We  think 
that  the  clause  in  question  must  be  read  as  including  and  as 

(1)  9  Sim.  167.  (3)  1  Beav.  307. 

(2)  2  Ph.  362.  (4)  4  Beav.  309  ;  9  Beav.  182. 
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confined  to  all  moneys  which  the  solicitor,  in  his  character  of      C.  A. 
solicitor  or  agent  of  the  client,  has  received  for  or  is  legally  or  1896 
equitably  liable  to  pay  over  to  the  client,  and  against  which,  if 
sued  for  by  the  chent,  the  solicitor  could  set  off  his  costs  when  ^^im^^^ 
taxed.    This  makes  set-off  the  real  criterion.    In  practice  this  Oakley. 
will  work  out  thus.    Suppose  the  client  brought  an  action  LmdieyL.j. 
against  the  solicitor  for  moneys  received  by  him  for  the  client, 
could  the  solicitor  defend  himself  in  the  action  by  setting  off 
his  bill  of  costs  when  taxed  ?    If  yes,  the  taxing  master  must 
take  those  moneys  into  account.    If  no,  the  taxing  master 
ought  to  exclude  them.    There  may  be  circumstances  in  which 
a  solicitor  who  has  received  money  from  his  client  could  not 
set  off  against  it  his  bill  of  costs — if,  for  instance,  he  received  it 
for  a  special  purpose,  or  under  other  circumstances  or  arrange- 
ments which  would  preclude  the  set-off.    If  so,  the  master  has 
nothing  to  do  with  the  money  so  received.   But  if,  on  the  other 
hand,  in  an  action  brought  by  the  client  to  recover  the  money, 
the  solicitor  could  set  off  his  bill  of  costs,  it  appears  to  us  that 
Lord  Cottenham  L.C.  and  Shadwell  V.-C.  were  quite  right  in 
saying,  as  they  did  say  in  effect,  that  the  money  so  received 
must  be  brought  into  the  account. 

Having  expressed  our  approval  of  that  construction  of  the 
clause,  which  enlarges  its  scope  as  understood  by  some  of  the 
taxing  masters,  and  at  the  same  time  does  not  throw  the  net  so 
wide  as  to  include  everything  which  the  solicitor  has  received, 
I  pass  on  to  consider  the  third  question — that  of  counsel's  fees. 
This  brings  us  to  the  real  substance  of  the  case.  Are  the 
solicitors  right  in  their  contention,  or  is  Mr.  Terrell  right  ? 
The  solicitors  say  that  the  taxing  master  ought  not  to  deal 
with  these  fees  ;  Mr.  Terrell  asks  us  to  say  that  he  ought.  It 
appears  to  me  (I  am  speaking  now  for  myself  only)  that  upon 
that  matter  the  solicitors  are  absolutely  in  the  right.  It  would, 
I  think,  be  much  to  be  regretted  if  this  Court,  either  by  itself 
or  by  its  officers,  did  anything  to  enable  counsel  to  recover  his 
fees  from  his  client,  whether  the  lay  client  or  the  solicitor  client. 
Fees  are  payable  as  a  matter  of  honour.  The  solicitor  can,  if 
so  required  by  counsel,  be  compelled  either  not  to  retain  him  or 
to  pay  his  fee  with  the  brief.    That  is  the  remedy  of  counsel, 
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O.A.  and  he  has  it  in  his  own  hands.  If  he  does  not  choose  to  insist 
1896  on  payment  of  his  fees  with  the  brief,  the  payment  becomes  a 
In  re  matter  of  honour,  not  of  legal  obligation.  Having  regard  to 
^^^^^^""^  the  affidavits,  I  do  not  think  there  is  the  shghtest  ground  for 
Oakley,  suggesting  that  these  solicitors  have  received  money  from  their 
LindieyL.j.  cHcnts  ou  such  terms  or  under  such  circumstances  that  any 
action  could  be  brought  against  them  by  the  counsel.  I  doubt 
whether  anything  short  of  a  bond  would  enable  counsel  to  sue 
a  solicitor  for  his  fees ;  but  we  need  not  go  into  that  question. 
In  In  re  Hall  (1),  where  counsel  was  admitted  to  prove  for  fees 
in  the  bankruptcy  of  some  solicitors,  the  decision  proceeded 
entirely  on  an  admission  made  by  the  solicitors  that  they  had 
actually  received  a  specific  sum  in  respect  of  the  fees  in  ques- 
tion from  their  clients  previously  to  the  bankruptcy — an  admis- 
sion which  it  would  be  very  difficult  to  get  over.  I  say  no 
more  about  that  case.  But  I  think  it  is  of  the  utmost  import- 
ance that  the  Court  should  not  assist  barristers  to  recover  their 
fees.  If  they  do  so,  the  whole  relation  between  a  barrister  and 
his  professional  client  will  be  altered,  and  a  door  will  be  opened 
which  will  lead  to  very  important  consequences  as  regards 
counsel.  The  inevitable  result  will  be  to  do  away  with  that 
which  is  the  great  protection  of  counsel  against  an  action  for 
negligence  by  his  client.  The  taxing  master,  therefore,  had 
■  nothing  to  do  with  the  question  of  counsel's  fees,  and  he  ought 
not  to  have  gone  into  it  at  all.  In  that  respect  the  solicitors 
are  absolutely  in  the  right,  and  Mr.  Terrell  is  absolutely  in  the 
wrong.  Kekewich  J.  was  right  in  saying  that  the  taxing 
master  ought  not  to  have  gone  into  the  matter,  and  we  affirm  his 
view  of  the  case.  But,  inasmuch  as  the  whole  proceeding  has 
been  so  utterly  irregular,  it  appears  to  us  that,  having  expressed 
our  opinion  as  to  what  is  right,  we  ought  to  discharge  the  order 
of  Kekewich  J.,  on  the  ground,  that  although  we  agree  with  his 
view,  the  order  ought  never  to  have  been  made,  and  to  give  no 
costs  either  below  or  here. 

Lopes  L.J.    Mr.  Terrell,  under  the  common  order  to  tax, 
seeks  to  set  off  his  fees  against  his  solicitor's  bill  of  costs 

(1)  2  Jur.  (N.S.)  1076. 
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incurred  in  a  private  matter  of  his  own  unconnected  with  the      C.  A. 
fees  said  to  be  due  to  him  in  respect  of  a  brief  or  briefs  dehvered  1896 
to  him  in  a  matter  before  a  Committee  of  the  House  of  Commons.  jn 
The  procedure  which  has  been  adopted  in  this  case  is  most  ^f:^^^^^ 
irregular.    The  question  was  brought  before  Kekewich  J.  by  Oakley. 
means  of  a  notice  of  motion,  which  is  certainly  not  the  usual    Lopes  l.j. 
way.    The  matter  ought  to  have  been  dealt  with  in  the  usual 
way,  namely,  by  objections  to  the  certificate  of  the  taxing 
master ;  and,  if  that  course  had  been  adopted,  the  question  would 
have  come  before  us  in  a  different  and  more  definite  form,  and 
would  have  been  much  easier  to  deal  with.    In  my  opinion, 
Kekewich  J.  ought  to  have  declined  to  hear  the  motion. 
However,  he  did  hear  it  at  some  length,  and  we  also  have  heard 
it  at  some  length ;  and  in  these  circumstances  it  appears  to  me 
the  preferable  course  is  for  us  to  express  an  opinion  on  the 
merits. 

Now,  the  main  question  is  this :  What  is  the  effect  of  that 
clause  in  the  common  order  to  tax  which  directs  credit  to  be 
given  by  the  solicitor  for  all  sums  of  money  by  him  received 
of  or  on  account  of  the  client  ?  It  has  been  already  stated  by 
my  brother  Lindley  that  we  have  taken  a  good  deal  of  trouble 
to  inquire  what  the  usual  practice  is,  and  that  different  views 
are  entertained  by  different  taxing  masters.  Some  take  a  very 
narrow  view,  and  think  that  there  ought  to  be  included  under 
these  words  only  matters  which  have  relation  to  the  bill  of 
costs  then  under  taxation.  Other  taxing  masters  take  a  much 
wider  view.  In  the  result,  we  have  adopted  an  intermediate 
view ;  and  after  careful  consideration  the  conclusion  at  which 
we  have  arrived  is  that  which  has  been  already  stated  by  my 
brother  Lindley.  I  think  that  is  the  proper  rule  to  adopt,  and 
it  seems  to  me  that  it  will  be  easy  to  work. 

The  only  other  question  is  with  regard  to  counsel's  fees.  I 
entirely  agree  that  the  Court  cannot  and  ought  not  to  assist  a 
barrister  in  recovering  his  fees.  Their  payment  is  only  a  matter 
of  honour.  It  is  open  to  counsel,  if  he  thinks  fit,  not  to  accept 
a  brief  unless  the  fee  is  prepaid,  and  it  would  be  contrary  to  all 
the  decisions,  and  I  think  against  good  policy,  to  hold  that 
counsel's  fees  are  recoverable.    The  decision  of  the  Court  of 
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Common  Pleas  in  Kennedij  v.  Broun  (1)  has  always  been  acted 
upon,  and  it  establishes  the  unqualified  doctrine  that  the  rela- 
tion of  counsel  and  solicitor  renders  the  parties  mutually 
incapable  of  making  any  legal  contract  of  hiring  and  service  in 
regard  to  litigation.  That  rule  has  existed  for  a  long  time,  and, 
speaking  for  myself,  I  should  be  very  sorry  to  see  it  in  any  way 
impugned. 

With  regard  to  the  costs  of  these  proceedings,  as  there  have 
been  irregularities  on  both  sides,  I  think  the  proper  course  is  to 
discharge  the  order,  and  give  no  costs  on  either  side. 

EiGBY  L.J.  I  agree  as  to  the  order  which  it  is  proposed  to 
make,  and  with  the  reasons  already  given  for  it,  and  especially 
with  what  has  been  said  about  counsel's  fees.  I  do  not  think  I 
can  usefully  add  anything. 

Solicitors  :  Cox  d  Lafone  ;  Le  Brasseur  d  Oakley, 
(1)  13  C.  B.  (N.S.)  677. 

W.  L.  C, 


0.  A. 

1896 

In  re 
Le  Brasseue 

AND 

Oakley. 

Lopes  L.J. 
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NOETON  V.  DASHWOOD. 
[1895    N.  971.] 
Executor  a n d  Heir —  Will — Heirlooms — Fixtures —  Tapestry 

Tapestrj'  which  had  been  cut  and  pieced  so  as  to  cover  the  walls  of  a 
room  and  the  spaces  left  by  the  doors  and  mantelpiece,  and  hung  by  being- 
nailed  to  wooden  battens  let  into  the  plaster  and  nailed  to  the  brick- 
work : — 

Held,  to  pass  as  a  fixture  under  a  devise  of  the  mansion-house. 
B'Eyncourt  v.  Gregory  (L.  K.  3  Eq.  382)  followed. 

Teial  of  Action. 

This  was  an  action  by  one  of  the  executors  of  the  late 
Sir  Edwin  Dashwood,  a  former  tenant  for  life,  against  Sir 
Eobert  Dashwood,  the  present  tenant  for  life,  the  infant  tenant 
in  tail,  and  the  other  executor,  claiming  accounts,  and  the 
delivery  over  of  certain  manuscripts,  furniture,  and  chattels, 
but  the  only  question  raised  which  calls  for  any  notice  in  this 
respect  was,  whether  certain  tapestry  on  the  walls  of  a  room 
called  the  "  Tapestry  Eoom,"  in  the  family  mansion-house  at 
West  Wycombe,  was  a  fixture  passing  under  a  devise  of  the 
mansion-house  in  strict  settlement. 

The  facts,  so  far  as  material  and  as  found  by  the  Court,  were 
as  follows : — 

The  plaintiff,  as  one  of  the  executors  of  the  late  Sir  Edwin 
Dashwood,  claimed  to  remove  and  take  away  the  tapestry  as  a 
chattel.  This  claim  was  resisted  by  the  defendant,  Sir  Eobert 
Dashwood,  as  tenant  for  life  in  possession  of  the  mansion- 
house. 

Both  parties  claimed  under  the  will  of  the  late  Sir  George 
Dashwood,  w^ho  died  in  1862.  Sir  George,  at  his  death,  was 
entitled  to  the  mansion-house  and  its  contents.  By  his  will, 
he  settled  the  mansion-house  so  that  it  passed  on  his  death  to 
his  widow  for  life,  and  on  her  death,  in  1889,  to  Sir  Edwin  for 
his  life,  and  on  his  death,  in  1893,  to  the  defendant  Sir  Eobert 
for  his  life.  He  also  settled  as  heirlooms  to  go  with  the  mansion- 
house  certain  articles,  part  by  direct  gift,  and  part  through  the 

YoL.  II.  1896.  2  M  1 
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CHITTYJ.  medium  of  a  selection  to  be  made  by  his  trustees.    In  the 
1896       first  class  he  included  "  all  and  singular  the  pictures,  prints, 
NoETON     drawings,  books,  statuary  and  bronzes  "  in  or  about  the  house 
Dashwood        -^^^  death;  in  the  second,  "  such  and  so  many  of  the  house- 

  hold  goods,  furniture,  and  other  chattels  and  effects  "  in  or 

about  the  house  at  his  death  as  the  trustees  should  think  fit  to 
select.  The  trustees,  who  were  two  in  number,  caused  an 
inventory  to  be  made  of  the  household  goods,  furniture,  and 
chattels.  Both  signed  the  inventory,  but  at  different  points,  for 
the  purpose  of  shewing  which  of  the  chattels  were  to  go  as 
heirlooms  under  their  power  of  selection.  Inasmuch  as  the 
power  was  conferred  upon  them  jointly,  the  result,  as  found  by 
the  Court,  was  that  so  many  only  of  the  chattels  as  were 
covered  by  both  signatures  became  heirlooms  by  virtue  of  the 
power ;  and  a  declaration  to  this  effect  was  made  in  a  former 
action.  By  virtue  of  the  will,  all  the  chattels  in  the  house, 
not  made  heirlooms  by  direct  gift,  or  through  the  medium  of 
selection  by  the  trustees,  passed  to  the  testator's  widow  as 
residuary  legatee. 

After  her  death,  certain  questions  in  relation  to  the  real  estate 
and  the  heirlooms  arose  between  Sir  Edwin,  as  tenant  for  life 
in  possession,  and  her  executors.  A  suit  was  instituted  in 
which  Sir  Edwin  was  plaintiff,  and  her  executors  and  others 
were  defendants.  In  certain  particulars  deHvered  by  Sir  Edwin 
pursuant  to  an  order  made  in  the  action,  he  claimed  the  tapestry 
as  an  heirloom  under  the  direct  gift,  adding  in  a  marginal  note, 
that  it  was  fitted  to  the  Tapestry  Room,  and  formed  portion  of 
the  building.  Subsequently,  and  apparently  as  part  of  a  com- 
promise, the  executors  of  the  widow  sold  to  Sir  Edwin  all  the 
furniture  and  chattels  in  the  house  which  she  was  entitled  to 
sell.  The  present  claim  of  Sir  Edwin's  executor  to  the  tapestry 
was  founded  on  this  sale.  The  tapestry  was  not  mentioned  in 
Sir  George's  will,  nor  was  it  mentioned  in  the  inventory  of 
heirlooms  signed  by  the  trustees  ;  and  further,  it  was  not 
mentioned  in  the  sale.  The  plaintiff,  as  executor  of  Sir  Edwin, 
reversing  entirely  the  position  taken  up  by  Sir  Edwin  himself, 
now  claimed  the  tapestry  as  part  of  the  furniture  and  chattels 
which  passed  to  the  widow  as  residuary  legatee,  and  to  Sir 


2Cli. 


CHANCEEY  DIVISION. 


499 


Edwin  as  purchaser  from  her.    As  against  this  claim  the  CHITTYJ. 

defendant  Sir  Robert,  taking  up  the  same  position  as  Sir  Edwin  1896 

formerly  did,  contended,  first,  that  the  tapestry  passed  with  the  Norton 

house  as  a  fixture ;  and,  secondly,  that  if  it  did  not,  it  passed  p^gg^^Q^jj 

as  an  heirloom  under  the  direct  gift  by  virtue  of  the  word   

"  pictures." 

Witnesses  were  examined  in  Court,  and  photographs  of  the 
Tapestry  Eoom  were  produced.  The  result  of  this  evidence  is 
sufficiently  stated  in  the  judgment. 

Farwell,  Q.C.,  and  T.  L.  Wilkinson,  for  the  plaintiff.  The 
tapestry  was  never  a  part  of  the  house  so  as  to  pass  as  a  fixture. 
The  tapestry  is  not  fixed  in  the  same  way  as  in  D'Eyncourt  v. 
Gregory.  (1)  The  tenant  for  life  could  have  removed  this 
tapestry  at  any  time  during  his  occupation  :  Ex  parte  Quincy.  (2) 
Hangings  and  wainscot  fixed  only  by  screws  may  be  removed  : 
Leach  v.  Thomas  (3) ;  Buchland  v.  Butterfield.  (4)  [Amos  and 
Eerard  on  Fixtures,  3rd  ed.  p.  125,  was  also  referred  to.] 

Byrne,  Q.C.,  and  Du7iham,  for  the  defendants.  The  tapestry 
is  a  fixture  :  it  is  put  up  in  the  only  way  possible  to  fix  tapestry, 
and  in  such  a  way  as  to  make  it  a  permanent  addition  to  the 
room.  D'Eyncourt  v.  Gregory  (1)  covers  this  case.  Cave  v. 
Cave  (5)  is  in  our  favour.  The  tapestry,  therefore,  passes  with 
the  mansion-house,  and  now  belonged  to  the  defendants.  It 
could  not  be  removed  without  injury,  and  it  would  disfigure  the 
room  to  take  it  away. 

Farioell,  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

July  7.  Chitty  J.,  after  stating  the  facts  as  above, 
continued  : — I  proceed  to  consider  the  question  whether  the 
tapestry  passed  with  the  house.  It  results  from  what  I  have 
already  stated  that  the  question  arises  between  the  devisee  of 
the  house  on  the  one  hand,  and  the  residuary  legatee  on  the 
other  hand,  both  claiming  under  the  same  will.  In  regard  to 
fixtures  and  a  claim  to  remove  them,  the  law  has  regard  to  the 

(1)  L.  R.  3  Eq.  382.  (3)  7  C.  &  P.  327. 

(2)  1  Atk.  477.  (4)  4  Moore  (CP.)  440. 

(5)  2  Yern.  508. 
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CHITTY  J.  relation  of  the  parties,  and  differs  according  to  the  nature  of 
1896       that  relation.    It  will  suffice  to  mention  three  sets  of  cases. 
Norton     As  between  landlord  and  tenant,  the  claim  of  the  tenant  to 

Dashwood   I'emove  fixtures  set  up  by  himself  is  the  most  favoured  ;  as 

  between  tenant  for  life  and  remainderman,  the  claim  of  the 

tenant  for  life  to  remove  fixtures  set  up  by  himself  is  less 
favoured  ;  and  as  between  executor  and  heir,  where  both  claim 
under  the  same  owner,  the  claim  of  the  executor  to  remove 
fixtures  set  up  by  the  owner  is  still  less  favoured.  In  former 
times  it  has  been  said  that  the  heir  was  a  favoured  person ; 
but,  in  my  opinion,  no  distinction  can  be  maintained  between  a 
claim  by  the  executor  against  the  heir  and  a  claim  by  the 
executor  against  the  devisee.  The  present  case  falls  within  the 
principle  of  decisions  between  executor  and  heir. 

In  considering  any  question  of  fixtures  the  important  circum- 
stances to  be  regarded  are,  first,  the  mode  of  annexation  of  the 
articles  and  the  extent  to  which  it  is  united  with  the  freehold ; 
secondly,  its  nature  and  construction,  as  whether  it  has  been 
put  up  for  a  temporary  purpose,  or  by  way  of  permanent 
improvement;  and,  thirdly,  the  effect  its  removal  will  have 
upon  the  freehold.  (See  Amos  and  Ferard  on  Fixtures,  3rd  ed. 
p.  125,  and  Smith's  Leading  Cases,  10th  ed.  vol.  ii.  p.  208.) 
The  second  head,  involving  purpose  or  intention,  appears  to  me 
to  have  peculiar  force  where  the  case  arises  between  executor 
and  devisee.  It  will  readily  be  perceived  that  if  a  man  annexes 
an  article  belonging  to  himself  to  the  freehold,  an  intention  or 
purpose  of  making  the  annexation  permanent  is  more  easily 
inferred  where  the  freehold  also  is  his  own  property  than  where 
the  freehold  is  the  property  of  another. 

The  material  facts  are  shortly  as  follows.  The  tapestry  has 
stood  on  the  walls,  as  it  now  stands,  for  at  least  a  century ;  the  ■ 
room  itself  has  apparently  for  the  same  period  been  known  as 
the  "  Tapestry  Eoom."  The  room  is  a  highly  ornamented 
chamber;  the  decoration  of  the  room,  including  the  ceiling, 
has  been  designed  and  coloured  with  reference  to  the  tapestry, 
which  is  the  principal  ornament.  The  tapestry  itself  and  the 
room  are  well  shewn  in  the  photographs  of  the  three  sides  of  the 
room  capable  of  being  photographed.    The  tapestry  represents 
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figures  of  men,  women,  boys,  animals,  landscape,  and  sea.    It  CHITTY  J. 
is  thus  described  in  the  particulars  delivered  by  Sir  Edwin  :  1896 
"  Tapestry  panel  with  numerous  carts,  horses,  &c.,  representing  Norton 
in  landscape  the  Harvest  Home  ;  another  panel  representing  d^shwood. 

Game  at  Bowls,  &c. ;  another  panel  representing  Fish  Market."   

Sir  Edwin  himself  speaks  of  tapestry  panel."  Wainscot  and 
its  panels  pass  to  the  heir :  Cave  v.  Cave.  (1)  The  tapestry  has 
been  cut  and  pieced  so  as  to  fit  and  cover  the  spaces  in  the 
walls  left  by  the  doors  and  the  mantelpiece.  This  is  well 
shewn  in  the  photograph  of  the  wall  where  the  chimneypieco 
stands.  Part  of  the  tapestry  lies  behind  the  entablature  there 
shewn  over  the  doorway,  and  to  some  extent  behind  the  frieze 
over  the  mantelpiece.  The  tapestry  appears  not  to  have  been 
designed  originally  for  the  room  :  some  additional  portions  have 
been  added  for  the  special  purpose  of  filling  up  the  wall  spaces. 
Some  of  the  figures  on  one  wall  have  apparently  been  copied  in 
the  tapestry  on  another  wall.  A  species  of  frame  following  the 
outhne  of  the  wall  spaces  has  been  worked  in  tapestry,  so  that 
the  tapestry  appears  to  stand  in  frames.  The  mode  of  affixing 
to  the  wall  is  this.  Chaces  have  been  cut  in  the  plaster  right 
down  to  the  brickwork;  into  these  chaces,  battens  2J  inches 
broad  by  |  inch  thick  have  been  placed  and  securely  fixed  by 
strong  iron  nails  firmly  driven  into  the  brickwork.  The  nails, 
being  very  old  and  rusty,  are  difficult  to  extract.  The  tapestry 
itself  is  nailed  to  the  batten  by  old  nails  about  h  inch  long  like 
modern  tacks ;  these  nails  are  also  rusty.  The  tapestry  itself 
could  not  be  removed  from  the  walls  without  suffering  injury 
by  tearing  ;  the  removal  of  the  nails  holding  the  battens  to  the 
wall  would  involve  some  injury  to  brickwork.  The  removal  of 
the  tapestry,  the  great  feature  of  the  room,  would  (in  the  lan- 
guage of  the  Lord  Keeper  in  Cave  v.  Cave  (1))  leave  the  room 
''maimed  and  disfigured."  The  tapestry  if  removed  would  be 
comparatively  of  little  use  or  value  as  a  chattel.  Underneath 
the  tapestry  is  a  carved  dado  in  wood  suitable  to  the  tapestry 
itself ;  the  dado  is  affixed  by  screws.  The  plaintiff  does  not 
venture  to  claim  the  dado  itself  :  it  is  plainly  part  of  the  room 
itself.    The  tapestry  could  not  be  got  off  the  walls  without 

(1)  2  Vern.  508. 
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CHITTYJ.  removing  the  entablature  over  one  of  the  doors,  and  probably 
1896  without  removing  the  frieze  over  the  chimneypiece.  On  the 
Norton  question  of  permanent  annexation  one  of  the  skilled  v^itnesses 
for  the  plaintiff  admitted  that  if  he  desired  to  fix  tapestry  per- 
manently to  a  room  he  should  fix  it  in  the  v^ay  this  tapestry  is 
fixed.  The  other  suggested  a  cement  moulding  or  something 
of  that  description  running  round  the  tapestry.  The  skilled 
v^itness  called  by  Sir  Eobert  said  that  the  system  actually 
adopted  is  that  v^hich  would  now  be  adopted  for  permanently 
fixing  the  tapestry  to  the  walls. 

Upon  these  facts  I  hold  that  the  tapestry  passed  with  the 
devise  of  the  house  itself.  The  case  is  covered  by  Lord  Komilly's 
decision  in  D'Eyncourt  v.  Gregory.  (1)  That  was  a  case  between 
tenant  for  life  and  remainderman.  The  method  of  annexation 
of  the  tapestry  in  that  case  does  not  substantially  differ  from 
the  annexation  in  the  present  case. 

Being  of  this  opinion,  it  becomes  unnecessary  for  me  to  decide 
whether  the  tapestry  would  have  passed  as  an  heirloom  under 
the  word  "picture."  Had  it  so  passed  it  would  have  vested  in 
a  tenant  in  tail  by  purchase  on  his  attaining  twenty-one. 

It  probably  never  occurred  to  the  testator,  when  making  the 
careful  dispositions  found  in  his  will,  or  to  the  trustees,  when 
they  signed  the  inventory  of  heirlooms,  to  doubt  that  the 
tapestry  passed  with  the  house.  But  these  circumstances  form 
no  ground  for  my  decision. 

Solicitors :  Lo7ig  &  Gardiner  ;  Morse  do  Simpso7i. 

(1)  L.  K.  3  Eq.  382. 

W.  C.  D. 
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In  re  BEEWEK'S  SETTLEMENT. 
MOKTON  V.  BLACKMOEE. 


CHITTY 


1896 


[1895    B.  4967.] 


July  8,  9, 


Settlement  of  Settlor^ s  own  Property — Determinable  Life  Interest — Forfeiture — 
Breach  of  Trust— Banhruptcy — "  Cease  to  he  FaijableP 

By  a  settlement  of  1878,  property  of  the  settlor  was  assigned  by  him  to 
trustees  uj^on  trust  to  pay  the  income  to  him  until  his  death  or  bank- 
ruptcy, or  until  he  should  "  assign  charge  or  incumber  the  said  income  or 
do  or  suffer  anything  whereby  the  same  or  some  part  thereof  would  through 
his  act  or  default  become  payable  to  or  vested  in  some  other  person  or 
persons,"  with  remainder  in  favour  of  the  children  of  the  marriage.  In 
1887  the  settlor  induced  the  surviving  trustee  to  lend  him  the  greater  part 
of  the  trust  fund,  and  the  money  thus  obtained  was  spent  by  him  for  his 
own  purposes.  In  1891  the  settlor  became  bankrupt.  Proceedings  were 
subsequently  taken  on  behalf  of  the  children  of  the  marriage  with  the 
result  that  the  funds  lost  by  the  breach  of  trust  were  replaced,  and  the 
question  now  raised  was,  whether  the  settlor's  interest  had  been  forfeited 
prior  to  the  bankruptcy  by  the  dissipation  of  the  trust  fund  : — 

Held^  that  the  settlor's  interest  had  not  been  determined  prior  to  the 
bankruptcy;  and  that,  as  the  limitation  until  bankruptcy  was  void  as 
against  his  creditors,  his  life  interest  passed  to  the  trustee  in  bankruptcy, 
and  that  the  income  of  the  trust  fund  was  now  payable  to  a  purchaser 
from  the  trustee  during  the  life  of  the  settlor. 

Senible :  Had  the  settlement  contained  a  limitation  over  if  the  income 
should  "  cease  to  be  payable  "  to  the  settlor,  the  dissipation  of  the  trust 
fund  would  have  worked  a  forfeiture. 

Adjouened  Summons. 

By  a  settlement  of  May,  1878,  made  prior  to  and  in  contem- 
plation of  marriage,  reversionary  property  of  the  settlor,  E.  H. 
Brewer,  which  eventually  realized  about  lOOOZ.,  was  assigned 
by  him  to  trustees,  upon  trust  after  the  said  marriage  for 
investment,  and  to  pay  the  income  to  the  said  E.  H.  Brewer 

until  he  should  die  or  be  outlawed  or  become  bankrupt  or 
institute  proceedings  in  bankruptcy  for  liquidation  by  arrange- 
ment or  composition  with  his  creditors  or  should  assign  charge 
or  incumber  the  said  income  or  do  or  suffer  anything  whereby 
the  same  or  some  part  thereof  would  through  his  act  or  default 
or  by  operation  or  process  of  law  or  otherwise  if  belonging 
absolutely  to  him  become  payable  to  or  vested  in  some  other 
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OHITTY  J.  person  or  persons  "  ;  and,  after  the  determination  of  this  trust, 
1896       the  income  was  to  be  paid  to  the  intended  wife  for  her  Hfe, 
In  re      with  remainder  in  favour  of  the  children  of  the  marriage  at 
twenty-one  or  marriage  in  the  usual  way. 
Morton        In  June,  1887,  the  reversionary  property  fell  into  possession, 
Blackmore  received  by  the  defendant  Blackmore,  the  sole  sur- 

'   viving  trustee.    In  November,  1887,  and  subsequently,  but 

prior  to  the  bankruptcy,  the  defendant  Blackmore  advanced  to 
the  settlor  considerable  sums,  part  of  the  capital  of  the  trust 
funds,  and  amounting  to  685 Z. ;  the  only  security  taken  for 
these  advances  was  a  covenant  by  the  settlor  and  his  wife  (since 
deceased)  to  repay  the  principal  of  the  loans  and  to  indemnify 
the  trustee.  The  money  thus  lent  w^as  applied  by  the  settlor 
for  his  own  purposes,  and  for  the  maintenance  of  his  wife  and 
children.  This  part  of  the  trust  fund  was  thus  dissipated  and 
ceased  to  exist. 

In  October,  1891,  E.  H.  Brewer,  the  settlor,  was  adjudicated 
a  bankrupt. 

In  January,  1893,  an  action  was  commenced  on  behalf  of  the 
children  of  the  marriage  against  the  defendant  Blackmore,  to 
compel  him  to  make  good  the  loss  occasioned  by  his  breach  of 
trust,  with  the  result  that  the  money  was  replaced  and  invested, 
and  new  trustees  appointed. 

In  March,  1893,  the  defendant  Blackmore,  in  consideration 
of  51.  paid  by  him  to  the  trustee  in  the  bankruptcy  of  the  said 
E.  H.  Brewer,  obtained  an  assignment  of  all  and  every  the 
share  and  interest  then  vested  in  the  vendor  as  trustee  of  the 
said  E.  H.  Brewer  in  the  property  comprised  in  or  then  by  any 
means  remaining  subject  to  the  trusts  of  the  settlement. 

The  defendant  Blackmore  claimed  to  be  entitled  to  be  paid 
the  income  of  the  trust  fund  during  the  life  of  the  settlor,  E.  H. 
Brewer,  and  the  present  trustees  of  the  settlement  now  applied 
by  originating  summons,  to  which  Blackmore  and  the  children 
of  the  marriage  were  made  defendants,  for  the  determination 
of  the  following  questions :  (1.)  whether  in  the  events  which 
had  happened  the  life  interest  of  the  said  E.  H.  Brewer  in  the 
trust  funds  of  the  settlement  had  determined  before  the  date  of 
the  bankruptcy,  and  (2.)  whether  the  income  thereof  ought  to 
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be  paid  to  the  defendant  Blackmore,  or  ought  to  be  appHed  for  CHITTY  J. 
the  maintenance  and  benefit  of  the  infant  defendants.  1896 

FariveU,  Q.C.,  and  St.  John  Gierke,  for  the  trustees,  stated  Brewer's 

Settlement 
Morton 


the  facts. 

Levett,  Q.C.,  and  Bihton,  for  the  defendant  Blackmore.  The 
limitation  until  bankruptcy  was  void  as  a  fraud  on  the  bank- 
rupt law  :  In  re  Betmold  (1) ;  the  settlor's  life  interest,  there- 
fore, was  not  determined  by  his  bankruptcy,  and,  subject  to 
the  question  whether  what  was  done  prior  to  the  bankruptcy 
amounted  to  a  forfeiture,  this  life  interest  passed  to  the  trustee 
in  the  bankruptcy,  and  is  now  vested  in  the  defendant  Black- 
more  as  a  purchaser  from  him.  A  mere  breach  of  trust  which 
may  render  the  income  liable  to  be  impounded  under  the  Trustee 
Act,  1893,  s.  45,  will  not  work  a  forfeiture ;  by  borrowing  the 
capital  on  his  personal  covenant  the  settlor  did  not  make  the 
income  payable  to  any  one  else  ;  it  did  not  amount  to  an  aliena- 
tion of  the  income.  The  present  case  is  different  from  In  re 
Sartoris's  Estate.  (2)  There  was  no  forfeiture  prior  to  the 
bankruptcy ;  and  the  defendant  Blackmore  is  now  entitled  to 
receive  the  income  of  this  fund  during  the  life  of  the  settlor. 

Byrne,  Q.G.,  and  St.  John  Gierke,  for  the  infants.  By  what 
was  done  the  income  or  "some  part  thereof"  became  payable 
to  or  vested  in  some  other  person  or  persons  ;  by  dissipating 
the  trust  fund  in  this  way  the  settlor  alienated  the  income ;  he 
certainly  made  it  payable  to  some  one  else.  The  income  of 
that  part  of  the  fund  ceased  to  be  payable  to  him  any  longer. 

[Chitty  J.    The  settlement  contains  no  such  words.] 

That  is  only  another  form  of  expression  for  alienating  the 
income.  The  settlor's  life  interest  had  been  forfeited  prior  to 
the  bankruptcy. 

Levett,  Q.G.,  in  reply. 

Gur.  adv.  viilt. 

July  15.    Chitty  J.    By  the  settlement  of  1878,  property 
was  assigned  by  E.  H.  Brewer  to  trustees  upon  trust  to  pay  the 
income  to  himself,  the  settlor,  until  his  death,  or  his  becoming 
bankrupt,  or  the  happening  of  other  events  specified.  He 
(1)  40  Ch.  D.  585.  (2)  [1892]  1  Ch.  11. 
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CHITTY  J,  became  bankrupt  in  1891.    The  limitation  until  bankruptcy 
1896       being  void  as  against  his  creditors  in  bankruptcy,  his  life 
interest  was  not  determined  by  his  bankruptcy,  but,  subject  to 

S^TLEMENT         questiou  presently  mentioned,  passed  to  the  trustee  in 
MoETON    bankruptcy,  and  is  now  vested  in  the  defendant  Blackmore  as 

Blackmoee.  P^™^^aser  from  the  trustee  in  bankruptcy. 

—  The  question  is  whether  the  life  interest  had  determined 

previously  to  the  bankruptcy.  The  other  events  specified  in 
the  limitation  of  the  life  interest  were  (so  far  as  material)  until 
he  (the  settlor)  should  assign  charge  or  incumber  the  said 
income  or  do  or  suffer  anything  whereby  the  same  or  some 
part  thereof  would  through  his  act  or  default  or  by  operation 
or  process  of  law  or  otherwise  if  belonging  absolutely  to  him 
become  payable  to  or  vested  in  some  other  person  or  persons." 
These  limitations  are  valid ;  consequently,  if  any  of  these  events 
happened  before  the  bankruptcy  the  life  interest  was  determined. 
The  facts  on  which  the  question  arises  are  as  follows.  [His 
Lordship  having  stated  the  facts,  continued  : — ] 

The  effect  of  these  transactions  has  now  to  be  considered. 
On  behalf  of  the  infants  it  was  contended  that  the  life  interest 
had  ceased,  or,  to  use  the  more  common  phrase,  had  been 
forfeited,  and  reliance  was  placed  on  the  words  "  the  income  or 
some  part  thereof  "  would  "  become  payable  to  or  vested  in 
some  other  person  or  persons."  But  to  or  in  what  other 
person  would  it  have  become  payable  or  vested  had  it  belonged 
to  the  tenant  for  life  absolutely  ?  And  when  would  it,  on  the 
same  hypothesis,  have  so  become  payable  or  vested  ?  Certainly 
not  on  the  occasion  of  the  money  being  lent.  For  the  purpose 
of  the  present  question  it  appears  to  me  to  be  immaterial 
whether  the  loans  were  breaches  of  trust  or  not.  Undoubtedly 
they  were  breaches  of  trust.  The  tenant  for  life  was  liable 
to  replace  the  fund,  but  without  interest ;  the  income  still 
belonged  to  himself  and  to  no  one  else.  So  long  as  the  money 
was  in  his  hands  and  capable  of  being  followed,  the  money 
itself  might  have  been  recovered  from  him,  but  the  right  to  the 
income  did  not  pass  from  him.  After  he  had  spent  it  in  the 
manner  described,  it  could  no  longer  be  followed :  the  trades- 
men and  others  to  whom  he  paid  it  were,  undoubtedly,  pur- 
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chasers  for  value  without  notice  ;  the  money  in  their  hands  CHITTY  J. 
ceased  to  have  any  existence  as  a  trust  fund.    I  think  that  it  1896 
would  be  an  extravagant  refinement  to  say  that  every  sovereign      j,^  ^.^ 
as  he  paid  it  away  still  remained  part  of  the  trust  fund  and  was  gg^TLEMENT 
producing  an  income,  and  that  such  income  was  payable  to  or  mokton 
vested  in  the  persons  who  had  received  the  sovereign  or  other  bj^^ckmoee 

the  money  thus  paid  away.    In  my  opinion,  after  the  money   

had  in  the  first  instance  been  lent,  and  subsequently  after  it 
had  been  spent,  the  income  of  the  trust  fund  did  not  become 
payable  to  or  vested  in  any  person  or  persons  other  than  the 
tenant  for  life. 

The  case  no  doubt  is  peculiar  ;  I  am  not  aware  that  there  is 
anything  like  it  in  the  books.  In  construing  clauses  of  cesser 
or  forfeiture  such  as  that  before  me,  the  Court  is  not  at  liberty 
to  depart  from  the  language  of  the  document.  The  words  "  or 
cease  to  be  payable  to  himself  "  are  not  in  the  settlement ;  and 
I  find  myself  unable  to  say  that,  by  any  just  method  of  con- 
struction applicable  to  such  clauses,  I  ought  to  supply  those 
words.  Had  they  been  there,  the  case  would  have  stood 
differently.  A  point  was  raised  at  the  Bar  as  to  the  right  to  an 
order  for  impounding  the  income,  and  reference  was  made  to 
the  45th  section  of  the  Trustee  Act,  1893.  But  no  such  order 
was  in  fact  made ;  nor  could  it  have  been  made  effectually ; 
any  such  order  would  have  worked  a  cesser  of  the  life  interest. 

The  result  is  that  I  hold  the  life  interest  had  not  determined 
previously  to  the  bankruptcy. 

A  declaration  was  accordingly  made  to  this  effect,  and  that 
the  income  of  the  trust  fund  was  now  payable  to  the  defendant 
Blackmore  for  the  residue  of  the  life  of  the  settlor. 


Solicitors  :  A.M.  Bradley  ;  Woodbridge  d  So7is. 

W.  C.  D. 
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OHITTYJ.  In  re  LEES'  SETTLEMENT  TEUSTS. 

1896 

"■^^  Practice — Trustees — Vesting  Order — Red.uction  of  Numher  of  Trustees — Trustee 
'^^^y  Act,  1893  (56  &  57  Vict.  c.  53),  ss.  26,  35. 

Where  one  of  four  trustees  was  an  absconding  bankrupt,  the  Court  made 
an  order  vesting  the  trust  estate  in  the  other  three  trustees,  although  the 
number  of  trustees  was  thereby  diminished. 

Petition  for  a  vesting  order. 

By  an  ante-nuptial  settlement  of  September  4,  1882,  the 
intended  husband  covenanted  with  the  four  trustees  therein 
named  to  pay  a  sum  of  10,000L  to  them  six  months  after  the 
marriage,  with  interest  at  4Z.  per  cent,  from  the  marriage,  and 
also  that  if  the  10,000Z.  should  not  be  paid  as  aforesaid,  that  he 
would  pay  interest  thereon  at  4Z.  per  cent,  half-yearly,  and  that 
all  his  share  and  interest,  whether  vested  or  contingent,  of  and 
in  certain  real  estates  therein  mentioned,  should  stand  charged 
with  the  payment  to  the  trustees  of  the  said  10,000/.  and 
interest.  The  trusts  of  this  10,000/.  and  interest  were  declared 
by  another  settlement  of  even  date. 

By  another  ante-nuptial  settlement,  also  dated  September  4, 
1882,  the  trusts  of  this  10,000/.  and  of  5000/.  South  AustraHan 
Bonds  (the  property  of  the  intended  wife)  were  declared. 

In  1891  one  of  the  four  trustees  was  adjudicated  a  bankrupt 
and  absconded,  and  his  whereabouts  was  unknown.  The 
10,000/.  was  still  outstanding,  and  the  5000/.  South  Australian 
Bonds  were  deposited  in  the  joint  names  of  the  four  trustees  at 
the  bank  of  Messrs.  Coutts  &  Co.  The  said  bonds  were  payable 
to  bearer  and  passed  by  delivery. 

The  husband  and  wife  and  the  three  continuing  trustees  now 
applied  by  petition  under  the  Trustee  Act,  1893,  ss.  26,  35, 
that  the  right  to  sue  for  and  recover  the  said  sum  of  10,000/., 
and  the  interest  from  time  to  time  to  become  due  for  the  same, 
and  the  benefit  of  all  securities  for  the  same,  including  the 
charge  created  by  the  first-mentioned  settlement  on  the  share 
and  interest  of  the  husband  in  the  real  estate  therein  mentioned. 
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might  vest  in  the  three  trustees,  to  be  held  by  them  upon  the  CHITTY  j. 
trusts  of  that  settlement,  and  that  the  right  to  sue  for  and  i896 
recover  the  South  Australian  Bonds  for  5000Z.,  and  any  interest  ^J^g 
from  time  to  time  to  become  due  in  respect  thereof,  and  all  g^TTLEMENT 
other  choses  in  action  (if  any)  subject  to  the  trusts  of  the  Trusts. 
second  settlement,  might  vest  in  the  three  trustees,  to  be  held 
by  them  upon  the  trusts  of  that  settlement. 

Having  regard  to  the  fact  that  there  were  three  continuing 
trustees,  it  was  submitted  by  the  petition  that  it  was  not 
necessary  to  appoint  a  new  trustee  in  the  place  of  the  absconding 
trustee. 


Bryan  Farrer,  for  the  petitioners.  The  old  practice  of 
refusing  to  make  a  vesting  order  without  first  appointing  a  new 
trustee  in  the  place  of  the  discharged  or  absconding  trustee,  as 
settled  by  In  re  Gardiner's  Trusts  (1),  has  been  altered  by  the 
Trustee  Act,  1893.  Sect.  26  (ii.)  provides  that  where  a 
trustee  entitled  to  or  possessed  of  any  land,  or  entitled  to  a 
■contingent  right  therein,  either  solely  or  jointly  with  any  other 
person,  (b)  is  out  of  the  jurisdiction,  or  (c)  cannot  be  found,"  the 
Court  may  make  an  order  vesting  the  lahd  in  any  such  person 
in  any  such  manner  and  for  any  such  estate  as  the  Court  may 
•direct";  and  then  at  the  end  of  the  section  it  is  provided, 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  the  jurisdiction  of 
the  High  Court  or  cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or  with  some  other 
person."  The  Court  will  not  now  insist  on  "  some  other 
person  "  being  brought  in,  though  the  result  be  a  diminution 
in  the  number  of  trustees.  By  s.  50,  ''land"  includes  "any 
interest  therein."  Sect.  35  provides  in  similar  terms  for  vesting 
orders  as  to  stock  and  choses  in  action. 

The  jurisdiction  created  by  the  Trustee  Act,  1893,  is  much 
wider  than  that  under  the  earher  Acts. 

An  order  very  like  the  one  I  now  ask  for  was  made  under 
the  Lunacy  Act,  1890,  ss.  135,  136,  where  the  words  are 
similar  to  the  words  of  ss.  26  and  35  of  the  Trustee  Act,  1893 : 

(1)  33  Ch.  D.  590. 
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[1896] 


CHITTYJ.  In  re  Leon.  (1)     A  similar  order  has  also  been  made  in 
1896      Dugmore  v.  Suffield.  (2) 

Xn  T€ 

Lees'         Chitty  J.    Sects.  26  and  35  of  the  Trustee  Act,  1893,  are 
^^T^KusTs.^^  "^^^y  wide  in  their  terms,  and  I  think  I  have  now  jurisdiction  to 
make  this  order  as  asked. 

Solicitors  :  Farrer  d  Co, 

(1)  [1892]  1  Ch.  348.  (2)  W.  N.  (1896)  50  (13). 

W.  C.  D. 
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FKEWEN  V.  LAW  LIFE  ASSUEANCE  SOCIETY 

[1895    F.  1594.] 

Will — Devise  of  Onerous  and  Beneficial  Property — Tenant  for  Life- 
Mortgage — Interest. 

A  tenant  for  life  of  estates  settled  by  will 
Beld^  bound  to  keep  down  interest  in  respect  of  charges  on  tlie  several 
parts  of  the  estates  out  of  the  income  of  the  whole. 

This  was  the  trial  of  an  action  raising,  between  tenant  for 
life  and  remainderman  of  estates  settled  by  will,  the  question 
whether  the  tenant  for  life  was  bound  to  apply  the  surplus 
income  of  portions  of  the  devised  estate,  after  satisfying  the 
interest  on  the  mortgages  thereon,  in  paying  interest  on  mort- 
gages upon  other  portions  of  the  estate  comprised  in  the  same 
devise,  the  separate  income  of  which  was  insufficient  to  satisfy 
such  interest.  The  plaintiff  was  the  first  tenant  in  tail  male 
expectant  on  the  death  of  his  father,  the  tenant  for  life  under 
the  will ;  the  defendants  were  assigns  of  the  life  estate  of  the 
father  of  the  plaintiff. 

The  settlor,  Thomas  Frewen,  died  in  1870  possessed  of  real 
estates  in  England  and  in  Ireland.  Having  bequeathed  certain 
pecuniary  legacies  and  annuities  which  were  charged  on  a 
portion  of  his  English  estates,  he  devised  his  English  estates 
by  the  description  of  his  manors,  lands,  tenements,  and  here- 
ditaments of  freehold  and  copyhold  tenure  in  the  several 
counties  of  (naming  six  counties),  and  also  the  advowsons  of 
(naming  nine  advowsons) ,  and  all  other  his  freehold  estates  in 
England  to  trustees  for  a  term  of  2000  years.  Subject  to  the 
trusts  of  the  term  he  devised  his  English  estates  to  the  use  of 
his  second  son  Edward  Frewen  for  life,  with  remainder  to  the 
first  and  other  sons  of  Edward  Frewen  successively  in  tail 
male.  He  declared  the  trusts  of  the  term  of  2000  years  to  be 
"  in  case  my  personal  estate  not  otherwise  disposed  of  by  this 
my  will  shall  be  insufficient  to  satisfy  my  debts,  funeral  and  testa- 
mentary expenses,  and  the  pecuniary  legacies  hereinbefore  and 
hereinafter  bequeathed,  then  by  mortgage  of  the  hereditaments 


NOETH  J. 

1896 
Jmie  20,  27. 
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NORTH  J.  comprised  in  the  said  term  or  any  part  thereof  to  raise  in 

1896  aid  of  my  personal  estate  so  much  money  as  shall  be  sufficient 

Frewen  to  satisfy  the  same  debts,  expenses,  and  legacies,  and  to  pay 

Law\ife  ^^^^  money  to  my  executors  or  administrators,  who  shall  apply 

AssuEANCE  the  same  accordingly." 
Society. 

  The  testator  also  settled  his  real  estates  in  Ireland  as  to  part 

on  his  third  son  for  life  with  remainders  over,  and  as  to  part  on 
his  fourth  son  for  life  with  remainders  over. 

He  gave  the  trustees  of  the  term  a  power  of  sale  (with  direc- 
tions for  reinvestment)  over  all  his  English  estates,  except  his 
mansion-houses  of  Brickwall  House  and  Cold  Overton,  and  the 
parks  and  pleasure-grounds  thereto  respectively  attached,  and 
his  lands  and  hereditaments  in  the  parishes  of  Cold  Overton 
and  Northiam,  including  as  part  thereof  the  manorial  rights 
and  advowson  of  Cold  Overton.  He  also  bequeathed  legacies 
to  a  large  amount  in  the  nature  of  portions  for  the  benefit  of 
his  children  charged  upon  all  his  English  estates. 

The  vnll  contained  a  declaration  that  the  trustees  of  the  term 
of  2000  years  should  stand  possessed  of  the  estates  on  trust  to 
allow  the  trustees  for  the  general  purposes  of  the  will  out  of  the 
income  by  mortgage  to  raise  and  discharge  legacies,  portions, 
debts,  interest,  and  expenses,  and  it  was  provided  that  the  net 
rents  and  profits  of  the  English  estates,  "  so  long  as  the  said 
several  legacies  or  portions,  and  the  moneys  to  be  raised  by 
mortgage  in  the  same  manner  hereinbefore  provided,  or  any 
part  thereof,  shall  remain  unpaid  and  unsatisfied,"  should  be 
divided  into  two  equal  parts ;  one  of  which  should  be  retained 
by  the  tenant  for  life,  and  the  other  paid  by  him  to  the  trustees 
of  the  will,  to  be  applied  by  them,  after  satisfying  interest  on 
mortgages,  in  maintenance  of  younger  children  and  interest  on 
unsatisfied  portions,  and  in  creating  a  fund  for  the  discharge  of 
incumbrances. 

The  incumbrances  on  the  testator's  English  estates  comprised, 
in  addition  to  various  paramount  charges,  mortgages  to  the 
extent  of  63,000Z.  on  different  parts  of  the  estate  created  by 
the  testator ;  mortgages  to  the  extent  of  100,000Z.  created,  by 
the  trustees  of  the  term  of  2000  years  limited  by  the  testator's 
will,  on  different  parts  of  the  property  ;  annuities  given  by  the 
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will,  some  of  the  annuitants  being  very  old ;  and  charges  under  NORTH  J. 
the  Improvement  of  Land  Act,  1864,  created  by  Edward  1896 

Frewen,  the  tenant  for  life,  and  terminable  at  various  dates,  fbewen 

the  earliest  of  which  was  1903.  Law\ife 

Edward  Frewen,  the  testator's  second  son,  in  1881  mort-  Assurance 

Society. 

gaged  his  life  estate  in  the  English  estates  to  the  defendant   

society,  who  have  since  foreclosed.  In  1884  an  action  was 
instituted  for  administration  of  the  estate.  In  1885  Edward 
Frewen,  the  tenant  for  life,  was  appointed  receiver  in  that 
action.  On  June  12,  1891,  an  order  was  made  under  which 
the  defendant  society  were  let  into  possession  of  the  estate. 

The  defendants  had  recently  gone  out  of  possession  of  part  of 
the  estate,  leaving  interest  on  incumbrances  affecting  that  part 
of  the  estate  unpaid,  and  had  given  notice  of  their  intention  to 
abandon  other  parts  of  the  estates. 

The  plaintiff  claimed  a  declaration  that,  as  between  the 
defendant  society  as  assignee  of  the  tenant  for  life,  and  the 
plaintiff  as  remainderman,  the  interest  and  annual  charges  in 
respect  of  the  charges  paramount  to  the  life  estate  affecting 
every  part  of  the  devised  estates  ought  to  be  kept  down  out  of 
the  rents  and  profits  of  the  estates  as  a  whole,  and  that  any 
surplus  of  the  rents  and  profits  ought  to  be  applied  as  directed 
by  the  will. 

Swinfen  Eady,  Q.C.j  and  Dauney^  for  the  plaintiff.  In  this 
case  the  testator  has  aggregated  his  English  estates,  and 
throughout  his  will  shewn  an  intention  to  have  them  kept 
together.  The  tenant  for  life  is  bound  to  keep  the  whole  of 
the  property  together,  and  may  not  take  part  and  reject  the 
rest :  Guthrie  Y.Walrond  (1) ;  In  re  Hotchkys.  (2) 

Vernon  Smithy  Q.C.,  and  Methold,  for  the  defendants.  We 
submit  that  the  testator  has  not  so  aggregated  the  English 
estates  as  to  throw  on  the  tenant  for  life  the  burden  of  keeping 
down  all  the  charges  on  all  estates.  The  case  of  Guthrie  v. 
Walrond  (1)  was  a  simple  case  where  leaseholds  were  bequeathed 
in  a  lump.  In  In  re  Hotchkys  (2)  the  point  actually  decided 
was  that  trustees  of  two  properties  under  one  trust  were  bound 

(1)  22  Ch.  D.  573.  (2)  32  Ch.  D.  408. 

YoL.  II.  1896.  2  N  1 
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NORTH  J.  to  keep  in  repair  one  property  which  was  not  at  the  time 

1896  remunerative,  subject  to  the  adjustment  of  the  rights  between 

Frewen  the  equitable  tenant  for  Hfe  and  remaindermen.    The  judges 

Law\ife  express  their  opinion  also  that  interest  on  a  mortgage  on 

Assurance  one  property  ought  to  be  kept  down  out  of  the  income  of  the 
Society.  ^    ^  ^  ,  . 
  other  property  if  necessary,  subject  also  to  adjustment  of  rights 

between  the  tenant  for  life  and  remaindermen.    That  case 

differs  from  the  present  in  that  the  life  estate  was  equitable. 

Syer  v.  Gladstone  (1)  rather  tends  to  our  view.     In  Lord 

Kensington  v.  Bouverie  (2)  it  was  held  that  a  tenant  for  life 

who  had  paid  interest  on  a  mortgage  in  excess  of  rents  could 

not  get  anything  back — that  is  to  say,  it  was  a  payment  he  was 

not  bound  to  make. 

Even  if  the  tenant  for  life  is  not  at  liberty  to  throw  up  what 
part  of  the  estate  he  pleases,  the  Court  will  look  into  the 
circumstances  of  each  property  ;  and  if  it  is  found  that  it  would 
be  for  the  benefit  of  the  inheritance  as  a  whole  that  any  parti- 
cular property  should  be  abandoned  to  the  mortgagees,  the 
Court  will  allow  the  tenant  for  life  to  give  up  possession  of 
such  property. 

Sivinfen  Eady,  Q.C.,  in  reply. 

NoKTH  J.  (after  stating  the  facts) .  The  question  arises  what 
the  rights  of  the  parties  are.  What  the  plaintiff  contends  for 
is  that  the  English  estates  themselves — I  do  not  say  the  Irish 
estates :  those  are  given  to  different  persons  altogether — are 
given  as  a  whole,  and  the  person  who  is  tenant  for  life,  or 
stands  in  the  shoes  of  the  tenant  for  life  as  to  the  receipt  of  the 
income  of  the  English  estates,  is  bound  to  apply  the  aggregate 
income,  as  far  as  it  will  go,  in  paying  the  interest  upon  all  the 
existing  mortgages ;  so  that  although  in  the  case  of  one  par- 
ticular estate  the  income  is  more  than  sufficient  to  pay  the 
interest,  the  surplus  income  arising  from  that  would  be  applic- 
able to  meet,  or  towards  meeting,  the  interest  upon  the  other 
mortgages ;  or,  in  other  words,  the  plaintiff's  argument  treats 
the  income  as  a  whole,  and  the  charges  as  a  whole,  for  this 
purpose,  to  be  paid  out  of  that  income,  so  far  as  it  will  go. 

(1)  30  Ch.  D.  614.  (2)  7  H.  L.  C.  557. 
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The  defendants'  contention  is  that  each  of  these  properties  is  NORTH  j. 
to  be  dealt  with  separately.    They  admit  that  as  tenants  for  1896 
life  they  are  bound  to  keep  down  the  interest  upon  each  mort-  frewen 
gage  so  far  as  the  income  derived  from  that  particular  estate  Lj^^^life 
suf!ices  for  the  purpose ;  but  they  deny  that  they  are  under  any  ^^^^J^j^^^^^ 

liability  to  apply  the  surplus  income  arising  from  one  property   

towards  the  payment  of  interest  upon  some  other  property. 

Now  I  think  it  is  quite  clear  that,  on  reading  the  will,  the 
English  estates  are  devised  as  a  whole,  and  the  income  of  those 
estates  is  given  as  a  whole ;  and  it  is  impossible  for  the  tenant 
for  life  or  any  other  person  to  split  that  whole  into  portions, 
dividing  the  land  either  into  the  land  in  one  county  or  parish 
as  distinguished  from  the  land  in  another  county  or  parish,  or 
the  land  comprised  in  one  mortgage  as  distinguished  from  the 
land  in  another  mortgage.  It  is  one  whole,  with  respect  to 
which  the  testator  has  expressed  his  intention  that  the  property 
is  to  pass  under  certain  limitations  which  make  the  tenant  for 
life  liable  to  pay  the  mortgages.  The  direction  was  to  divide 
the  net  rents  and  profits,  which  indicates  what  is  available  after 
keeping  down  the  charges  upon  the  property  which  the  tenant 
for  life  has  to  keep  down.  But,  independently  of  the  use  of 
that  term  "  net  profits,"  the  tenant  for  life  coming  here  into  an 
estate  charged  with  incumbrances  is  bound  by  the  general  law 
to  keep  down  the  interest  on  the  incumbrances.  That  is 
admitted  by  both  the  plaintiff  and  the  defendants,  subject  to 
the  particular  question  between  them. 

Then  the  question  is,  first,  what  the  law  on  the  subject  is ; 
and  three  or  four  cases  were  cited.  The  first  is  Guthrie  v. 
Walrond.  (1)  There,  one  of  the  gifts  by  the  testator's  will  was  : 
*'I  give  to  my  third  son,  W.  M.  Guthrie,  all  my  estate  and 
effects  in  the  Island  of  Mauritius  absolutely  if  he  shall  attain 
the  age  of  twenty-five  years,  or  die  under  that  age  leaving  male 
issue  living  at  his  death."  It  will  be  noticed  that  there  the 
devise  is  of  all  his  estate  in  Mauritius,  corresponding  exactly 
in  form  with  the  devise  here  of  all  the  estate  in  England. 
The  question  was  with  respect  to  the  testator's  property  in  the 
Island  of  Mauritius,  which  consisted  in  part  of  an  onerous 

(1)  22  Ch.  D.  573. 
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NORTH  J.  lease — whether  the  devisee  could  disclaim  that  lease,  and  accept 

1896  the  rest  of  the  gift ;  or  whether  he  must  either  disclaim  or  accept 

Fbewen  the  whole.    Fry  J.  says  in  his  judgment  (1) :     It  appears  to  me 

Law'life  P^^^^  ^^^^  when  two  distinct  legacies  or  gifts  are  made  by  a  will 

AssuEANCE  to  one  person  he  is,  as  a  e^eneral  rule,  entitled  to  take  one  and 
Society.       .       .  ^      .  . 
  disclaim  the  other,  but  that  his  right  to  do  so  may  be  rebutted 

if  there  is  anything  in  the  will  to  shew  that  it  was  the  testator's 
intention  that  that  option  should  not  exist "  ;  but  it  will  be 
observed  that  he  is  speaking  there,  to  begin  with,  of  two  dis- 
tinct legacies  or  gifts.  "  For  there  are  cases  in  which  the  Court 
has  held  that  a  legatee  has  no  right  to  take  one  gift  and  leave 
another,  because  it  has  discovered  an  intention  on  the  part  of 
the  testator  to  couple  the  two  estates  together.  But  in  the 
present  case  the  question  arises  upon  a  single  and  individual 
gift" — that  being  a  gift  of  all  his  property  and  effects  in 
Mauritius — "  and  it  appears  to  me  that  such  a  gift  is  prima 
facie  evidence  that  it  was  the  testator's  intention  that  thj3  gift 
shall  be  one,  and  that  the  legatee  shall  either  take  it  all  or  take 
none  of  it.  It  may  be  that  even  in  such  a  case  the  Court 
would  sometimes  be  able  to  discover  some  subtle  indication  of 
an  intention  that  the  legatee  should  be  at  liberty  to  take  part 
of  the  gift  and  leave  the  rest,  but  I  think  that  prima  facie  the 
fact  that  there  is  only  one  gift  is  an  indication  of  an  intention 
that  the  legatee  shall  take  either  the  whole  or  none  at  all." 

The  next  case  referred  to  in  order  of  date  was  Syer  v. 
Gladsto?ie.  (2)  The  head-note  looks  something  like  the  present 
case;  but  I  have  read  the  case  carefully,  and  I  cannot  find 
anything  to  justify  that  head-note.  I  have  looked  at  the 
report  of  the  same  case  in  34  Weekly  Beporter,  565.  I  find  a 
similar  head-note,  and  the  judgment,  which  is  somewhat 
shorter,  is  to  the  same  effect  as  it  is  in  the  Law  Eeports. 

[His  Lordship  commented  on  the  facts  appearing  in  the 
report  of  Syer  v.  Gladstone  (2),  and  read  the  judgment  of 
Pearson  J.,  and  proceeded  : — ] 

I  think  that  the  decision  really  was  that  persons  who  had 
received  the  benefit  of  the  enjoyment  of  property  left  them  for 
life,  which  was  subject  to  a  mortgage  paid  off  by  their  testator's 
(1)  22  Ch.  D.  577.  (2)  30  Ch.  D.  614. 
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executors,  were  bound  to  indemnify  the  estate  in  respect  of  the  NORTH 

equivalent  of  interest  on  the  mortgage  money  to  the  extent  of  1896 

the  benefit  they  had  received,  but  were  not  bound  to  put  their  Frewen 

hands  in  their  own  pockets,  and  from  their  other  resources  pay  i^x^j^iy^ 

the  difference  between  the  annual  value  of  the  property  itself  Assurance 

*^  Society 

and  the  total  amount  of  interest  upon  the  mortgage  debt.  The   

subject  of  the  head-note  is  not  referred  to  in  the  arguments  or 
judgment,  and  does  not  appear  to  me  to  have  been  decided, 
or  to  have  arisen,  in  the  case  at  all. 

I  may  add  that,  if  the  facts  in  Sijer  v.  Gladsto7ie  (1)  had 
been  such  as  to  justify  the  head-note,  it  is  a  case  where  the 
judges  of  the  Court  of  Appeal  in  Li  re  Hotclikys  (2)  considered 
that  there  were  two  distinct  gifts  ;  and,  if  so,  the  case  is  no 
authority  as  to  the  present  case. 

Another  case  cited  was  In  re  Hotclikys  (2)  before  the  Court 
of  Appeal.  [His  Lordship  stated  the  facts  of  that  case,  and 
read  from  the  judgment  of  Cotton  L.J.  the  paragraph  at  the 
lower  part  of  page  417  and  top  of  page  418,  and  the  final  para- 
graph, and  also  read  the  judgment  of  Lindley  L.J.,  ending  at 
the  sentence  :  "I  agree  with  Cotton  L.J.  Guthrie  v.  Wal- 
rond  (3)  is  more  applicable  to  this  particular  devise  than  the 
case  of  Syer  v.  Gladstone  (1),  which  is  to  be  explained  by  the 
fact  that  according  to  the  proper  construction  of  the  will  in 
that  case  there  were  two  gifts."  And  he  added  that  the 
accuracy  of  the  head-note  was  assumed.] 

That  being  so,  it  seems  to  me  that  the  cases  of  Guthrie  v. 
Walrond  (3)  and  In  re  Hotchkys  (2)  clearly  apply  to  this,  and 
that  the  testator  has  by  his  will  given  his  English  estates  as 
one  undivided  whole  ;  and  the  person  who  is  in  possession  as 
representing  the  tenant  for  life  is  not  entitled  to  split  it  up  and 
say  that  he  will  take  part  of  it  with  its  benefits,  free  from  the 
burdens  which  fall  upon  another  part. 

Then  there  is  another  matter  that  is  not  wholly  immaterial : 
namely,  that  in  the  present  case  to  a  very  large  amount  these 
mortgages  are  mortgages  for  which  the  testator's  estate  is 
liable,  and  with  respect  to  which,  therefore,  the  dispositions  in 
the  will  have  to  be  looked  at  and  borne  in  mind. 

(1)  30  Ch.  D.  614.  (2)  32  Ch.  D.  408.  (3)  22  Ch.  D.  573. 
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Then  it  is  said  that  it  would  be  absurd  to  say  that  if  the 
EngHsh  estates  had  been  divided  among  different  tenants  for 
hfe  the  contention  now  set  up  by  the  plaintiff  could  prevail. 
I  agree.  It  is  just  because  they  are  not  given  to  different 
tenants  for  life,  but  given  to  one  person  as  a  whole,  that  the 
contention  of  the  defendants,  it  seems  to  me,  cannot  prevail. 

Then  there  was  one  other  point  raised,  which  was  this. 
Taking  the  case  of  a  mortgagee  whose  security  was  insufficient, 
it  was  said  that  all  that  he  could  claim  by  law  would  be  to 
enter  into  possession  and  take  the  rents  and  profits.  That  is 
the  utmost  he  could  get,  especially  in  cases  where  there  is  no 
liability  on  the  part  of  the  testator's  estate,  as  is  the  case  with 
respect  to  the  100,000Z.  raised  by  the  trustees  of  the  term 
created  by  the  will;  and  it  is  said  that  this  is  the  utmost 
extent  of  his  right,  and  there  is  no  reason  why  the  tenant  for 
life  should  pay,  or  be  under  any  obligation  to  pay,  to  the 
mortgagee  what  he  has  no  right  to  under  his  security.  I  am 
not  satisfied  that  the  proposition  is  right.  It  may  be  perfectly 
right  and  fair  that  he  should  do  so  when  we  regard  the  benefit 
of  the  testator's  estate  which  is  charged  in  this  way  for  the 
purpose  of  preserving  the  estate.  It  is  very  much  for  the 
benefit  of  the  estate  that  the  mortgagees  should  not  enter  into 
possession;  and,  therefore,  it  may  be  a  very  good  reason  for 
the  testator  having  said,  rather  than  that  the  mortgagees 
should  be  induced  to  enter  into  possession  by  reason  of  the 
non-payment  of  interest,  he  would  provide  for  payment  of 
interest  to  them  for  the  benefit  of  his  estate  out  of  the  income 
of  the  other  parts  of  his  estate,  although  their  own  specific 
securities  did  not  give  them  a  charge  upon  such  other  parts. 

But,  in  the  next  place,  I  am  not  satisfied  that  the  construction 
contended  for,  namely,  that  the  mortgagees  are  not  entitled  to 
claim  the  benefit  of  the  provisions  in  the  will,  is  right.  There 
was  a  case,  not  dissimilar  from  this,  of  In  re  Fitzgerald's  Settle- 
ment. (1)  [His  Lordship  stated  the  effect  of  In  re  Fitzgerald's 
Settlement  (1),  and  said  : — ] 

That  case  goes  some  way  to  shew  that  in  the  present  case 
the  mortgagees  are  within  the  trusts  of  the  will  entitled  to  be 

(1)  37  Ch.  D.  18. 
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called  cestuis  que  trust ;  but  even  if  they  are  not,  the  passage  I  NORTH 
am  going  to  read  from  Cotton  L.J.'s  judgment  shews  that  the  1896 
obligation  to  carry  ou^t  provisions  as  to  the  mortgages  is  not  frewen 
affected.   [His  Lordship  read  from  the  judgment  of  Cotton  L.J.  j^j^^'i^^^^ 
the  paragraph  beginning  at  the  bottom  of  page  23,  and  con-  Assuranck 

tinned  : — ]    But  the  learned  judge  proceeds  to  point  out,  in  a   

passage  commencing  near  the  bottom  of  page  24,  that  there 
v^as  a  trust  for  the  benefit  of  the  mortgagees,  so  that  they 
should  not  be  obliged  to  become  mortgagees  in  possession. 

Therefore  the  disposition  made  by  the  settlor  (in  that  case 
by  a  voluntary  settlement,  and  in  the  present  case  by  will)  is 
one  in  which  the  settlor  may  well  have  had  in  consideration 
the  prevention  of  mortgagees  being  driven  into  possession — 
which,  as  the  Lord  Justice  says,  is  a  most  inconvenient  and 
perilous  position.  In  In  re  Fitzgerald's  Settlement  (1)  there 
were  trustees  of  a  term  who  had  to  accumulate  money  for  the 
purpose  of  discharging  mortgages,  and  they  were  the  persons 
who  were  directed  to  pay  it ;  but  it  seems  to  me  it  can  make 
no  difference  whatever  whether  the  mode  by  which  the  settlor's 
intention  is  to  be  worked  out  is  by  an  express  trust  through  the 
medium  of  trustees,  or  is  by  a  devise  of  property  for  life  with 
remainder  over,  carrying  with  it  well  known  legal  liabilities 
which  subsist  and  bind  the  property  just  as  much  as  if  they  had 
been  expressly  mentioned  in  the  instrument  creating  it. 

Under  these  circumstances  I  come  to  the  conclusion  that  the 
contention  of  the  plaintiff  is  right,  and  that  he  is  entitled 
to  have  the  whole  rents,  treated  as  one  sum,  appHed  towards 
payment  of  interest  on  all  the  mortgages ;  and  that  the  defend- 
ants are  not  entitled  to  split  up  the  estates,  and  to  say  that 
each  estate  is  to  be  taken  by  itself,  and  dealt  with  separately. 

Solicitors  for  plaintiff :  Collisson  d  Prichard, 
Solicitors  for  defendants  :  Walters,  Deverell  d  Co, 


(1)  37  Ch.  D.  18. 
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lo'     ^^^^^^^^  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  87— 
  '  Register  of  Trade  Marks — Change  of  Name  of  Proprietor. 

Where  a  limited  company  being  the  registered  owner  of  a  trade-mark 
changes  its  name,  it  is  the  duty  of  the  comptroller  on  request  to  substitute 
'  th(B  new  name  for  the  old  name  on  the  register. 

In  November,  1894,  the  name  of  a  limited  company  called 
"  The  St.  Andrew's  Cycle  Company,  Limited,"  was  duly 
changed,  in  accordance  with  the  provisions  of  the  Companies 
Acts,  to  "  The  New  Ormonde  Cycle  Company,  Limited."  The 
St.  Andrew's  Cycle  Company,  Limited,  were,  at  the  time  of 
their  change  of  name,  the  registered  owners  of  the  trade-mark 
"  The  Ormonde  Cycle." 

This  was  a  motion  on  the  part  of  the  New  Ormonde  Cycle 
Company,  Limited,  that  leave  might  be  given  to  alter  the 
registration  of  the  above-mentioned  trade-mark,  so  that  the 
name  of  the  applicants  might  be  inserted  on  the  register  instead 
of  the  name  "  The  St.  Andrew's  Cycle  Company,  Limited." 

The  following  are  the  material  provisions  of  the  Patents, 
Designs,  and  Trade  Marks  Acts,  1883  to  1888  :— 

Sect.  78  :  "  There  shall  be  kept  at  the  Patent  Office  a  book 
called  the  Eegister  of  Trade  Marks,  wherein  shall  be  entered 
the  names  and  addresses  of  proprietors  of  registered  trade- 
marks, notifications  of  assignments  and  of  transmissions  of 
trade-marks,  and  such  other  matters  as  may  be  from  time  to 
time  prescribed." 

Sect.  87  :  "Where  a  person  becomes  entitled  by  assignment, 
transmission,  or  other  operation  of  law  to  a  patent,  or  to  the 
copjrright  in  a  registered  design,  or  to  a  registered  trade-mark, 
the  comptroller  shall  on  request,  and  on  proof  of  title  to  his 
satisfaction,  cause  the  name  of  such  person  to  be  entered  as 
proprietor  of  the  patent,  copyright  in  the  design,  or  trade-mark, 
in  the  Eegister  of  Patents,  Designs,  or  Trade  Marks,  as  the 
case  may  be." 
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Sect.  90,  sub-s.  1 :  "  The  Court  may  on  the  application  of 
any  person  aggrieved  by  the  omission  without  sufficient  cause 
of  the  name  of  any  person  or  of  any  other  particulars  from 
any  register  kept  under  this  Act,  or  by  any  entry  made  with- 
out sufficient  cause  in  any  such  register,  make  such  order 
for  making  expunging  or  varying  the  entry,  as  the  Court 
thinks  fit." 

Sect.  92,  sub-s.  1 :  "  The  registered  proprietor  of  any  regis- 
tered trade-mark  may  apply  to  the  Court  for  leave  to  add  to  or 
alter  such  mark  in  any  particular,  not  being  an  essential  parti- 
cular within  the  meaning  of  this  Act,  and  the  Court  may  refuse 
to  grant  leave  on  such  terms  as  it  may  think  fit." 

John  Cutler,  for  the  applicants.  I  submit,  in  the  first  place, 
that  it  being  the  duty  of  the  comptroller  under  s.  78  of  the 
Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888,  to  keep 
a  register  of  trade-marks  with  the  names  and  addresses  of  the 
owners,  it  is  his  duty  to  keep  the  correct  names  and  addresses ; 
and  therefore  he  has  implied  power  on  the  change  of  name  or 
address  of  the  owner  to  amend  the  register  in  that  respect.  In 
the  alternative,  I  say  that  the  name  of  the  owner  is  a  non- 
essential particular,  part  of  the  trade-mark,  and  therefore  the 
Court  has  power,  under  s.  92,  sub-s.  1,  to  amend  the  registra- 
tion by  altering  the  name  to  the  present  correct  name.  This 
view  has  been  acted  on  in  In  re  Natiojial  Wholesale  Tea  Supply 
Association.  (1) 

NoETH  J.  I  have  some  difficulty  in  saying  that  there  is 
power  to  alter  the  register  as  asked  under  the  words  of  either 
of  the  sections  referred  to.  Sect.  92  applies  to  alterations  in 
some  particular  in  the  trade-mark ;  the  registered  name  of 
the  company  is  not  part  of  the  trade-mark.  I  will  see  the 
comptroller  on  the  subject ;  in  the  meanwhile  the  motion  can 
stand  over. 


NOKTH 
1896 

Ex  'part 
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July  10.  The  motion  was  now  brought  on  again,  counsel 
for  the  comptroller  having  in  the  meantime  been  instructed  to 
appear. 

(1)  10  Eep.  Pat.  Cas.  164. 
Vol.  II.  1896.  2  0  1 
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John  Cutler,  for  the  applicants.  Sect.  90,  sub-s.  1,  of  the 
Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888,  em- 
powers the  Court,  where  any  person  is  aggrieved  by  what 
amounts  to  a  misdescription  on  the  register,  to  vary  the  register 
in  respect  of  the  name  of  the  owner  or  any  other  particular. 
That  power  seems  to  cover  the  present  case :  In  re  Patent 
Plumbago  Crucible  Co.  (1)  I  contend,  further,  that  by  a. 
change  of  name  carried  out  by  legal  means  there  is  in  effect 
a  devolution  of  title  such  as  is  contemplated  by  s.  87.  The 
trade-mark  which  was  the  property  of  the  St.  Andrew's  Cycle 
Company,  Limited,  has  become  the  property  of  the  New 
Ormonde  Cycle  Company,  Limited ;  therefore  it  is  the  duty  of 
the  comptroller  on  request  and  proof  of  title  to  cause  the  latter 
name  to  be  entered  on  the  register  as  the  proprietors. 

Ingle  Joyce,  for  the  comptroller.  The  Board  of  Trade  are 
desirous  of  assisting  the  applicants,  but  they  feel  that  there  is 
some  difficulty  in  holding  that  this  case  is  within  the  strict 
language  of  any  section  relating  to  the  alteration  of  the  register. 
In  the  cases  where  such  alteration  has  been  made  the  difficulty 
does  not  seem  to  have  been  fully  discussed.  It  is  only  reason- 
able that  the  alteration  should  be  made  if  the  Court  is  of 
opinion  that  the  alteration  can  be  made,  either  by  the  Court 
under  s.  90,  sub-s.  1,  or  by  the  comptroller  under  s.  87,  which 
does  apply  to  analogous  cases.  It  would  be  more  convenient 
that  an  alteration  such  as  this  should  be  made  as  of  course  b}^ 
the  comptroller  without  the  expense  of  an  application  to  the 
Court.  It  must  be  admitted,  however,  that  it  is  difficult  to 
see  how  there  has  been  any  change  of  ownership  by  operation 
of  law  because  there  has  been  a  voluntary  change  of  name. 


North  J.  The  view  I  take  is  that  the  comptroller  can  do 
what  he  is  asked  to  do  under  s.  87 ;  and  that,  I  think,  is  clearly 
the  most  convenient  course  to  be  adopted.  Sect.  87  provides 
that  the  comptroller  may  on  proof  of  title  to  his  satisfaction 
cause  the  name  of  the  person  to  be  entered  as  proprietor.  It  is 
obviously  convenient  that  the  comptroller  should  be  the  person 
before  whom  any  question  of  formal  proof  of  change  of  name  by 

(1)  7  Rep.  Rat.  Gas.  282. 
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marriage  or  by  an  Act  of  Parliament  or  otherwise  should  be 
brought.  Then  is  it  within  the  powers  of  this  section  ?  It  is 
quite  clear  that  the  thing  ought  to  be  done.  If  it  cannot  be 
done,  there  is  an  omission  in  the  Act.  It  is  clear  that  if  a 
company  which  is  the  proprietor  of  a  patent  changes  its  name, 
or  if  a  lady  who  is  the  proprietor  of  a  patent  changes  her  name 
by  marriage,  the  object  and  intention  of  the  statute  is  that 
the  name  of  the  proprietor  should  appear  on  the  register ;  and 
that  is  the  present  name  of  the  company  or  person — not  the 
name  that  the  company  or  person  may  have  had  in  some  time 
past,  but  which  for  every  other  purpose  has  been  given  up  ever 
since  the  legal  change  of  name,  or  the  marriage,  took  place. 

I  do  not  think  that  the  case  comes  within  s.  90,  because  the 
power  to  make  an  order  under  that  section  seems  to  me  to 
a^ise  only  where  there  is  a  person  aggrieved  by  the  omission 
without  sufficient  cause  of  something  which  the  law  requires  to 
be  put  on  the  register ;  and  it  cannot  be  said  that  a  person  is 
aggrieved  by  the  omission  of  his  name  without  sufficient  cause, 
if  the  Act  does  not  contain  any  provision  authorizing  the  in- 
sertion of  that  name.  I  think  you  would  have  to  put  a  forcible 
construction  upon  that  section  to  arrive  at  this  result.  It 
seems  to  have  been  done  in  three  or  four  cases :  once  by 
Stirling  J.,  and  by  myself  on  one  occasion ;  but  I  know  that 
neither  before  Stirling  J.,  with  whom  I  have  conferred  on  the 
subject,  nor  myself,  was  the  point  argued.  I  believe  what  Mr. 
Ingle  J oyce  says,  that  it  never  was  decided  by  any  judge  in  any 
case.  I  feel  much  less  difficulty  in  saying  that  it  comes  under 
s.  87  than  under  s.  90.  When  one  looks  at  s.  78  and  s.  87 
together,  it  is  quite  clear  what  the  Act  contemplates.  What 
is  intended  is  that  the  register  shall  contain  a  perfect  record, 
complete  up  to  date,  of  the  names  and  addresses  of  the  pro- 
prietors of  the  trade-marks.  It  is  for  the  public  benefit  that 
the  register  is  kept,  and  it  ought  to  be  kept  correct  up  to  date. 
I  think  that  the  case  comes  within  the  87th  section.  If  it 
is  necessary  to  apply  any  particular  word  to  it,  I  think  that 
when  the  company  does,  in  the  mode  prescribed  by  law, 
proceed  to  give  up  one  name  and  take  another,  the  name  of 
the  new  company  ought,  by  reason  of  what  has  taken  place  by 
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such  operation  of  law,  to  appear  on  the  register,  and  the  register 
ought  to  he  altered. 

It  was  suggested  that  the  change  of  name  of  the  company  is 
not  by  operation  of  law  at  all,  but  that  it  is  by  reason  of  the 
company  voluntarily  choosing  to  change  its  name,  and  so  in  the 
case  of  the  lady  voluntarily  choosing  to  marry  a  husband  whose 
name  is  different  from  her  own ;  but  the  fact  that  it  is  voluntary 
does  not  prevent  it  being  within  the  section.  An  assignment  is 
voluntary — at  least  many  assignments  are  ;  and  yet  the  altera- 
tion of  name  effected  by  an  assignment  from  A.  to  B.  is  a  thing 
which  is  to  call  this  section  into  play.  It  seems  to  me  that 
when  the  present  legal  name  of  the  proprietor  ceases  to  be  on 
the  register  the  new  legal  name  of  the  proprietor  ought  to  be 
placed  upon  it.  I  think  it  is  within  the  power  of  the  Court  to 
do  this  under  the  87th  section,  and  the  mode  of  doing  it  is, 
under  that  section,  by  applying  to  the  comptroller ;  and  as  a 
matter  of  course  when  I  say  apply  to  him,  it  shews  in  my 
opinion  that  he  has  power,  when  the  application  is  made,  to 
act  upon  it,  and  make  the  necessary  alteration.  If  he  should 
refuse  to  make  it,  application  could  then  be  made  to  the  Court 
under  s.  90. 


Solicitors  :  B,  E.  Camj^hell ;  Solicitor  to  the  Board  of  Trade. 
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In  re  VEUVE  MONNIEK  ET  SES  FILS,  LIMITED. 
Ex  parte  BLOOMENTHAL. 

[00352  of  189-i.] 

Contributory — Certificate  that  Sharefi  are  fully  jpaid  up — Estoppel. 

B.  lent  to  a  limited  company  lOOOZ.  on  its  promissory  note  on  the  terms 
that  the  company  should  give  him  collateral  security  on  10,000  fully  paid- 
up  11.  preference  shares,  and  that  if  the  company  should  wish  to  pay  oft' 
any  part  of  the  amount  B.  was  to  return  shares  at  the  same  rate  at  which 
he  had  taken  them.  The  company  handed  to  B.  certificates  for  10,000 
shares,  which  certificates  stated  that  B.  was  the  registered  holder  of  them, 
and  that  they  were  fully  paid  up.  They  were  in  fact  shares  on  which 
nothing  had  been  paid.  The  company  sold  some  of  these  shares,  and  B. 
executed  transfers  of  the  shares  sold.  His  name  remained  on  the  register 
for  the  remainder  when  an  order  was  made  for  winding  up  the  company, 
and  he  was  placed  on  the  list  of  contributories  in  respect  of  them.  B. 
applied  to  have  his  name  struck  out  from  the  list  of  contributories  on  the 
ground  that  the  company  were  estopped  by  the  certificates  from  denying 
that  the  shares  were  fully  paid  up  : — 

Held  (affirming  the  decision  of  Vaughan  Williams  J.),  that  as  B.  knew 
that  the  shares  were  the  property  of  the  company,  that  they  had  not  been 
transferred  to  him,  and  that  they  had  not  been  fully  paid  up  by  himself, 
he  knew  facts  enough  to  lead  any  one  who  considered  them  to  the  conclu- 
sion that  the  shares  were  not  fully  paid  up  ;  that  he,  therefore,  could  not 
rely  on  the  certificates  as  an  estoppel,  and  that  he  must  remain  on  the  list 
of  contributories. 

This  was  an  appeal  by  E.  Bloomenthal  from  a  decision  of 
Vaughan  Williams  J.,  refusing  an  application  to  strike  his 
name  out  of  the  list  of  contributories. 

The  company  was  registered  on  May  16, 1890,  with  a  nominal 
capital  of  100,000Z.  divided  into  11.  shares,  of  which  40,000 
were  preference  shares  with  a  cumulative  dividend.  But  few 
shares  were  taken  by  the  public.  Bloomenthal,  who  was  a 
wholesale  stationer,  became  connected  with  the  company  by 
printing  for  them  and  supplying  them  with  stationery. 

In  February,  1894,  the  secretary  of  the  company  asked 
Bloomenthal  to  lend  the  company  1000/.  It  was  ultimately 
agreed  verbally  between  Bloomenthal  and  the  managing  director 
that  Bloomenthal  should  lend  the  company  1000/.  on  the  terms 
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C.A.  of  the  company  giving  their  acceptance  for  that  sum,  and 

1896  giving  him  security  on  10,000  fully  paid-up  preference  shares 

In  re  the  company,  and  of  Bloomenthal,  in  case  of  part  of  the  loan 

MoNNiER  P^^^  off,  returning  a  proportionate  part  of  the  shares. 

ET  sEs  FiLs,  On  February  8,  1894,  the  secretary  wrote  to  Bloomenthal  as 

Limited.     „  ^     '  '  j 

Ex  parte     folloWS  :- 

^tS^^^'  to  acknowledge  receipt  of  your  cheque  for  lOOOZ.,  in 

repayment  of  which  we  beg  to  hand  you  herewith  our  accept- 
ance due  August  11  for  lOOOZ.,  together  with  cheques  in  settle- 
ment of  interest.  We  also  hand  you  certificates  for  10,000  7% 
Veuve  Monnier  Preference  Shares,  which  we  authorize  you  to 
hold  as  collateral  security  for  the  due  payment  of  the  above 
acceptance  at  maturity.  It  is  understood  that  should  we  wish 
to  pay  off  any  part  of  this  bill  previous  to  the  due  date  of  same 
you  are  to  return  us  shares  at  the  same  rate  at  which  you  have 
taken  them." 

In  the  directors'  minute-book,  under  the  date  of  February  20^ 
1894,  was  the  following  entry : — 

"  The  secretary  reported  that  under  the  managing  director's 
authority  an  advance  of  lOOOZ.  had  been  obtained  from  Mr.  F. 
Bloomenthal  against  10,000  of  the  company's  7%  Cumulative 
Preference  Shares  deposited  with  him  as  collateral  security  for 
the  due  repayment  of  the  company's  acceptance  at  maturity. 
In  completion  of  this  advance  bills  were  accepted  and  certificates 
signed  by  Mr.  Austin  and  Mr.  Hudson." 

Along  with  the  letter  of  February  8  were  ten  certificates  for 
1000  shares  each  under  the  seal  of  the  company  in  the  following 
form  : — 

"This  is  to  certify  that  F.  Bloomenthal  of  -  is  the  re- 
gistered proprietor  of  one  thousand  7  per  cent.  Cumulative 

Preference  Shares  of  11.  each,  numbered    to    both 

inclusive  in  Veuve  Monnier  et  ses  Fils,  Limited,  subject  to  the 
articles  of  association  of  the  said  company,  and  that  on  each  of 
such  shares  the  full  amount  has  been  paid." 

Bloomenthal  afterwards,  in  his  cross-examination,  stated  the 
proposal  made  to  him  as  being  "  That  I  should  lend  to  the 
company  lOOOZ.  against  10,000  fully  paid-up  11.  shares,  with 
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Bloomen- 

THAL. 


this  condition,  that  should  the  company  at  any  time  require  C.A. 
any  part  of  those  shares  I  should  be  ready  to  transfer  those  1896 
shares  at  the  same  rate  as  what  I  had  advanced."  jn  re 

In  April,  1894,  Bloomenthal  made  a  further  advance  of  600Z.  i^i^nnTer 

under  circumstances  precisely  similar  to  those  of  the  sum  of  ^'^  ^^^^^ 

^  ^  Limited. 

lOOOZ. 

In  November,  1894,  the  company  disposed  by  public  auction 
of  200  of  the  shares  which  had  been  registered  in  Bloomenthal's 
name  at  17s.  6d.  each,  and  he  at  the  request  of  the  company 
executed  transfers  of  them,  and  signed  an  authority  to  the 
auctioneers  to  pay  the  purchase-money  to  the  company.  He 
received  from  them  in  reduction  of  the  loan  20Z.  out  of  the 
purchase-money . 

The  shares  which  became  vested  in  Bloomenthal  were  not  in 
fact  fully  paid-up  shares,  but  newly  issued  shares  on  which 
nothing  had  been  paid. 

In  his  cross-examination  Bloomenthal  stated  that  he  con- 
sidered the  shares  not  to  belong  to  him  but  to  the  company, 
and  that  he  was  only  custodian  for  the  fulfilment  of  their 
acceptances."  He  further  deposed  that  till  December,  1894, 
he  believed  that  the  shares  were  fully  paid  up,  and  had  never 
any  suspicion  to  the  contrary  until  he  was  casually  informed 
by  a  stranger  that  they  were  shares  on  which  nothing  had 
been  paid. 

On  receiving  this  information  and  finding  that  the  company- 
was  not  in  a  prosperous  condition,  Bloomenthal  applied  to  the- 
company  to  remove  his  name  from  the  register,  and  in  January,. 
1895,  gave  notice  of  motion  to  have  his  name  expunged.  Before^ 
this,  however,  a  petition  for  winding-up  was  presented,  on. 
which  an  order  for  compulsory  winding-up  was  subsequently 
made.  He  was  placed  on  the  list  of  contributories,  and  took 
out  a  summons  in  the  winding-up  to  have  his  name  expunged. 
Vaughan  WilHams  J.  refused  the  application,  and  Bloomenthal 
appealed. 

Asthury,  Q.C.,  and  Romer,  for  the  appeal.  We  contend 
that  to  make  a  man  liable  as  a  member  in  the  winding-up  of 
a  company  he  must  have  agreed  to  take  shares  of  the  nature 
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C.A.  of  which  the  shares  actually  are,  or  he  must  have  taken 

1896  them  with  such  knowledge  as  prevents  him  from  raising  an 

In  re  estoppel  against  the  company  arising  from  their  certificate  that 

MonnIer  shares  are  not  such  as  they  really  are.    If  the  company 


not  bound  to  allow  the  liquidator  to  do  what  it  would  be  a 
fraud  in  the  company  to  do.  In  Waterhouse  v.  Jamieson  (1)  a 
transferee  of  shares  was  held  to  be  protected  by  the  statement 
of  the  company  that  they  were  fully  paid  up  ;  and  in  the  Ooregum 
Gold  Mining  Company  of  India  v.  Boper  (2)  it  was  intimated 
that  if  there  was  no  knowledge  the  principle  of  Waterhouse  v. 
Jamieson  (1)  would  apply  to  an  allottee  as  well  as  a  transferee. 
It  is  there  laid  down  that  the  rights  which  the  liquidator 
enforces  are  in  the  right  of  the  company,  and  he  is  in  no 
better  position  than  the  company.  An  instance  of  this  is  BecWs 
Case  (3),  and  this  is  a  stronger  case  than  that. 

[LiNDLEY  L.J.  Can  the  appellant  say  he  is  a  bona  fide 
holder  for  value  without  notice  ?  Knowing  as  much  as  he  did, 
could  he  be  justified  in  believing  that  these  shares  were  fully 
paid  up  ?  ] 

Constructive  notice  will  not  prevail  against  an  estoppel. 
Beck's  Case  (3)  is  an  instance  of  a  struggle  to  let  a  person  out 
of  position  not  so  hard  as  this.  Bloomenthal  cannot  be  con- 
sidered to  have  contracted  to  take  these  shares.  In  Carling's 
Case  (4)  it  was  held  that  where  the  company  stated  shares  to  be 
fully  paid  up,  it  made  no  difference  that  they  were,  allotted 
directly  to  the  holder. 

[EiGBY  L.J.  The  Court  in  that  case  lays  great  stress  on 
the  fact  that  there  was  a  registered  contract,  so  that  there 
might  be  fully  paid-up  shares  on  which  money  had  not  been 
paid.] 

That  was  an  important  element ;  but  the  case  went  also  on 
other  grounds.  The  only  question  is  whether  a  holder  of 
shares  took  them  with  knowledge  sufficient  to  prevent  his 
relying  on  estoppel :  In  re  British  Farmers'  Pure  Linseed  Cake 

(1)  L.  E.  2  H.  L.,  Sc.  29.  (3)  L.  E.  9  Ch.  392. 

(2)  [1892]  A.  C.  125.  (4)  1  Ch.  D.  115. 


2Ch. 


CHANCEKY  DIVISION. 


529 


Co.  (1) ;  Burhinshaw  v.  Nicolls.  (2)  The  decision  of  the  House  C.:a, 
of  Lords  is  strongly  in  our  favour.  If  a  man  has  shares  allotted  1896 
to  him  as  fully  paid  up  in  consideration  of  services  he  has  j 


n  re 


rendered,  he  must  see  that  there  is  a  registered  contract  which  ]>ionnier 
authorizes  it,  otherwise  he  is  hit  by  s.  25  :  but  in  other  cases  he  ^1  ^^'^^^ 

*^  Limited. 

is  entitled  to  rely  on  the  statement  of  the  company  that  the  Ex  parte 
shares  are  fully  paid  up,  and  the  observations  (3)  precisely  apply,  "^^y^^^^" 

In  the  case  of  Ex  parte  Sandys  (4),  the  shareholder  intended   

to  take  shares  knowing  that  they  had  not  been  fully  paid 
up,  but  believing  that  the  directors  had  power  to  issue  them 
at  a  discount.  There  was  no  mistake  of  fact  in  that  case, 
but  only  a  mistaken  view  of  the  law.  In  the  Ooregimi  Case  (5) 
there  was  full  notice  ;  but  the  House  of  Lords  recognised  the 
principle  of  Waterhouse  Y.Jamieson  (6)  as  the  one  which  would 
have  governed  the  case  if  there  had  been  no  knowledge.  In 
Farhury's  Case  (7)  Parbury,  who  was  an  original  allottee, 
escaped,  because  in  his  certificate  it  was  stated  that  5/.  per 
share  had  been  paid,  though  in  fact  he  had  paid  it  to  his 
own  agent,  who  had  embezzled  it.  Yaughan  "Williams  J. 
here  says  that  the  appellant  well  knew  that  the  shares  had 
not  in  fact  been  paid  up  ;  but  the  evidence  does  not  support 
that  view. 

Eve,  Q.C.,  and  Martelli,  for  the  liquidator.  We  concede 
that  it  was  understood  by  all  parties  that  the  directors  could 
legally  make  the  shares  security  in  this  way ;  but  that  was  a 
mistake  of  law. 

[LiNDLEY  L.J.  Why  should  not  Bloomenthal  believe  the 
statement  of  the  directors  that  the  shares  were  fully  paid  up  ?  ] 

We  ask  the  Court  to  infer  from  the  evidence  that  Bloomenthal 
was  put  on  inquiry  as  to  where  10,000  fully  paid-up  shares  came 
from.  He  knew  that  they  were  not  shares  which  had  been 
allotted  to  some  one  else,  for  he  regarded  them  all  along  as  the 
property  of  the  company ;  he  was  put  upon  inquiry. 

[EiGBY  L.J.    Is  that  enough  to  prevent  an  estoppel  ?  ] 

(1)  7  Ch.  D.  533.  (4)  42  Ch.  D.  98. 

(2)  3  App.  Cas.  1004  (S.  C.  on  (5)  [1892]  A.  C.  125. 
appeal).                                                    (6)  L.  R.  2  H.  L.,  Sc.  29. 

(3)  Ibid.  lOlG.  (7)  [1896]  1  Ch.  100. 
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It  is  enough  to  prevent  estoppel  that  on  the  evidence  it  is 
impossible  that  Bloomenthal  can  have  supposed  that  the  shares 
had  been  paid  up,  and  he  does  not  say  he  did,  nor  does  he 
suggest  any  v^ay  in  v^hich  they  could  have  been ;  he  only 
supposed  that  he  incurred  no  liability  on  them.  He  did  not 
take  any  legal  steps  to  repudiate  them  before  the  v^inding-up. 

Astbury,  Q.C.,  in  reply.  A  positive  statement  creates  an 
estoppel  unless  the  person  to  whom  it  is  made  has  sufficient 
knowledge  to  prevent  his  relying  upon  it.  The  liquidator 
only  suggests  constructive  knowledge. 


June  9.  LiNDLEY  L.J.  This  is  an  appeal  by  Mr.  Bloomen- 
thal against  an  order  of  Yaughan  Williams  J.  treating  him  as 
a  shareholder  in  respect  of  16,000/.  preference  shares  in  the 
Veuve  Monnier  et  ses  Fils,  Limited.  The  company  was 
registered  in  1890.  Mr.  Bloomenthal  obtained  the  privilege 
of  doing  their  printing,  and  he  occasionally  lent  them  money. 
In  February,  1894,  he  was  asked  to  lend  the  company  lOOOZ., 
and  he  was  induced  to  do  so  by  the  statement  that  he  would 
have  lodged  with  him  as  security  10,000  7  per  cent.  11.  preference 
shares  fully  paid  up.  He  did  lend  the  company  lOOOZ.  upon  the 
security  of  certificates  for  10,000  preference  shares.  There  was 
a  similar  transaction  in  April,  1894,  when  he  lent  the  company 
600L  upon  the  same  terms  as  before  and  on  the  same  security 
as  before.  The  nature  of  the  transaction  is  shewn  by  the 
secretary's  letter  of  February  8,  1894  [his  Lordship  here  read 
that  letter],  and  Mr.  Bloomenthal's  account  in  his  cross- 
examination  is  substantially  to  the  same  effect.  He  says  : 
"  The  arrangement  was  this,  that  I  should  lend  the  company 
lOOOZ.  against  10,000  fully  paid-up  11.  shares  with  this  condi- 
tion, that  should  the  company  at  any  time  require  any  part  of 
those  shares  I  should  be  ready  to  transfer  those  shares  at  the 
same  rate  as  what  I  had  advanced."  Whether  it  was  contem- 
plated at  the  time  that  these  shares  should  be  registered  in  his 
name  or  not  does  not  seem  to  be  clear.  I  see  no  evidence  to 
shew  that  it  was  part  of  the  bargain  that  they  should  be  regis- 
tered in  his  name ;  but  they  were  so  registered,  both  the  original 
10,000  and  the  subsequent  6000,  and  he  received  certificates 
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from  the  secretary  which  are  very  important.  I  will  read  one 
•of  them.  It  is  headed  Preference  shares.  Veuve  Monnier 
et  ses  Fils,  Limited,  Registered,  &c."  This  is  to  certify  that 
Mr.  Bloomenthal  is  the  registered  proprietor  of  10,000  7  per 

cent,  cumulative  preference  shares  of  11.  each  numbered  

to  both  inclusive  in  Veuve  Monnier  et  ses  Fils,  Limited, 

subject  to  the  articles  of  association  of  the  said  company,  and 
that  on  each  of  such  shares  the  full  amount  has  been  paid." 
That  informs  Mr.  Bloomenthal  of  two  things.  It  informs  him, 
first,  that  he  has  been  registered  in  respect  of  those  shares  ;  it 
informs  him,  secondly,  that  on  each  of  such  shares  the  full 
amount  has  been  paid.  The  first  statement  was  true;  the 
second  statement  was  not  true.  Knowing  that  he  had  been  so 
registered,  he  does  not  in  any  way  object  to  it.  "When  the 
6000  shares  are  pledged  to  him  as  security  for  the  further 
advance  of  600/.  he  receives  further  certificates  in  the  same 
form,  again  informing  him  that  he  is  on  the  register  in  respect 
of  those  shares.  It  is  very  important  with  reference  to  one 
part  of  this  case,  that  when  the  company  in  November  required 
him  to  transfer  some  of  those  shares,  to  enable  them  to  raise 
money  and  to  repay  him  some  of  his  advance,  he  executes 
transfers  of  those  shares  as  a  shareholder.  Pausing  there  for 
a  moment,  that  last  fact  satisfies  me  that  this  case  cannot  be 
brought  within  the  principle  of  Beck's  Case  (1),  on  which 
Mr.  Astbury  so  much  relied.  In  Beck's  Case  (1)  the  man  had 
been  put  on  the  register  without  any  authority  at  all,  and 
the  only  question,  as  James  L.J.  said,  was  whether  there  was 
anything  to  prevent  him  from  denying  that  he  was  a  share- 
holder. The  answer  was  that  there  was  absolutely  nothing. 
But  here  there  is.  There  is  the  assertion  by  him,  or  the 
exercise  by  him,  of  his  rights  as  a  registered  shareholder,  by 
transferring  some  of  the  shares  which  were  put  into  his  name 
and  which  were  standing  in  his  name  with  his  knowledge  and 
without  any  disapproval  on  his  part.  It  appears  to  me,  there- 
fore, that  it  is  impossible  for  him  to  say,  as  Beck  said,  ^'  I  am  not  a 
shareholder  in  this  company."  Such  cases  as  Ex  parte  Sandys  (2) 
and  others  are  conclusive  to  my  mind  to  shew  that  he  is  a 
(1)  L.  R.  9  Ch.  392.  (2)  42  Ch.  D.  98. 
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registered  shareholder  in  respect  of  these  shares,  and  he  cannot 
get  out  of  that  position.  Neither  would  he  care  to  get  out  of 
it  if  the  shares  were  what  they  were  represented  to  be,  namely, 
fully  paid  up. 

I  pass  from  the  first  step  which  I  think  is  absolutely  clear 
to  the  second  step,  which  is  the  really  important  and  difficult 
one — whether  he  can  say  to  the  company,  "  You  are  estopped 
from  requiring  me  to  pay  upon  these  shares  because  of 
your  statement,  on  the  faith  of  which  I  acted,  that  on  each 
of  the  shares  put  into  my  name  the  full  amount  had  been 
paid."  Now  if  this  gentleman  were  a  bona  fide  purchaser  for 
value  of  these  shares  without  notice  of  the  truth,  I  should  be 
of  opinion  that  he  could  say  to  the  company,  "  You  are 
estopped  from  denying  that  statement,  and  although  I  am 
a  shareholder  I  am  not  liable  to  pay  calls  upon  those 
shares  because  you  have  yourself  admitted  that  they  are 
fully  paid  up." 

That  brings  us  to  the  question,  which  is  the  really  difficult 
question  in  this  case — the  question  of  fact.  That  a  bona  fide 
holder  for  value  of  shares  which  purport  to  be  paid  up,  and 
which  he  acquired  without  knowledge  that  they  were  not  paid 
up,  is  not  liable  to  calls,  was  settled  in  the  Scotch  case  of 
Waterhouse  v.  Jamieson  (1),  and  again  in  Burkinshaw  v- 
NicoUs  (2) ;  and  although  those  were  cases  of  transfers,  I  am 
of  opinion  that  the  doctrine  is  not  necessarily  confined  to 
transfers,  but  may  be  extended  to  the  case  of  an  allottee. 
Farhury's  Case  (3)  is  an  instance  in  point.  In  that  case 
Parbury  was  an  allottee  from  the  company.  He  had  paid  a 
person  the  full  amount  of  those  shares  in  order  that  that  person 
might  pay  the  same  to  the  company  and  procure  for  Parbury 
a  proper  certificate.  The  person  (Wright)  who  received  the 
money  and  who  was  connected  with  the  company  misapplied 
the  money ;  but  the  company  gave  Mr.  Parbury  a  certificate 
that  they  had  received  his  money  and  that  his  shares  were 
paid  up  in  full,  although  in  truth  that  was  not  the  case.  The 
doctrine  sanctioned  by  the  House  of  Lords  in  Waterhouse  v» 

(1)  L.  K.  2  H.  L.,  Sc.  29.  (2)  3  App.  Cas.  1004. 

(3)  [1896]  1  Ch.  100. 
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Jamieson  (1)  and  in  Burhinshaw  v.  Nicolls  (2)  was  properly 
applied  in  Parbury's  Case  (3),  although  he  was  an  allottee  and 
not  a  transferee.  He  had  every  reason  to  suppose  that  the 
statement  made  by  the  company  to  him  was  true,  and  he  had 
no  reason  whatever  to  doubt  that  they  had  received  his  money, 
although  in  fact  they  had  not. 

Now,  can  Mr.  Bloomenthal  bring  his  case  within  that 
principle  ?  Mr.  Astbury  has  struggled  very  hard  to  satisfy  us 
that  he  can.  He  says,  "  These  certificates,  which  told  my  client, 
Mr.  Bloomenthal,  that  he  was  the  registered  shareholder,  told 
him  in  so  many  words  that  on  each  of  such  shares  the  full  amount 
has  been  paid,  and  he  had  no  suspicion  that  that  was  not  true." 
That  is  the  strongest  way  of  putting  it.  But  what  did 
Mr.  Bloomenthal  know  ?  It  appears  to  me  that  he  knew  so 
much  that  if  he  had  taken  the  trouble  to  avail  himself  of  what 
he  knew  he  would  have  realized  the  fact  that  these  shares  could 
not  be  fully  paid  up — in  other  words,  he  knew  facts  which 
shewed  that  that  statement  was  not  true,  although  I  believe 
him  perfectly  when  he  said  that  he  did  not  think  about  the 
matter,  and  that  he  did  not  see  the  consequences  of  what  he 
was  doing.  Now,  what  he  knew,  unfortunately  for  him,  was 
this :  he  knew,  first  of  all,  that  these  shares  were  the  com- 
pany's shares.  It  was  part  of  the  bargain  that  they  should 
be  the  company's  shares,  and  should  be  pledged  to  him  by  the 
company  for  the  debt  of  the  company,  and  that  he  should  hold 
them  for  the  company,  subject,  of  course,  to  the  repayment  of 
his  debt.  He  knew,  secondly,  that  he  had  paid  nothing  upon 
them.  Knowing  those  two  things,  he  had  all  the  facts  necessary 
to  shew  anybody  who  put  them  together  and  thought  about 
the  matter  at  all,  that  the  statement  as  to  the  shares  being 
fully  paid  up  could  not  have  been  true.  It  was  suggested 
that,  for  anything  he  knew  to  the  contrary,  these  shares  might 
have  been  the  property  of  some  one  who  was  entitled  to  have 
fully  paid-up  shares  allotted  to  him,  and  that  he  was  the 
nominee  of  some  such  person.  It  appears  to  me  the  nature  of 
the  transaction  excludes  the  possibility  of  any  such  supposition  ; 

(1)  L.  E.  2  H.  L.,  Sc.  29.  (2)  3  App.  Cas.  1004. 

(3)  [1896]  1  Ch.  100. 
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and  I  think,  although  at  first  I  doubted  it,  that  Vaughan 
WilHams  J.  was  right  when  he  came  to  the  conclusion  he 
did,  as  a  matter  of  fact,  that  "  Mr.  Bloomenthal  did  not  think 
for  one  moment  that  the  10,000^.  had  been  actually  paid— 
that  was  not  his  notion ;  he  knew  perfectly  well  that  the 
10,000Z.  was  not  actually  paid ;  he  knew  perfectly  well  that  he 
was  allottee  of  the  shares."  I  believe  that  is  true ;  but  it  must 
be  qualified  with  this — though  I  am  afraid  the  qualification 
cannot  assist  Mr.  Bloomenthal — that  he  did  not  think  it  out. 
It  is  not  that  he  did  not  know  the  truth,  but  it  is  that  he  did 
not  realize  the  consequence,  and  he  has  unwarily  fallen  into  a 
pit  from  which  the  ingenuity  of  his  counsel,  backed  as  it  is  by 
the  desire  of  the  Court,  is  not  able  to  extricate  him. 
I  think  the  appeal  must  be  dismissed  with  costs. 


Lopes  L.J.  In  this  case  Mr.  Bloomenthal  is  on  the  register 
for  16,000  shares,  and  he  desires  to  be  relieved  from  the  liability 
attaching  to  his  position  as  a  registered  shareholder. 

Now,  I  do  not  hesitate  to  say  that  this  is  a  very  hard  case, 
and,  speaking  for  myself,  I  have  struggled  as  far  as  I  have  been 
able  to  do  so  to  exonerate  him  from  the  terrible  liability  which 
he  has  brought  upon  himself.  There  can  be  no  doubt  of  this, 
that  he  is  a  registered  shareholder ;  and  I  can  have  no  doubt 
that  he  perfectly  well  knew  that  he  was.  But  then  what  he 
relies  on  and  what  is  urged  by  counsel  on  his  behalf  is  this :  he 
relies  on  estoppel.  How  far  he  can  rely  upon  that  in  my 
judgment  depends  upon  a  question  of  fact,  that  question  being 
what  he  really  did  know.  If  Mr.  Bloomenthal  did  not  know, 
and  had  no  reason  to  know,  that  these  shares  were  not  fully 
paid  up,  the  certificates  to  which  reference  has  been  made, 
which  state  in  the  clearest  and  most  unequivocal  language  that 
the  shares  were  fully  paid  up,  would  estop  the  liquidator  and 
would  prevent  his  setting  up  the  truth ;  but  if,  on  the  other 
hand,  he  knew  or  ought  to  have  known  that  those  shares  were 
not  fully  paid  up,  the  estoppel  would  be  unavailing.  Now,  I 
cannot  doubt  that  he  knew  as  a  fact  that  these  shares  were  not 
fully  paid-up  shares  ;  he  knew  and  must  have  known  that  he 
had  not  paid  for  them ;  he  knew  and  must  have  known  that 
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there  had  been  no  transfer  to  him  of  those  shares ;  and  he  C.  A. 

knew  that  the  pubHc  to  whom  these  shares  had  been  offered  i896 

had  not  taken  them  up.    Moreover — and  that  I  think  is  more  ^^.^ 

important  than  anything  else — he  said  he  knew  the  shares 

belonged  to  the  company.    Now,  how  is  that  consistent  with  et  ses  Fils, 

Limited 

his  believing  the  shares  to  have  been  fully  paid  up  ?    I  cannot 
come  to  any  conclusion  but  that  he  knew,  or  had  reason  to  Bloomen- 
know,  or  ought  to  have  known,  that  they  were  not  fully  paid  up. 

In  my  judgment  he  knew  as  a  fact  that  they  were  not  fully 
paid  up,  but  he  did  not  know  the  effect  of  that  knowledge  on 
his  liability. 

On  these  grounds  I  think  this  appeal  must  be  dismissed. 


THAL. 


EiGBY  L.J.  I  regret  to  feel  myself  constrained  to  agree  with 
the  judgment  that  has  been  already  pronounced  by  the  Lords 
Justices.  I  say  so  because  I  think  this  was  a  case  in  which 
none  of  the  parties  concerned  for  a  moment  thought  that  so 
serious  a  responsibility  was  being  put  on  the  appellant.  But 
we  have  to  deal  with  a  code  contained  in  Acts  of  Parliament, 
and  though  there  are  many  advantages  in  a  code  there  are  some 
disadvantages.  There  are  cases  in  which  we  might  think  it 
desirable  to  introduce  modifications  which  we  cannot  find  in 
the  code  itself ;  but  if  such  cases  occur  our  duty  is  simply  to 
obey  the  directions  given  by  the  Legislature.  Now,  I  assume 
without  hesitation  in  favour  of  Mr.  Astbury's  client  that  he 
never  understood  or  believed  for  a  moment  that  he  was  incurring 
this  liability,  but  he  had  the  indiscretion  to  deal  to  a  large 
amount  in  matters  about  which  he  knew  very  little — in  matters 
in  which  his  own  opinion  as  to  the  legal  effect  of  what  he  was 
doing  was  of  no  importance,  and  in  which  he  ought  to  have 
known  that  it  was  of  no  importance  ;  but  the  question  is  what 
he  did,  and  not  what  was  in  his  mind.  Now,  I  assume  in  his 
favour  that  although  he  was  an  allottee  and  not  a  transferee  he 
would  be  entitled  to  the  benefit  of  the  doctrine  that  a  bona  fide  pur- 
chaser for  value  without  notice  (and  I  include  a  mortgagee  under 
that  description)  is  entitled  to  rely  on  a  positive  statement  made 
to  him  by  the  company  which  he  had  not  the  means  of  know^- 
ing  to  be  inaccurate.    I  assume  also  in  his  favour  that  the 
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C.  A.      estoppel  thus  created  is  not  defeated  by  his  knowing  circum- 

1896       stances  sufficient  to  put  him  upon  inquiry.    This  is  not  a  ques- 

tion  of  constructive  notice  :  the  question  is  whether  he  had  not 

MoNNiER  ^™  direct  and  positive  facts  which  ought  to  have  been 

ET  sEs  FiLs,  sufficient  to  bring  any  reasonable  man  to  the  conclusion  that  the 
Limited.  . 

Ex  parte  statement  made  in  the  certificates  that  the  shares  were  fully 
Bloomen-  paid  -Qp  ^as  not  made  in  the  sense  that  cash  had  passed  from 
any  person  to  the  company  to  the  extent  of  11.  per  share,  but 
that  it  was  made  only  in  the  sense  that  the  company  were  con- 
tent to  treat  them,  as  I  believe  they  did  intend  to  treat  them,  as 
fully  paid-up  shares. 

Now  let  us  put  together  the  facts  (which  unfortunately 
for  this  gentleman  he  was  incapable  of  putting  together, 
for  the  purpose  of  deriving  a  correct  legal  conclusion  from 
them).  He  knew  the  position,  for  he  had  conversed  with 
the  secretary  of  the  company  on  the  question,  and  I  cannot 
suppose  that  the  conversation  had  passed  from  his  mind  at  the 
time.  He  knew  that  the  40,000  preference  shares,  of  which 
the  16,000  in  question  here  formed  part,  had  been  offered  to  the 
public,  and  to  a  great  extent  offered  in  vain.  He  knew,  there- 
fore, that  of  that  40,000  a  considerable  sum  remained  with  the 
company.  They  had  not  been  issued,  and  therefore  were  not 
in  a  proper  sense  shares,  but  they  formed  part  of  the  capital  of 
the  company  capable  of  being  issued,  and  he  knew  that  they 
remained  with  the  company  in  that  sense.  He  bargained  with 
the  company  in  plain  language  that  he  would  have  a  portion  of 
that  capital  placed  at  his  disposal  as  security  for  the  payment 
of  the  promissory  notes  or  bills  of  exchange  which  they  gave 
for  the  moneys  advanced,  and  that  the  company  and  the  com- 
pany alone,  subject  to  his  security,  were  to  have  the  disposal  of 
those  shares,  and  were  in  fact  the  owners  of  those  shares.  He 
knew  all  that,  and,  as  has  been  pointed  out  by  Lindley  L.J., 
there  can  be  no  doubt  that  he  also  knew,  and  knew  as  a  matter 
of  substantial  knowledge,  that  he  was  the  registered  owner. 
He  was  told  so  by  the  very  certificate  upon  which  he  relies  as 
containing  the  statement  which  he  seeks  now  to  make  an 
estoppel.  But  not  only  that.  There  were  two  stages  of  the 
transaction,  and  there  was  a  third  final  dealing  when  he  was 


2  Oh. 


CHANCEKY  DIVISION. 


537 


THAL. 
Rigby  L.J. 


called  upon  to  retransfer,  and  did  retransfer  in  pursuance  of  his      c.  A. 

agreement  to  do  so,  some  of  these  shares.    He  knew  also  that  1896 

not  a  farthing  of  cash  had  passed  from  himself  to  the  company  jr^ 

in  the  way  of  payment  of  the  capital  that  could  be  called  up  on  j^^^^^^jj 

those  shares.    He  knew  also — I  say  he  knew,  for  he  must  have  et  ses  Fils, 

Limited 

known  it,  and  all  the  circumstances  of  the  case  pointed  it  out  to  ^^^^^J 
him — that  no  one  else  had  paid  up  the  shares.  The  theory  that  Bloomen- 
some  one  else  might  by  possibility  have  paid  and  so  become 
the  owners  of  the  shares  is  met  by  the  unfortunate  fact  that  he 
knew  there  was  no  owner  other  than  the  company,  and  there- 
fore no  one  who  could  have  paid  them.  I  say  therefore,  un- 
happily for  him,  he  did  know  that  the  shares  were  not  fully  paid 
up  in  the  only  sense  which  could  avail  him — that  is  to  say,  that 
there  was  no  person  in  existence  who  could  have  paid  the  com- 
pany 11.  per  share,  or  indeed  any  sum  whatever  per  share  so  as 
to  make  them  fully  paid-up  shares  ;  and  I  can  only  reconcile  (as 
I  most  willingly  do)  his  evidence  on  the  point  by  assuming  (as 
the  learned  judge  appears  to  have  assumed)  that  when  he  said 
*^  I  had  not  a  suspicion  that  they  were  not  fully  paid  up  "  he  was 
speaking  quite  honestly.  He  had  not  a  suspicion  that  they  were 
not  in  law  so  fully  paid  up  as  to  entitle  him  to  be  registered  as 
the  owner  without  any  demand  being  made  upon  him.  I  do 
not  think  there  is  any  sign  at  all  that  this  gentleman  tried  to 
say  anything  that  was  not  quite  right.  I  fully  accept  that  view. 
I  think  he  is  most  unfortunately  situated.  It  is  a  pity  that  a 
man  should  have  undertaken  so  serious  a  matter  as  allowing 
himself  to  be  registered  (as  undoubtedly  he  did)  as  the  owner 
of  16,000  shares  which  he  must  have  known  were  not  certainly 
worth  the  full  amount  of  11.  per  share,  and  that  he  should  have 
undertaken  to  do  that  without  seeking  advice  which  would 
at  once  have  told  him  "the  very  facts  which  you  have  put 
before  us  prove  that  these  are  not  fully  paid-up  shares."  The 
facts  which  Mr.  Astbury  himself  told  us  prove  that  he  cannot 
rely  upon  an  estoppel. 

Solicitors  for  appellant :  Bomer  d:  Haslam. 
Solicitors  for  liquidator  :  Gush,  Phillips  dc  Co, 

H.  C.  J. 
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C.  A.  WHITWHAM  V.  WESTMINSTEE  BKYMBO  COAL 
1896  AND  COKE  COMPANY. 


June  24. 


[1893    W.  16G2.] 

Damages — Injury  to  Land — Trespass  hy  tipping  Spoil-^Measure  of  Damages. 

The  defendants  having  tresx)assed  on  the  plaintiffs'  land  by  tipping  spoil 
thereon  from  their  colliery  : — 

Held  (affirming  the  decision  of  Chitty  J.),  that  the  amount  of  damages 
was  not  to  be  assessed  by  ascertaining  merely  the  diminution  in  value  of 
the  plaintiffs'  land,  but  that  the  principle  of  the  way-leave  cases  {Martin 
V.  Porter,  5  M.  &  W.  351 ;  Jegon  v.  Vivian,  L.  K.  6  Ch.  742  ;  and  Phillips 
V.  Homfray,  L.  E.  6  Ch.  770)  applied :  namely,  that  if  one  person  without 
leave  of  another  uses  the  other's  land  for  his  own  purposes  he  ought  to 
pay  for  such  user ;  and  that  therefore,  as  to  so  much  of  the  land  as  was 
covered  with  spoil,  the  value  of  the  land  for  the  purpose  for  which  it  was 
used  by  the  wrongdoers  ought  to  be  taken  into  account ;  and  that  as  to  the 
.  rest  of  the  land  the  measure  of  damages  was  the  diminution  of  the  value 
thereof  to  the  plaintiffs  by  reason  of  the  wrongful  acts  of  the  defendants. 

This  was  an  appeal  by  the  defendants  from  a  decision  of 
Chitty  J.  (1) 

The  plaintiffs  were  the  owners  of  lA.  3e.  9p.  of  land  near 
the  defendants'  colliery.  The  defendants  since  March,  1888, 
had  tipped  refuse  from  their  colliery  on  this  land,  and  had 
covered  about  3e.  20p.  to  a  great  depth.  At  the  trial  it  was 
declared  that  the  land  belonged  to  the  plaintiffs,  an  injunction 
was  granted  to  restrain  the  defendants  from  further  tipping, 
and  they  were  ordered  to  deliver  up  possession  to  the  plaintiffs ; 
and  an  inquiry  was  directed  what,  if  any,  sum  of  money  was 
proper  to  be  paid  by  the  defendants  to  the  plaintiffs  by  way  of 
damages  for  injury  sustained  by  the  plaintiffs  since  March, 
1888,  by  reason  of  the  defendants'  trespass  by  tipping  or 
depositing  spoil  or  other  materials  on  the  land. 

The  official  referee  by  his  report  found  that  the  defendants 
had  rendered  the  plaintiffs'  land  valueless  except  for  tipping 
purposes,  and  that  the  proper  sum  to  be  paid  was  200Z.,  being 
the  diminution  in  value  of  the  land  caused  by  the  defendants' 
trespass  since  March,  1888.  He  stated  that  the  plaintiffs  con- 
(1)  [1896]  1  Ch.  894. 
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tended  that  the  proper  measure  of  damages  was  the  reasonable      C.  A. 
value  to  the  defendants  in  March,  1888,  of  the  plaintiffs'  land  1896 
for  tipping  purposes,  and  claimed  interest  at  4/.  per  cent,  per  whitwham 
annum  on  such  value  from  the  respective  dates  at  which  the  Westminster 
tipping  was  done.    He  found  that  if  that  was  the  proper  Brymbo  Coal 

^  .  ^    ^        AND  Coke 

measure  the  sum  to  be  paid  was  963/.,  and  also  141Z.  55.  for  Company. 
interest.  Chitty  J.  held  that  the  principle  of  the  way-leave 
cases  {Martin  v.  Porter  (1),  Jegon  v.  Vivian  (2),  and  Phillips  v. 
Homfray  (3)  applied  to  so  much  of  the  land  as  had  been  used 
by  the  defendants  for  tipping,  and  as  to  this  part  they  must 
pay  on  the  footing  of  the  value  of  the  land  to  them  for  tipping 
purposes,  but  without  interest ;  and  that  as  to  the  rest  of  the 
land  they  ought  to  pay  on  the  footing  of  the  diminished  value 
of  the  land  to  the  plaintiffs. 

It  was  arranged  by  counsel  in  Court  that  according  to  the 
principle  of  this  judgment  the  defendants  would  have  to  pay 
550Z.,  and  judgment  was  given  for  this  sum  with  interest  at 
4Z.  per  cent,  from  the  date  of  the  judgment. 

The  defendants  appealed. 

C.  A.  Bussellf  for  the  appeal.  We  contend  that  the  proper 
measure  of  damages  for  a  trespass  on  land  is  what  the  plaintiff 
has  lost — the  amount  by  which  the  land  has  been  diminished 
in  value  by  the  trespass. 

[Lopes  L.J.  I  was  always  accustomed  to  charge  a  jury  that 
in  a  case  of  trespass  on  land  they  must  consider  what  the 
plaintiff  has  lost,  not  what  the  defendant  has  made  out  of  it. 
Is  there  any  authority  against  that  ?] 

There  is  great  dearth  of  authority  :  the  cases  are  collected  in 
Mayne  on  Damages,  5th  ed.  430.  In  Jo7ies  v.  Gooday  (4) 
the  defendant  cut  a  ditch  across  the  plaintiff's  land,  and  it  was 
decided  that  the  diminution  in  value  of  the  land  was  the 
standard — not  the  expense  of  restoring  the  land  to  its  former 
condition.  In  Hashing  v.  Phillips  (5),  where  a  house  on  the 
plaintiff's  land  had  been  pulled   down,  the  same  measure 


(1)  5  M.  &  W.  351. 

(2)  L.  K.  6  Ch.  742. 


(3)  L.  E.  6  Ch.  770. 

(4)  8  M.  &  W.  146. 

(5)  3  Ex.  168. 
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C.A.      of  damages  was  taken.     There  is  a  class  of  cases  on  the 

1896       question  how  the  plaintiff  is  to  be  compensated  where  the 

Whitwham  defendant  has  trespassed  by  carrying  coals  by  an  underground 

Westminster         through  the  plaintiff's  mine,  and  there  the  plaintiff  got 

Brymbo  Coal  what  according  to  the  custom  of  the  neighbourhood  would 
AND  Coke  .  . 

Company,   have  been  paid  for  a  way-leave  :  Martin  v.  Porter  (1) ;  Jegon  v. 

Vivian  (2)  ;  Phillips  v.  Homfray.  (3)  It  is  submitted,  however, 
that  these  cases  are  of  a  special  character,  and  do  not  lay  down 
a  general  principle  applicable  to  other  cases.  The  Court  was 
in  this  difficulty  :  a  man  had  used  his  neighbour's  way  to  his 
own  profit,  but  he  had  not  in  any  way  diminished  the  value  of 
the  neighbour's  property ;  so  if  the  ordinary  principle  was 
applied  the  plaintiff  w^ould  be  entitled  to  no  damages  at  all : 
the  Court  felt  this  to  be  unjust,  and  therefore  resorted  to  the 
principle  of  the  value  of  a  way-leave.  There  is  nothing  in  the 
present  case  to  oblige  the  Court  to  depart  from  the  ordinary 
rule.  If  A.  has  used  B.'s  land,  and  in  doing  so  deprived  B.  of 
the  profitable  use  of  it,  no  doubt  B.  would  be  entitled  to  com- 
pensation for  the  loss  of  user;  but  here  no  loss  of  user  is 
attempted  to  be  shewn.  The  only  loss  sustained  by  the 
plaintiffs  is  the  depreciation  in  the  value  of  the  land. 

F.  Thompson^  for  the  plaintiffs.  I  submit  that  Chitty  J. 
proceeded  on  the  correct  principle. 

[LiNDLEY  L.J.  Has  the  principle  of  the  way-leave  cases 
ever  been  applied  except  in  way-leave  cases  ?  There  is  in 
them  the  difficulty  pointed  out  by  Mr.  EusselL] 

It  may  never  have  been  actually  so  applied  ;  but  I  contend 
that  those  cases  proceed  on  the  principle  that  a  person  who 
makes  use  of  his  neighbour's  land  without  leave  must  pay  for 
the  user,  and  that  is  a  principle  generally  applicable.  Here,  in 
addition  to  the  user,  there  has  been  irreparable  injury  to  the 
plaintiffs'  land.  Jones  v.  Gooday  (4)  and  Hoshhig  v.  Phillips  (5) 
were  cases  merely  of  destructive  trespass  ;  here,  there  has  been 
destructive  trespass,  but  also  a  user  of  the  land  which  has  been 
beneficial  to  the  defendants. 


(1)  5  M.  &  W.  351. 

(2)  L.  R.  6  Cli.  742. 


(3)  L.  R.  6  Ch.  770. 

(4)  8  M.  &  W.  146. 

(5)  3  Ex.  168. 
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[Lopes  L.J.    Can  you  take  that  into  account  ?]  C.  A. 

If  you  cannot,  the  way-leave  cases  were  wrongly  decided.  1896 
In  J  eg  on  v.  V  ividii  (1)  Lord  Hatherley  says,  "  This  Court  Whitwham 
never  allows  a  man  to  make  profit  by  a  wrong " ;  and  in  Westminster 
Phillips  V.  Homfray  (2)  the  principle  on  which  the  cases  pro-  Brymbo  Coal 
ceed  is  made  clear.     Suppose  the  defendants  had  carried  spoil  Company. 
over  the  plaintiffs'  land  to  tip  it  on  the  ground  of  another  person 
beyond,  surely   the  way-leave  cases   must   apply,  and  the 
defendants  must  pay  the  plaintiffs  on  the  footing  of  way- 
leave.   They  must  also  compensate  the  other  owner  for  the 
tipping  on  his  land.    Now  suppose  both  the  pieces  of  land 
belong  to  the  same  person,  why  should  the  defendants  pay  less 
than  if  they  belonged  to  two  ?    The  true  distinction  between 
the  two  classes  of  cases  referred  to  is,  that  one  relates  to  mere 
destruction,  such  as  pulling  down  a  house,  which  is  of  no 
benefit  to  the  trespasser,  and  the  other  to  trespass  in  which 
the  trespasser  derives  a  benefit  from  the  use  of  the  land. 

C.  A .  Bussell,  in  reply. 


LiNDLEY  L.J.  In  this  case  we  are  all  agreed  that  the  prin- 
ciple acted  upon  by  the  learned  judge  is  right.  Let  us  consider 
what  the  defendants  have  done.  They  have  done  two  things. 
They  have,  first  of  all,  so  used  the  plaintiffs'  land  as  to  diminish 
its  value,  say  by  200Z.  Mr.  Eussell  admits  that  the  defendants 
must  pay  that,  but  contends  that  they  are  to  pay  no  more. 
That  leaves  out  of  sight  what  more  the  defendants  have  done. 
What  they  have  done  more  is  this — they  have  been  using  the 
land  for  years.  "Why  are  not  the  plaintiffs  to  be  entitled  to 
some  compensation  in  respect  of  that  user  ?  The  plaintiffs  have 
been  injured  in  two  respects.  First,  they  have  had  the  value 
of  their  land  diminished  ;  secondly,  they  have  lost  the  use  of 
their  land,  and  the  defendants  have  had  it  for  their  own  benefit. 
It  is  unjust  to  leave  out  of  sight  the  use  which  the  defendants 
have  made  of  this  land  for  their  own  purposes,  and  that  lies  at 
the  bottom  of  what  are  called  the  way-leave  cases.  Those 
cases  are  based  upon  the  principle  that,  if  one  person  has 
without  leave  of  another  been  using  that  other's  land  for  his 
(1)  L.  R.  6  Ch.  742.  (2)  L.  R.  G  Cli.  770. 
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0.  A.  own  purposes,  he  ought  to  pay  for  such  user.  The  law  is  now 
1896  settled  by  Jegon  v.  Vivian  (1),  which  has  been  approved  of  by 
Whitwham        House  of  Lords  in  Livingstone  v.  Bawyards  Coal  Co.  (2) 

Westminster      proceeds  upon  the  principle  which  Lord  Hatherley  L.C. 

Bkymbo  Coal  stated  in  Phillips  v.  Homfray.  (3)  It  must  be  borne  in  mind 
Company,  that  if  one  man  runs  trucks  on  rails  over  another  man's  land 
Liudiey  L.J.  it  docs  not  do  any  harm  whatever,  and  there  is  no  pecuniary 
damage.  I  will  read  what  he  says  :  I  at  first  felt  some  doubt 
as  to  compensation  for  way-leave ;  but  on  further  consideration 
I  think  that  on  principle  it  ought  to  be  given,  whether  the 
cases  have  as  yet  gone  that  length  or  not.  Here  is  a  man 
doing  a  surreptitious  act  which  cannot  be  discovered  except 
through  the  medium  of  a  bill.  Under  the  old  practice  there 
would  have  been  a  bill  for  discovery  of  the  thing,  and  then  an 
-action  for  damages  in  respect  of  it  would  have  been  brought ; 
but  this  Court  has  now  the  power  to  grant  compensation  in 
respect  of  a  continuously  accruing  damage  de  die  in  diem, 
arising  from  a  continuing  trespass  underground,  which  can 
only  be  stopped  by  injunction  restraining  any  further  convey- 
ance of  coal  through  the  respondents'  property."  Applying  that 
reasoning  to  this  case,  on  what  principle  of  justice  can  it  be 
said  that  these  defendants  are  to  use  the  plaintiffs'  land  for 
years  for  their  own  purposes,  and  to  pay  nothing  for  it,  in 
addition  to  the  injury  that  they  have  done  to  the  land  ? 
Chitty  J.  has  proceeded  upon  that  principle,  and,  the  principle 
being  right,  the  figures  are  not  disputed.  The  appeal  must  be 
dismissed  with  costs. 

Lopes  L.J.  I,  too,  am  of  opinion  that  the  decision  of 
Chitty  J.  was  right ;  and,  in  arriving  at  that  conclusion,  I  do 
not  think  I  am  departing  from  that  which  has  always  been  the 
rule,  namely,  that  a  plaintiff  in  an  action  of  trespass  for  any 
injury  to  his  land,  is  to  be  paid  in  respect  of  the  loss  he  has 
vsustained  in  consequence  of  the  wrongful  acts  of  the  defendant, 
and  any  benefit  which  accrues  to  the  defendant  is  not  an 
element  to  be  taken  into  consideration. 

(1)  L.  E.  6  Ch.  742.  (2)  5  App.  Cas.  25. 

(3)  L.  K.  6  Cli.  770,  780. 
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Now,  applying  that  principle  here,  what  loss  have  the  C.A. 
plaintiffs  suffered  in  consequence  of  the  wrongful  act  of  the  1896 
defendants  ?    The  value  of  their  land,  beyond  all  question,  has  whitwham 
been  diminished ;  and  Mr.  Kussell  admits  that  the  plaintiffs  ^yj^sTMrnsTEu 
are  entitled  to  be  paid  in  respect  of  that.    But  there  is  some-  Brymbo  Coal 

.  1  '     -nc  -in  Coke 

thing  more  in  respect  of  which  I  thmk  the  plam tiffs  are  entitled  CoMPA^■Y. 
to  be  compensated,  and  that  is  for  the  use  the  defendants  have  I.opes  L.J. 
made  of  the  plaintiffs'  land  during  some  eight  years  past. 
That,  as  I  understand,  is  the  principle  that  has  been  applied 
to  this  case  by  Chitty  J.,  and  I  think  that  is  a  right  prin- 
ciple. This  is  a  peculiar  case,  and  it  may  be  said  to  be  a  mixed 
case — something  between  the  ordinary  trespass  to  land  case 
and  a  way-leave  case.  I  do  not  think  that  any  authority  can 
be  said  to  have  a  strict  bearing  upon  this  case. 


KiGBY  L.J.  I  am  of  the  same  opinion.  "We  have  nothing 
to  do  with  the  figures,  and  we  are  only  concerned  with  the 
principle  of  Chitty  J.'s  judgment,  which  I  consider  to  be  right. 
Independently  of  the  permanent  damage  done,  there  has  been 
a  user  of  the  plaintiffs'  land  by  the  defendants.  We  cannot 
take  an  account  of  the  profits  derived  by  the  defendants  from 
such  user;  and  in  fact  it  is  a  matter  of  indifference  whether 
the  defendants  made  a  profit  or  loss  out  of  the  transaction. 
They  did  use  the  land  for  the  purpose  of  carrying  over  it  the 
spoil  which  they  ultimately  deposited  at  the  foot  of  the  tip  on  the 
plaintiffs'  land.  That  appears  to  me  to  fall  entirely  within  the 
principle  of  Jegon  v.  Vivian  (1),  and  the  other  cases  of  that  kind, 
Martin  v.  Porter  (2)  being,  as  far  as  I  know,  the  first  of  them. 
There  is  nothing  special  in  the  nature  of  a  way-leave,  and  there 
is  nothing  special  for  this  purpose  in  an  underground  way. 
The  principle  is  that  a  trespasser  shall  not  be  allowed  to  make 
use  of  another  person's  land  without  in  some  way  compensating 
that  other  person  for  that  user.  Where  the  trespass  consists 
in  using  a  way  over  the  plaintiff's  land,  a  convenient  way  of 
assessing  damages  may  be  by  an  inquiry  as  to  way-leave,  which, 
when  there  is  a  customary  rate  of  charge  for  way-leave  in  the 
locality,  may  furnish  a  convenient  measure  of  damages  ;  but  the 
(1)  L.  E.  6  Ch.  742.  (2)  5  M.  &  W.  351. 
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C.  A.      principle  is  that  in  some  way  or  other,  if  you  can  do  nothing- 

1896       better  then  by  rule  of  thumb,  the  trespasser  must  be  charged 

Whitwham  for  the  use  of  the  land.    In  this  case  we  are  relieved  from  all 

Westminstee  <iifficulty  about  figures,  because  the  learned  counsel  have  agreed 

Brymbo  Coal  ^j^e  amount :  and  all  we  have  to  say  is  that  the  principle  enun- 
AND  Coke      .  ....  . 

Company,   ciated  by  Chitty  J.  is  right,  with  the  consequence  that  550Z.  is 

~         the  amount  of  the  damage. 

Solicitors  for  appellants:  Norris,  Aliens  d  Chapman^  for 
J.  B,  PoUittj  Manchester. 

Solicitors  for  respondents :  Fields  Boscoe  d  Co.,  for  Evan 
Morris  d  Co.,  Wrexham. 

  H.  C.  J. 


C.  A.      In  re  HIGGINSHAW  MILLS  AND  SPINNING  COMPANY. 

[1895    H.  8514.] 

July  2. 

  Company — Winding-up  —  Liquidators  —  Possession  —  Mortgage  —  Interest  — 

Distress— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  87,  163. 

Where  the  liquidators  and  receivers  of  a  cotton-mill  company  in  liquida- 
tion, and  whose  mill  was  in  mortgage,  took  possession  of  the  mill  without 
any  objection  on  the  part  of  the  mortgagee,  and  kept  it  in  working  order 
so  as  to  prevent  deterioration  and  to  enable  them  to  sell  it  as  a  going 
concern,  the  Court  refused  to  give  the  mortgagee  leave  to  distrain  for 
interest  accrued  since  the  date  of  taking  possession,  holding  that  the 
possession  of  the  liquidators  and  receivers  was  as  much  for  the  benefit  of 
the  mortgagee  as  of  the  company. 

It  is  easier  for  a  landlord  to  obtain  leave  to  distrain  for  rent  accrued 
after  a  winding-up  order  than  for  a  mortgagee  to  obtain  leave  to  distrain 
for  interest. 

In  re  Lancashire  Cotton  Spinning  Co.  (35  Ch.  D.  656)  and 
In  re  Brown,  Bayley  and  Dixon  (18  Ch.  D.  649),  considered. 

Appeal  from  an  order  of  the  Vice- Chancellor  of  the  County 
Palatine  of  Lancaster. 

In  July,  1873,  the  Higginshaw  Mills  and  Spinning  Company, 
Limited,  was  incorporated  under  the  Companies  Acts,  1862  to 
1867,  for  the  purpose  of  carrying  on  the  business  of  cotton- 
spinning. 

On  October  24,  1873,  the  company  mortgaged  their  mills  for 
40,000Z.  and  interest  at  5  per  cent,  per  annum.    The  mortgage 
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contained  the  usual  power  of  sale,  and  also  a  power  (but  without  C.  A 
the  usual  attornment  clause)  for  the  mortgagees  to  distrain  for  189G 
interest  in  arrear   in  such  or  the  like  manner  as  landlords  are  by  j. 


n  re 


law  entitled  to  do  in  cases  of  distresses  taken  for  non-payment  ^Jj^lsTniT 

of  rent  reserved  on  leases  for  years,"  without  prejudice  to  any 

other  remedy  or  right  of  the  mortgagees.   

In  1888  the  company  issued  debentures  to  the  amount  of 
30,000Z.,  charged  upon  all  its  undertaking  and  property.  On 
October  4,  1895,  the  company  presented  a  w^inding-up  petition. 
On  October  11, 1895,  a  debenture-holders'  action  was  commenced 
in  the  Manchester  District  Registry ;  and  on  October  15  an 
order  was  made  in  that  action  for  reference  to  the  registrar 
to  appoint  a  receiver.  On  October  24  the  company  passed 
■an  extraordinary  resolution  for  a  voluntary  winding-up,  and 
liquidators  were  appointed.  On  November  18  an  order  was 
made  on  the  petition  continuing  the  winding-up  under  super- 
vision. On  November  19  the  liquidators — who  were  sub- 
sequently, on  January  14,  1896,  also  appointed  receivers  under 
the  order  of  October  15 — took  possession  of  the  company's 
property,  including  the  mills,  there  being  then  due  to  the 
mortgagees  under  their  mortgage  25,000Z.  for  principal  and  8000/. 
for  interest.  The  liquidators  did  not  consult  the  mortgagees 
before  taking  possession,  and  no  arrangement  for  the  purpose 
was  entered  into  between  them ;  but  it  appeared  that  the 
mortgagees  were  aware  of  possession  being  taken,  and  made  no 
objection  thereto. 

On  December  16  the  liquidators  commenced  running  part  of 
the  mills  for  the  purpose  of  working  up  and  realizing  the  stock 
of  cotton  then  on  the  premises,  and  continued  to  do  so  until 
January  14,  1896,  when  the  stock  was  exhausted.  After  that 
date,  and  to  prevent  deterioration,  the  liquidators  kept  the 
premises  in  order  and  the  machinery  turning.  Negotiations 
ensued  between  the  liquidators  and  the  mortgagees  with  the 
view  to  a  sale ;  but  these  fell  through  in  consequence  of  the 
mortgagees  refusing  to  consent  to  receiving  out  of  the  purchase- 
money  less  than  the  amount  of  their  debt. 

On  May  8,  1896,  the  mortgagees  took  out  a  summons  in  the 
winding-up  and  in  the  action  for  leave  to  distrain  on  the 
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C.A.      mortgaged  premises  for  654Z.,  being  the  amount  of  interest 
1896       accrued  between  November  19,  1895,  the  date  on  which  the 
In  re      hquidators  took  possession,  and  the  date  of  the  summons  ;  on 
Bills'™  ^^^^  ^         Vice-Chancellor,  after  hearing  counsel  for  the 
Spinning    appHcants  and  the  respondents,  the  hquidators,  made  an  order 

  that,  notwithstanding  the  Hquidation  and  the  appointment  of  the 

hquidators  as  receivers,  the  appHcants  should  be  at  liberty  to 
distrain  upon  the  chattels  in  and  upon  the  mortgaged  premises 
for  the  interest  claimed,  and  to  add  their  costs  of  the  summons 
to  their  security. 

By  leave  of  the  Yice-Chancellor  the  liquidators  appealed. 
The  appeal  was  heard  on  July  2,  1896. 

It  was  stated  in  the  course  of  the  argument  that  the  assets 
of  the  company  considerably  exceeded  the  amount  of  the 
debenture  debt. 


Buckley,  Q.C.,  and  Badford,  for  the  liquidators.  Under 
s.  163  (1)  of  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89), 
any  "distress"  against  the  effects  of  a  company  in  liquidation 
is  absolutely  void.  But  it  has  been  held,  in  In  re  Exhall  Coal 
Mijiing  Co.  (2),  that  this  section  must  be  read  with  s.  87  (1), 
under  which  the  express  enactment  of  s.  163  may  be  relaxed. 
In  that  case,  by  what  has  been  since  considered  a  somewhat 
forced  construction,  a  distress  was  held  by  the  Court  of  Appeal 
to  be  a  "proceeding"  within  s.  87.  However,  that  case, 
decided  in  1864,  has  been  always  followed,  though  reluctantly, 
and  therefore  it  must  be  now  taken  as  settled  that,  under  that 
section,  the  Court  can  control  s.  163  and  give  leave  to  distrain 
for  arrears  of  mortgage  interest  or  rent.  But  it  has  been 
decided,  in  In  re  Lancashire  Cotton  Spinning  Co.  (3),  that  leave 


(1)  The  Act  contains  tlie  following 
enactments  : — 

Sect.  87  :  "  When  an  order  has  been 
made  for  winding  up  a  company  under 
this  Act  no  suit,  action,  or  other  pro- 
ceeding shall  be  proceeded  with  or 
commenced  against  the  company  ex- 
cept with  the  leave  of  the  Court,  and 
subject  to  such  terms  as  the  Court 
may  impos3." 


Sect.  163 :  "  Where  any  company 
is  being  wound  up  by  the  Court  or 
subject  to  the  supervision  of  the  Court, 
any  attachment,  sequestration,  dis- 
tress, or  execution  put  in  force  against 
the  estate  or  effects  of  the  company 
after  the  commencement  of  the  wind- 
ing-up shall  be  void  to  all  intents." 

(2)  4  D.  J.  &  S.  377. 

(3)  35  Ch.  D.  656. 
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will  be  given  on  two  grounds  only :  first,  if  the  Court  con-      C.  A. 
siders  it  inequitable,  under  the  circumstances,  not  to  give  leave  1896 
to  distrain — as,  for  instance,  where  a  company  is  a  lessee  and  j,,, 
goes  into  liquidation ;  in  that  case,  if  the  liquidator  elects  to  ^iiLLsTND 
remain  in  possession,  he  must  pay  rent  and  the  landlord  may  ^^^p^^^.^^ 

obtain  leave  to  distrain — and  secondly,  if  it  can  be  shewn   

that  what  is  proposed  to  be  distrained  for  may  properly  be 
regarded  as  costs  in  the  winding-up.  With  regard  to  the  first 
ground,  a  mortgagee  is  in  a  different  position  from  a  lessee : 
per  Cotton  L.J.  (1)  As  against  his  security  a  mortgagee  can 
get  his  20s.  in  the  pound,  or  can  prove  in  the  winding-up  ; 
but  he  cannot  distrain.  Here  the  mortgagees  had  power  to 
sell  if  they  chose,  and  might  thus  have  got  immediately  all 
that  was  due  at  the  moment  of  taking  possession  both  for 
principal  and  interest ;  but  they  elected  not  to  do  that ;  nor 
did  they  choose  to  take  possession  themselves.  The  result 
was  that  the  liquidators  took  possession  on  behalf  of  all 
parties. 

[LiNDLEY  L.J.  Is  this  not  a  dispute  between  the  prior 
mortgagees  and  the  subsequent  debenture-holders  ?] 

The  assets  were  larger  than  the  debenture  debt,  and  there- 
fore the  dispute  is  between  the  mortgagees  and  the  shareholders 
only  ;  so  that  the  case  does  not  fall  within  In  re  New  City 
Constitutional  Club  Co.  (2),  where,  there  being  no  margin  of 
assets,  the  contest  was  not  between  a  mortgagee  and  the  com- 
pany, but  between  two  mortgagees.  Then,  with  regard  to  the 
second  ground  for  granting  leave,  it  must  be  shewn,  as  decided 
by  In  re  LancasJiire  Cotton  Sjnniiing  Co.  (3),  that  the  expenses 
incurred  come  under  the  head  of  costs  in  the  winding-up  ;  and 
to  bring  expenses  incurred  by  the  liquidator  in  holding  posses- 
sion under  that  head,  the  possession  must  be  exclusively  for 
the  benefit  of  the  company  :  if  the  possession  is  for  the  benefit 
of  both  the  company  and  its  mortgagees  the  expenses  of 
possession  are  not  costs  in  the  winding-up.  In  the  present 
instance  the  evidence  shews  that  the  liquidators'  possession 
was  just  as  much  for  the  benefit  of  the  mortgagees  as  of  the 

(1)  35  Ch.  D.  659.  (2)  34  Ch.  D.  646. 

(S)  35  Ch.  D.  656. 
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C.  A.      company.    The  learned  Vice-Chancellor  relied  on  In  re  Brown , 

1896!      Bayley  and  Bixon  (1)  as  a  ground  for  granting  leave  ;  but  that 

case  has  really  nothing  to  do  with  the  present,  for  there  the 

^illsTnd^  arrears  of  interest  accrued  before  the  winding-up,  and  what 

Spinning    Pry  J.  said  as  to  allowing  a  distress  for  interest  accrued  after 
Company.        *^     .     .  ^  . 
  the  winding-up  was  a  mere  dictum.    We  submit  that  the  case 

which  governs  the  present  is  In  re  Lancashire  Cotton  Spinning 

Co.  (2) 

Asthury,  Q.C.,  and  J.  A.  Ttueedale,  for  the  mortgagees. 
The  dictum  of  Fry  J.  in  In  re  Brown,  Bayley  and  Dixon  (1)  was, 
in  effect,  converted  into  an  actual  decision  by  the  Court  of 
Appeal  in  In  re  Oak  Pits  Colliery  Co.  (3),  which  case  lays  down 
the  principle  that  if  the  liquidator  takes  possession  of  and  uses 
the  demised  or  mortgaged  property  of  the  company  for  the 
purposes  of  the  winding-up,  the  landlord  or  mortgagee  will  be 
allowed  to  distrain,  unless  the  liquidator  has  taken  possession 
by  arrangement  with  the  landlord  or  mortgagee.  The  La7i- 
cashire  Cotton  Case  (2)  does  not  say  that  the  liquidator  may 
use  the  company's  property  without  paying  for  it.  If  the  com- 
pany holds  its  property  under  a  lease,  the  proposition  that  the 
liquidator  may  use  that  property  beneficially  without  paying 
the  landlord  for  it  is  unarguable ;  and  there  is  no  case  which 
says  that  a  mortgagee  shall  be  deprived  of  his  interest  when 
the  liquidator  takes  possession.  The  question  is,  To  whom 
does  the  property  really  belong  ? 

[TiiNDLEY  L.J.    In  equity,  I  suppose  to  the  mortgagor.] 

The  moment  there  is  a  winding-up  the  position  of  the  mort- 
gagor, that  is,  the  company,  is  no  doubt  altered ;  but  the 
mortgagee  does  not  thereby  lose  his  rights. 

The  Lancashire  Cotton  Case  (2)  does  not  say  that  a  mortgagee 
cannot  distrain  for  interest  accrued  since  the  winding-up,  but 
only  that  he  is  not  in  quite  so  favourable  a  position  as  a  land- 
lord seeking  leave  to  distrain.  Here  the  liquidators  took  and 
retained  possession,  worked  up  the  existing  stock,  and  managed 
the  business  in  the  interests  and  for  the  benefit  of  the  debenture- 
holders,  creditors,  and  shareholders  only,  and  not  for  the  benefit 

(1)  18  Ch.  D.  649.  (2)  35  Cli.  D.  65G. 

(3)  21  Ch.  D.  322,  330,  331. 
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of  the  mortgagees  :  the  mortgagees  should  therefore  be  allowed  C.  A. 

to  distrain  for  their  interest  accrued  during  the  liquidators'  1896 

possession.    At  all  events  they  should  have  leave  to  distrain  for  in  re 

interest  between  December  16,  1895,  and  January  14,  1896,  the  ^^^^sTn^ 

period  during  which  the  liquidators  were  working  up  and  q^^™^ 

realizing  the  stock  of  cotton,  for  that  was  in  no  way  for  the   

benefit  of  the  mortgagees. 

LiNDLEY  L.J.  In  my  opinion  the  learned  Vice-Chancellor 
has  made  a  mistake  in  granting  leave  to  distrain  in  this  case. 
The  case  is  a  simple  one.  [His  Lordship  stated  the  facts,  and 
continued : — ] 

Up  to  November  19,  1895,  when  the  receivers  and  liqui- 
dators took  possession,  the  mortgagees  had  done  nothing  at 
all.  They  had  not  exercised  their  power  of  sale,  and  they 
had  not  distrained :  they  had  done  nothing.  Now,  what  has 
happened  is  this.  The  receivers  and  liquidators  have  done  what 
they  could  for  the  benefit  of  the  mill.  It  w^as  quite  as  much 
for  the  benefit  of  the  mortgagees  as  of  the  shareholders  and 
creditors  that  the  mill  should  be  kept  up  so  as  to  be  sold  as  a 
going  concern.  That  makes  an  important  difference  between 
the  case  of  a  mortgagee  and  the  case  of  a  mere  landlord.  The 
liquidators  carried  on  the  mill  as  best  they  could,  worked  up 
the  stock  of  cotton,  and,  after  they  exhausted  it,  kept  the 
machinery  going  in  order  to  prevent  deterioration.  Now  the 
mortgagees  apply  for  leave  to  distrain  for  interest  accrued  due 
since  the  date  on  which  possession  was  taken.  Upon  what  prin- 
ciple ?  They  must  have  regard  to  the  statutory  enactments  by 
which  they  are  bound ;  and,  as  pointed  out  in  In  re  Lancashire 
Cotton  Spinning  Co.  (1),  any  one  applying  for  leave  to  distrain 
must  shew  a  reason  why  he  should  have  it.  Notwithstanding 
the  absolute  prohibition  in  s.  163,  there  may  be  circumstances 
which  would  justify  the  Court  in  granting  leave.  With  regard 
to  the  construction  that  was  placed  upon  the  statute  by  the 
Court  in  In  re  Exhall  Coal  Mining  Co.  (2),  I  accept  it;  but 
persons  seeking  to  distrain  must  shew  why  they  should  be 
allowed  to  do  so,  when  the  statute  says  they  shall  not.  The 
(1)  35  Ch.  D.  650.  (2)  4  D.  J.  &  S.  377. 
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0.  A.  principles  upon  which  leave  to  distrain  is  given  to  mortgagees 

1896  are  fully  stated  in  the  Lancashire  Cotton  Case  (1),  and  the 

in^Q  Court  has  explained  the  principles  applicable  to  the  case  of  a 

^illsTnd  landlord  applying  for  leave  to  distrain  in  In  re  Oak  Pits  Colliery 

Spinning    Co.  (2)    The  distinction  between  the  two  cases  is  all  against 
Company.  ... 
  the  mortgagee — that  is  to  say,  it  is  easier  for  a  landlord  to  shew 

 '      why  he  should  have  leave  than  for  a  mortgagee  to  shew  why  he 

should  have  leave.  The  ground  of  the  distinction  is  obvious. 
It  would  be  unjust  to  say  that  a  company  holding  under  a 
lease  might  go  on  in  the  hope  of  carrying  on  its  business  and 
then  tell  the  landlord  that  it  would  not  pay  his  rent.  As  was 
said  in  the  Oah  Fits  Colliery  Case  (3)  :  "  If  the  liquidator  has 
retained  possession  for  the  purposes  of  the  winding-up,  or  if  he 
has  used  the  property  for  carrying  on  the  company's  business, 
or  has  kept  the  property  in  order  to  sell  it  or  to  do  the  best  he 
can  with  it,  the  landlord  will  be  allowed  to  distrain  for  rent 
which  has  become  due  since  the  winding-up."  The  reason  for 
this  is  not  so  cogent  in  the  case  of  a  mortgagee.  The  mortgagee 
has  the  benefit  of  his  security ;  and  if  the  liquidator  enhances 
the  value  of  that  security,  that  is  as  much  for  the  benefit  of 
the  mortgagee  as  of  the  company.  That,  in  my  opinion,  was 
the  ratio  decidendi  in  the  LancasJiire  Cotton  Case  (1),  where 
the  Lords  Justices  decided  that  the  mortgagee  should  not  have 
leave  to  distrain  for  interest  accrued  since  the  winding-up. 
You  must  shew  either  some  conduct  on  the  part  of  the  liqui- 
dator which  makes  it  inequitable  to  enforce  s.  163  against  the 
mortgagee,  or  that  the  interest  due  to  the  mortgagee  since 
the  winding-up  ought  to  be  treated  as  part  of  the  costs 
of  the  winding-up.  This  view  is  quite  consistent  with  what 
Pry  J.  said  in  In  re  Brown,  Bayley  and  Dixon.  (4)  There 
may  be  circumstances  which  make  it  just  that  mortgagees 
should  have  power  to  distrain  for  interest  accrued  since  the 
winding-up. 

In  my  opinion,  this  case  is  governed  in  principle  by  the 
Lancashire  Cotton  Case  (1),  and  the  Vice-Chancellor's  order 
must  be  discharged. 


(1)  35  Ch.  D.  656. 

(2)  21  Ch.  D.  322. 


(3)  21  Ch.  D.  330. 

(4)  18  Ch.  D.  649. 
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Company. 


Lopes  L.J.    I  agree.    Sect.  163  is  express,  but  it  has  been  O.A. 
held  that  the  section  must  be  read  with,  and  to  a  certain  extent  1896 
controlled,  by  s.  87.    I  cannot  say  how  that  conclusion  was  ^.g 
arrived  at ;  but  it  was  arrived  at  thirty-two  years  ago,  and  ^jjllsTnd 
it  has  been  acted  on  ever  since.    But  it  is  clear  from  the  Spinning 
Lancashire  Cotton  Case  (1)  that,  in  order  to  get  rid  of  the 
fetter  imposed  by  s.  163,  you  must  establish  special  circum- 
stances— special  circumstances  must  be  shewn.   But  the  present 
case  seems  to  amount  to  a  question  of  fact,  namely,  whether 
circumstances  have  been  shewn  so  as  to  make  it  inequitable 
that  the  mortgagees  should  not  be  allowed  to  distrain.    I  agree 
that  the  case  is  different  from  that  of  a  landlord.    The  case  of 
a  mortgagee  is  weaker  than  the  case  of  a  landlord.    If  the 
liquidator  has  in  the  winding-up  remained  in  possession  and 
made  a  beneficial  use  of  the  landlord's  property,  I  can  quite 
understand  that  the  rent  which  he  ought  to  pay  should  be 
treated  as  part  of  the  expenses  of  the  winding-up.    My  opinion 
is  that  this  case  is  governed  by  the  decision  in  the  Lancashire 
Cotton  Case  (1),  and  that  the  learned  Vice-Chancellor  has  made 
a  mistake  in  giving  leave  to  distrain. 

LiNDLEY  L.J.     The  order  must  be  discharged  and  the 
summons  dismissed  with  costs  both  here  and  below. 

Solicitors :  Boivcliffes,  Bawle  d-  Co.,  for  B.  d  J.  Ascroft  d 
Mate,  Oldham ;  Woodcock,  Bijland  d  Parker,  for  Tweedale, 
Sons  d  Lees,  Oldham. 

(1)  35  Ch.  D.  656. 

G.  I.  F.  C. 
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c.A.  In  re  POLLAED'S  SETTLEMENT. 

1896 

v^v^  Married  Woman — Separate  Estate — Restraint  on  Anticipation — Removal  hy 
July  23.  the  Court — Payment  of  Debts  incurred  through  Extravagance —  Conveyancing 
  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  39. 

The  Court  will  not  make  an  order  under  s.  39  of  the  Conveyancing  Act 
1881,  in  a  case  where  it  is  sought  to  remove  the  restraint  on  anticipation 
merely  for  the  purpose  of  raising  money  for  the  payment  of  debts  incurred 
through  the  extravagance  of  the  married  woman  or  her  husband. 

The  decision  of  Chitty  J.  ([1896]  1  Ch.  901)  affirmed. 

This  was  an  appeal  from  a  decision  of  Chitty  J.  (1),  refusing 
an  application  by  a  married  woman  under  s.  39  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  for  the  removal  of 
a  restraint  on  anticipation  contained  in  a  settlement. 

Farwelly  Q.C.,  and  Johnston  Edtvards,  for  the  appellant, 
cited  In  re  Kershaiv's  Trusts  (2),  Li  re  Long's  Settlement  (3), 
In  re  Wood  (4),  and  Sedgwick  v.  Thomas.  (5) 
[Lopes  L.J.  referred  to  Hodges  v.  Hodges.  (6)] 
Bartley  Denniss,  for  the  trustees,  was  not  called  upon. 

LiNDLEY  L.J.  "We  ought  not  to  interfere  in  this  case. 
Chitty  J.  has  not  said  that  ''benefit"  in  this  section  must  in 
all  cases  be  confined  to  pecuniary  benefit,  and  I  do  not  intend 
to  say  so  myself.  I  think  that  we  are  not  disposed  to  fetter 
ourselves  by  saying  anything  of  the  kind.  We  feel,  however, 
that  if  we  were  to  do  what  we  are  asked  to  do,  we  should,  as 
Chitty  J.  said,  be  allowing  the  hand  of  the  Court  to  be  forced. 
I  cannot  put  it  better  than  he  did.  He  said  this  :  "  Recently, 
however,  attempts  have  been  made  by  married  women,  who 
have  got  into  debt  either  through  their  own  or  their  husband's 
extravagance,  to  endeavour  to  obtain  in  chambers  orders  for  the 
removal  of  the  restraint.  If  the  judge  were  to  yield  to  such 
applications,  the  result  would  easily  be  forecast  by  solicitors. 

(1)  [1896]  1  Ch.  901.  (4)  29  Sol.  J.  183. 

(2)  L.  K.  6  Eq.  322.  (5)  48  L.  T.  (N.S.)  100. 

(3)  17  W.  E.  218.  (6)  20  Ch.  D.  749. 
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The  married  woman  has  only  to  involve  herself  in  difficulties  C.  A. 

and  to  make  piteous  affidavits.    If  such  a  system  got  into  vogue  1896 

the  married  v^oman  v^ould  be  able  to  force  the  hand  of  the  re 
Court,  and  in  effect  destroy  the  restraint  on  anticipation."    If  ^^^^^^^^^rj. 

we  were  to  accede  to  this  application,  it  would  be  a  very  bad   

precedent  indeed,  and  we  must  refuse  to  interfere. 


Lopes  L.J.  I  am  entirely  of  the  same  opinion.  It  is 
unnecessary  to  say  that  "  benefit "  in  the  section  means 
pecuniary  benefit  only  ;  but  I  think  that  if  we  were  to  remove 
the  fetter  on  anticipation  in  this  case,  we  should  be  doing  very 
serious  mischief,  and  it  would  lead  to  those  consequences  which 
have  been  anticipated  by  Chitty  J.  I  think  his  decision  was 
right,  and  I  agree  with  every  word  of  his  judgment. 

KiGBY  L.J.  I  am  of  the  same  opinion.  The  Legislature  in 
the  section  has  said  that  a  married  woman  is  not  to  be  relieved 
from  a  restraint  on  anticipation  unless  it  appears  to  the  Court 
to  be  for  her  benefit  that  she  should  be  relieved.  We  have  no 
right  to  add  the  word  "  pecuniary  "  to  the  word  "  benefit  "  used 
in  the  Act  of  Parliament.  It  appears  to  me  that  on  the  facts 
of  this  case  it  would  not  be  for  this  lady's  benefit  that  she  should 
be  relieved  from  the  restraint  on  anticipation.  The  appeal  must 
be  dismissed. 


Solicitor :  Hood  Barrs, 


W.  W.  K. 
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c.A.  KUDD  V.  JAMES. 

1896 

[1895    E.  988.] 

June  12,  23. 

  Friendly  Society — Branch  composed  of  Minors — Governing  Committee — Dis- 
solution— Friendly  Societies  Act,  1855  (18  &  19  Vict.  c.  63),  ss.  9,  13,  15, 
25,  21— Friendly  Societies  Act,  1875  (38  &  39  Vict.  c.  60),  ss.  6,  15, 
sub-s.  8 ;  s.  15,  suh-s.  8  (&)  ;  s.  25. 

In  1873  a  friendly  society  called  the  "  Loyal  Social  Design  Lodge " 
instituted  a  society  to  be  called  the  juvenile  branch  of  the  lodge,  and  drew 
up  rules  for  it  which  were  registered  and  certified.  The  society  was  to 
consist  of  persons  between  the  ages  of  six  and  eighteen.  By  rule  3,  it  was 
to  be  "  governed  "  by  a  committee  of  eight  appointed  by  the  lodge.  It  was 
provided  by  rule  21  that  no  rules  should  be  altered  without  the  consent  of 
a  majority  of  members  present  at  a  special  meeting.  The  members  having 
been  reduced  to  six  persons  about  sixteen  years  of  age,  one  of  the  members 
and  the  fathers  of  the  rest  on  their  behalf,  without  the  consent  of  the  com- 
mittee, signed  an  instrument  for  dissolution  of  the  society  and  distribution 
of  its  funds  under  the  Friendly  Societies  Act,  1855,  s.  13,  and  the  Friendly 
Societies  Act,  1875,  s.  25,  and  the  dissolution  was  advertised.  The  trustees 
in  whom  the  property  of  the  society  was  vested  brought  an  action  to  set 
aside  the  instrument.  Kekewich  J.  held  that  it  must  be  set  aside,  on  the 
ground  that  the  fathers  had  no  sufficient  authority  to  sign  on  behalf  of 
their  children : — 

Hdd,  by  the  Court  of  Appeal,  that  as  the  Act  of  1875  preserved  the  rules 
of  old  societies  so  far  as  they  were  not  contrary  to  the  Act,  rule  3  was  still 
in  force ;  that  it  was  to  be  considered  a  fundamental  rule  of  the  society 
from  which  the  members  could  not  escape ;  that  the  members  could  not 
dissolve  the  society  without  the  consent  of  the  committee ;  and  that  the 
instrument  of  dissolution  must  be  set  aside. 

Whether,  if  the  infant  members  had  power  by  themselves  to  dissolve  the 
society  by  signing  an  instrument  of  dissolution,  an  instrument  signed  for 
them  by  their  fathers,  guardians,  or  agents  would  suffice,  qusere. 

This  was  an  appeal  by  the  defendants  from  a  judgment  of 
Kekewich  J.  setting  aside  an  instrament  of  dissolution  of  a 
society  called  The  Juvenile  Branch  of  the  Loyal  Social 
Design  Lodge  of  Odd  Fellows,  Manchester  Unity." 

The  Loyal  Social  Design  Lodge  was  a  friendly  society 
formed  in  1861,  and  in  1873  it  created  the  juvenile  branch 
under  the  powers  of  the  Friendly  Societies  Act,  1855  (18  &  19 
Yict.  c.  63),  ss.  9,  25. 
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The  following  is  a  summary  of  the  rales  and  regulations  C.A. 
of  the  Juvenile  Branch  transmitted  to  and  certified  by  the  1896 
registrar : —  Kudd 

"1.  That  this  society  be  called  '  The  Juvenile  Branch  of  the  j^^mes 

Loyal  Social  Design  Lodge  of  Odd  Fellows,  Manchester  Unity,'   

and  shall  have  for  its  object  the  rehef  of  its  members  during 
sickness  or  accident  and  the  interment  of  its  members  at  death, 
and  for  supplying  medical  attendance  and  medicine." 

By  rule  2,  the  society  was  to  hold  its  meetings  at  a  specified 
place  on  the  first  Wednesday  in  every  month  at  7.30  p.m.  "  In 
case  of  a  removal  being  necessary,  a  motion  for  that  purpose 
must  be  made  and  seconded  by  any  member  of  the  committee 
at  one  meeting  night,  and  finally  decided  (by  ballot  if  required) 
on  the  next." 

''3.  That  this  society  be  governed  by  a  committee  of  eight, 
to  be  elected  annually  together  with  the  elective  officers  of  the 
lodge ;  but  in  the  event  of  a  committeeman  resigning  or  dying 
during  the  year,  the  committee  shall  have  power  to  appoint 
another  in  his  place  until  the  next  annual  meeting." 

Eule  4  defined  the  duties  of  the  secretary,  and  rule  5  defined 
the  duties  of  the  treasurer,  and  stated  that  he  must  be  a 
member  of  the  lodge,  but  said  nothing  as  to  his  appointment. 
By  rule  6,  the  committee  were  to  appoint  auditors.  By  rule  7, 
at  the  first  meeting  of  the  society  three  trustees  were  to  be 
elected  by  a  majority  of  the  members  there  present. 

By  rule  8,  persons  between  the  ages  of  six  and  sixteen,  pro- 
ducing the  surgeon's  certificate  of  good  health,  were  to  be 
admitted  members  on  payment  of  certain  entrance  fees ;  rules  9 
and  10  provided  for  the  contributions  of  members ;  rule  11  for 
the  benefits  they  were  to  receive  in  sickness,  which  went  on  up 
to  the  age  of  eighteen ;  and  rule  12,  after  providing  for  funeral 
allowances,  went  on  to  say  that  any  member  attaining  the  age 
of  eighteen  years  should  be  allowed  the  entrance  fee  to  admit 
him  into  the  lodge,  and  also  provided  that,  if  a  member  attained 
the  age  of  eighteen  and  failed  to  pass  the  doctor,  he  should  be 
entitled  to  the  benefits  of  the  society  for  six  months.  By 
rule  13,  the  committee  were  to  appoint  a  sick  visitor  at  such 
remuneration  as  a  majority  of  the  committee  might  decide. 
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V. 

Jambs. 


C.  A.  By  rule  14,  a  medical  officer  was  to  be  appointed  annually  "  by 
1896  this  society,"  his  remuneration  to  be  decided  upon  by  the  com- 
^^jyjy  mittee.  By  rule  17,  any  member  who  might  have  withdrawn 
from  the  society  and  wished  to  rejoin  it  might  do  so  either  by 
paying  the  whole  of  his  arrears  or  as  a  new  member,  "  according 
as  a  majority  of  the  committee  may  decide."  By  rule  18,  a 
member  convicted  of  felony,  or  who  should  have  committed  any 
of  the  offences  there  mentioned,  was  to  be  expelled,  and  forfeit 
all  claims  on  the  society,  "  unless  on  an  appeal  to  the  committee 
they  should  direct  otherwise." 

"21.  That  no  new  rule  shall  be  made,  nor  any  of  the  rules 
herein  contained  or  hereafter  to  be  made  shall  be  amended, 
altered,  or  rescinded,  unless  with  the  consent  of  a  majority  of 
the  members  present  at  a  general  meeting  specially  called  for 
that  purpose." 

By  rule  22  it  was  provided  that  any  member  or  officer 
of  the  committee  misapplying  the  funds  "  shall  repay  the 
same,  and  be  dealt  with  as  a  majority  of  the  committee  may 
decide." 

On  February  22,  1895,  the  number  of  members  was  six,  and 
they  were  about  the  age  of  sixteen.  On  that  day  an  instrument 
of  dissolution  was  signed  by  one  of  the  members,  and  by  the 
fathers  of  the  other  five  for  their  respective  sons,  disposing  of 
the  funds  between  the  members  equally.  This  instrument  was 
registered  at  the  office  of  the  Chief  Eegistrar  of  Friendly 
Societies,  and  the  dissolution  was  advertised  in  the  London 
Gazette,  but  no  consent  of  the  governing  committee  to  the 
dissolution  had  been  given.  The  trustees  of  the  society  brought 
the  present  action  against  the  six  members,  and  the  fathers  of 
five  of  them  who  had  signed  for  their  children,  to  set  aside  this 
instrument. 

Kekewich  J.  set  aside  the  instrument  on  the  ground  that  the 
fathers  who  signed  the  instrument  of  dissolution  had  no  power 
to  do  so  on  behalf  of  their  children.  The  appeal  was  argued 
on  May  18  and  19,  1896,  the  argument  turning  only  on  the 
grounds  taken  before  the  Court  below,  and  judgment  was 
reserved ;  but  the  Court  of  Appeal  ordered  the  case  to  be  put 
in  the  paper  again,  to  have  the  point  argued  whether  there  was 
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any  power  to  dissolve  the  society  without  the  consent  of  the  C.  A. 
governing  committee  estabHshed  by  rule  3.  1896 

KUDD 

June  12.    Younger,  for  the  appellants.    Sect.  13  of  the  Act  ^- 

J  AMES. 

of  1855  gives  an  absolute  power  to  the  members,  by  a  certain   

majority,  to  dissolve  a  society  formed  under  the  Act ;  and  s.  25 
of  the  Act  of  1875,  which  applies  to  all  registered  societies,  new^ 
or  old,  repeats  it.  Neither  of  these  sections  renders  the  consent 
of  any  governing  body  requisite,  nor  do  the  Acts  make  any 
difference  between  the  powers  of  infant  members  and  adult 
members.  Sect.  15  of  the  Act  of  1855,  which  provides  that 
minors  may  be  members,  if  not  disqualified  by  the  rules, 
provides  that  no  minor  shall  be  competent  to  hold  the  office 
of  director,  trustee,  treasurer,  or  manager,  but  does  not  other- 
wise limit  the  powers  of  minors ;  and  the  later  Act,  38  &  39 
Yict.  c.  60,  s.  15,  sub-s.  8,  leaves  matters  on  the  same  footing. 
The  Act  of  1855,  s.  13,  requires  no  consent  except  that  of 
persons  having  a  pecuniary  interest ;  and  the  case  is  the  same 
under  the  Act  of  1875,  s.  25,  sub-s.  7  {h).  By  rule  21,  the 
members  can  alter  the  rules,  and  therefore  can  repeal  rule  3. 

Bensliaio,  Q.C.,  MidLightwood,  for  the  plaintiffs.  The  Act  of 
1875,  s.  15,  sub-s.  8,  says  that  a  minor  may,  subject  to  the  rules 
of  the  society,  enjoy  all  the  rights  of  a  member ;  and  by  s.  6 
the  rules  of  the  society,  so  far  as  they  are  not  contrary  to 
any  provision  of  the  Act,  shall  remain  in  force.  That  Act, 
therefore,  leaves  matters  unchanged.  Now,  by  the  rules  of 
this  society  it  is  to  be  governed  "  by  the  committee  of  eight. 
This  is  a  fundamental  rule  of  the  society,  and  a  step  of  this 
importance  cannot  be  taken  without  the  concurrence  of  the 
committee. 

Younger,  in  reply.  The  society  could  not  by  its  regulations 
contract  itself  out  of  the  power  of  dissolution  which  is  given 
by  statute :  Walker  v.  London  Tramivays  Co.  (1) ;  Ellis  v. 
Dadson.  (2)  The  word  "  governed  "  has  no  special  force.  Call 
this  committee  as  you  will,  it  was  nothing  but  a  committee  of 
management. 

Cur.  adv.  vuU. 

(1)  12  Ch.  D.  705.  (2)  W.  N.  (1891)  43. 

ToL.  II.  1896.  '         2  R  1 
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0.  A.  June  23.  The  judgment  of  the  Court  (Lindley,  Lopes  and 
1896       Bigby  L.J  J.)  was  dehvered  by 

KuDD  Lindley  L.J.  This  is  an  appeal  from  a  judgment  of  Keke- 
James.  wich  J.  setting  aside  an  instrument  of  dissolution  of  a  friendly 
society  called  "  The  Juvenile  Branch  of  the  Loyal  Social 
Design  Lodge,  No.  5006,  Independent  Order  of  Odd  Fellows, 
Manchester  Unity."  The  society  consisted  entirely  of  mem- 
bers between  the  ages  of  six  and  eighteen,  and,  being  reduced 
in  number  to  six  members  of  about  sixteen  years  of  age,  they, 
by  their  fathers  and  guardians,  signed  an  instrument  of  disso- 
lution dated  February  22,  1895,  with  a  view  to  divide  the 
assets  of  the  society  among  themselves.  The  main  question  is 
whether  they  have  power  to  do  this. 

The  first  thing  is  to  ascertain  the  powers  conferred  on  the 
members  at  the  time  this  society  was  formed.  Having  done 
this,  the  next  step  will  be  to  ascertain  to  what  extent  (if  any) 
these  powers  have  been  extended  or  restricted  by  what  has 
occurred  since  the  formation  of  the  society. 

The  society  was  formed  in  1873,  under  the  provisions  of  the 
Friendly  Societies  Act,  1855  (18  &  19  Vict.  c.  63).  The  society 
was  formed  for  infants,  but  not  by  infants.  It  was  formed  by 
and  as  a  branch  of  another  society  called  "  The  Loyal  Social 
Design  Lodge,"  which  had  been  in  existence  since  1861.  The 
society  was  formed  by  this  lodge  under  s.  9  of  the  Act  of  1855. 
By  s.  15  of  that  Act  infants  could  be  elected  or  admitted  as  mem- 
bers, and  the  Act  did  not  limit  the  age  below  which  infants 
could  not  be  admitted.  It  is  difficult,  however,  to  suppose  that 
the  Legislature  ever  contemplated  the  formation  of  a  society 
consisting  only  of  children — at  least,  unless  they  were  put  under 
some  governing  body.  Eules  8  and  15  of  this  society  fixed  six 
and  eighteen  respectively  as  the  lowest  and  highest  ages  for 
membership.  The  society,  therefore,  was  for  the  benefit  of 
girls  and  boys  between  six  and  eighteen.  It  is  obvious,  how- 
ever, that  such  persons  could  not  manage  their  own  affairs,  and 
accordingly  the  lodge  who  created  the  society  placed  its  govern- 
ment in  the  hands  of  a  committee  of  eight  persons  appointed 
by  themselves  (rule  3).  The  power  to  do  this  is  expressly  con- 
ferred by  s.  25  of  the  Act  of  1855.    That  section  expressly 
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empowered  the  lodge  (being  the  persons  intending  to  establish  C.  A. 
the  society)  to  do  the  following  things  :  (1.)  To  make  rules  for  1896 
the  regulation,  government,  and  management  of  the  society ;  j^^^p 
X2.)  to  appoint  a  general  committee  of  management  of  the  j^^'es 

society ;  (3.)  to  delegate  to  such  committee  all  or  any  of  the   

powers  given  by  the  Act  to  the  members  of  the  society.  Eule  3 
must  be  read  by  the  light  thrown  upon  it  by  this  section,  and 
bearing  in  mind  that  the  society  was  for  the  benefit  of  children 
.and  young  persons  under  eighteen.  It  must  also  be  borne  in 
mind  that,  although  infants  could  be  members  of  the  society, 
they  could  not  be  directors,  trustees,  treasurers,  or  managers  of 
it  (s.  15  of  the  Act  of  1855).  Eead  by  the  light  thus  thrown 
upon  it,  the  rule  3,  which  says  that  this  society  be 
governed  by  a  committee  of  eight"  is,  in  our  opinion,  not  a 
mere  rule  of  management  proceeding  from  the  members,  and 
which  they  need  not  observe  longer  than  they  like,  but  is  a 
rule  imposed  upon  the  society  by  those  who  established  it,  and 
which  the  members  by  themselves  cannot  get  rid  of.  Power 
-to  alter  the  rules  is  conferred  by  s.  27  of  the  Act  of  1855,  which, 
however,  must  be  read  with  s.  25,  and,  as  regards  infants,  with 
s.  15.  These  sections  and  the  declaration  to  be  made  under 
s.  27  shew  that  this  power  of  altering  rules  depends  not  only 
on  s.  27  of  the  Act,  but  also  on  the  rules  themselves.  Kule  21 
says  that  no  rule  shall  be  made  or  altered  without  the  consent 
of  a  majority  of  the  members.  This  rule  has  not  the  effect  of 
enabling  the  members  to  repeal  rule  3,  and  so  emancipate 
themselves  from  the  government  of  the  committee  of  manage- 
ment; but  it  prevents  the  committee  of  management  from 
altering  the  ruies  without  the  consent  of  the  members, 
although  the  whole  government  of  the  society  is  entrusted 
to  the  committee.  Kules  2,  6,  13,  14,  17,  18,  and  22  further 
shew  the  extent  to  which  the  powers  of  the  members  are 
subject  to  those  of  the  committee.  This  review  of  the  Act  and 
the  rules  forces  us  to  the  conclusion  that  rule  3  is  the  governing 
rule  of  this  society,  and  that  all  the  powers  conferred  by  the 
-Act  of  1855  or  by  the  rules  upon  the  members  must,  whenever 
possible,  be  read  as  controlled  by  this  rule.  No  other  con- 
struction is  consistent  with  the  obvious  intention  of  those  who 
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C.A.  made  the  rules  and  established  the  society.  Persons  over 
1896  eighteen  cannot  be  members  of  this  society ;  and  to  suppose 
ij^DD  that  persons  under  that  age  could  under  this  Act  and  rules- 
James     throw  over  or  get  rid  of  the  governing  body,  and  govern  the 

  society  themselves,  is,  in  our  view,  ridiculous. 

"We  have  dealt  at  length  on  this  point,  because  it  throws 
great  light  on  the  power  to  dissolve.  This  power  is  not 
conferred  by  the  rules,  but  by  s.  13  of  the  Act  of  1855.  This, 
section  enables  the  members  of  a  society  governed  by  it  to 
dissolve  it ;  but  this  again  must  be  read  with  s.  25  and  with  the 
rules  of  the  society,  and  so  reading  it,  we  cannot  come  to  the 
conclusion  that  the  members  of  this  society  can  dissolve  it 
without  the  consent  of  the  committee  to  whom  the  government 
of  the  society  is  committed  by  rule  3.  Such  a  construction  is, 
in  our  judgment,  wholly  opposed  to  the  scheme  on  which  the 
society  is  based,  and  on  the  clearly  expressed  intentions  of 
those  who  established  it.  In  our  opinion,  therefore,  it  is  clear 
that  under  the  Act  of  1855  the  members  of  this  society  could 
not  have  dissolved  it  without  the  consent  of  the  committee, 
and  could  not  themselves  have  so  altered  the  rules  as  to  obtain 
power  to  dissolve  the  society  without  such  consent. 

We  pass  now  to  the  effect  of  what  has  taken  place  since.  The 
Act  of  1855  has  been  repealed  and  been  replaced  by  the  Act  of  1875 
(38  &  39  Vict.  c.  60) ;  but  the  rules  of  existing  societies  are  pre- 
served so  far  as  they  are  not  contrary  to  any  express  provision  of 
the  Act  (see  s.  6),  and  the  rules  of  this  society,  never  having  been 
altered,  are  as  binding  on  its  members  as  before,  unless  contrary 
to  some  express  provision  of  the  Act.  Unless,  therefore,  rule  3, 
which  places  the  members  under  the  control  of  the  committee, 
is  contrary  to  some  such  provision,  that  rule  is  still  a  funda- 
mental rule  of  the  society,  and  one  from  which  the  members  of 
the  society  cannot  emancipate  themselves.  Under  the  Act  of 
1875,  as  under  the  Act  of  1855,  minors  may  be  members  (see 
s.  15,  sub-s.  8),  and  although  the  age  is  raised  to  sixteen  in 
new  societies,  the  rule  of  this  society  which  admits  members  as 
young  as  six  is  preserved  (see  s.  15,  sub-s.  8  (b)).  The  Act  of 
1875  does  not  extend  the  power  of  the  members  of  this  society 
to  alter  the  rules  (see  s.  13),  nor  does  it,  in  our  opinion,  extend 
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the  power  to  dissolve  (see  s.  25).  Sect.  25  applies  to  all  societies  C.  A. 
governed  by  the  Act,  whether  old  or  new,  and  whether  the  1896 
members  are  over  or  under  twenty-one  ;  but  as  to  old  societies  rudd 
the  section  must  be  read  with  s.  6,  which  lets  in  their  rules  ;  james, 

and,  for  the  reasons  which  we  have  given  when  examining  the   

Act  of  1855,  we  cannot  arrive  at  the  conclusion  that  the 
members  of  this  society  had  power  to  dissolve  the  society 
without  the  consent  of  the  committee  in  whom  the  government 
of  the  society  is  vested.  The  Act  of  1875  has  not  altered  the 
constitution  of  this  society. 

This  view  of  the  Act  renders  it  unnecessary  to  consider 
whether,  if  the  infant  members  had  power  to  dissolve  the 
society  by  themselves  signing  an  instrument  of  dissolution,  an 
instrument  signed  for  them  by  their  fathers,  guardians,  or 
agents  would  suffice.  The  point  is  not  free  from  difficulty, 
and  we  say  nothing  about  it. 

It  only  remains  to  notice  the  objection  that  the  trustees  of 
the  society  are  not  entitled  to  maintain  this  action.  The 
objection  is  founded  upon  the  language  of  s.  25,  sub-s.  6, 
of  the  Act  of  1875,  which  only  empowers  certain  persons  to 
commence  proceedings  to  set  aside  a  dissolution.  But  the 
property  of  the  society  is  vested  in  the  plaintiffs,  and,  even  if 
they  are  not  interested  in  the  property  in  the  sense  in  which 
those  words  are  used  elsewhere  in  the  Act,  still  there  is  nothing 
in  the  Act  to  prevent  the  trustees  from  taking  whatever  steps 
may  be  necessary  to  preserve  that  property  from  being  disposed 
of  contrary  to  the  rules  of  the  society.  Indeed,  power  to  do  so 
is  expressly  conferred  upon  them  by  s.  21,  sub-s.  1.  The 
judgment  appealed  from  is  right,  and  the  appeal  must  be 
dismissed,  with  costs. 

Solicitors  for  appellants  :  Sohy  Turner  dc  Knight^  for  Blake, 
Beed  d  Lapthortiy  Portsmouth. 

Solicitors  for  respondents  :  Chamherlayne  &  Shorty  for  Hyde 
d  HobbSy  Portsmouth. 

H.  C.  J. 
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CHITTYJ.  hi  re  THE  EAEL  OF  DEVON'S  SETTLED  ESTATES. 

[1886    D.  2189.] 

July  15,  23. 

  WHITE  V,  EAEL  OF  DEVON. 

[1886    W.  2545.] 

In  re  STEEK. 
STEEE  V,  DOBELL. 

[1894    S.  367.] 

Statutes  of  Limitations — Settlement — General  Power  of  Apijointment — Apijoint- 
ment  hy  Will — Appointees — Beading  in^^ — Heal  Property  Limitation 
Act,  1833  (3  (fe  4  Will.\4:,  c.  27),  ss.  1,  2,  3,  20— i?ea?  Property  Limitation^ 
Act,  1874  (37  &  38  Vict.  c.  57),  ss.  1,  2. 

At  and  prior  to  Lady  Day,  1876,  a  plot  of  land  then  forming  part  of  the 
Devon  settled  estates  was  held  by  S.  as  tenant  from  year  to  year  under 
an  agreement  dated  in  1852.  S.  continued  in  possession  down  to  his  death 
in  1889,  and  after  that  date  his  representatives  continued  in  possession.. 
No  rent  was  ever  paid  in  respect  of  this  plot  of  land  after  Lady  Day,  1876. 

Under  a  settlement  dated  in  1857  the  Devon  estates,  including  the  rever- 
sion in  the  plot  of  land  expectant  on  the  tenancy  of  S.,  stood  limited  in  the- 
events  which  happened  to  the  use  of  the  eleventh  Earl  of  Devon  for  life^ 
remainder  to  the  use  of  the  twelfth  Earl  for  life,  remainder  to  such  uses  as 
the  eleventh  Earl  should  by  deed  or  will  appoint.  This  power  was 
exercised  by  the  eleventh  Earl  by  his  will,  whereby  he  appointed  the  estates 
to  H.  and  others  as  trustees.  The  eleventh  Earl  died  in  1888,  and  on  his 
death  the  twelfth  Earl  succeeded  to  the  possession  of  the  estates,  and  died 
in  1891  without  having  recovered  the  land  in  question.  On  the  death  of 
the  twelfth  Earl  the  remainder  limited  to  H.  and  his  co-trustees  fell  into 
possession,  and  the  question  was  whether  their  estate  was  barred  by  the 
Statutes  of  Limitations;: — 

Held,  that  the  case  fell  within  the  latter  part  of  s.  2  of  the  Real  Property^ 
Limitation  Act,  1874,  and  that  the  twelfth  Earl,  being  the  person  last 
entitled  to  a  particular  estate,  and  not  being  in  possession  or  receipt  of 
the  profits  of  the  land  in  question  when  his  interest  determined  by  his 
death  in  1891,  H.  and  his  co-trustees  had  a  further  period  of  six  years 
from  that  time  to  bring  their  action,  and  therefore  that  their  estate  was. 
not  barred. 


In  September,  1852,  a  plot  of  land  forming  part  of  the  Devon 
settled  estates  was  let  to  John  Wotton  Steer  and  Henrj^ 
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Dobell  on  a  yearly  Michaelmas  tenancy  by  verbal  agreement  at 
the  annual  rental  of  3/. 

The  plot  of  land  remained  in  the  occupation  of  Steer  and 
Dobell,  and  they  paid  the  rent  therefor  up  to  the  death  of 
Dobell,  after  which  it  was  paid  by  Steer  up  to  Lady  Day,  1876, 
and  it  remained  in  his  possession  down  to  his  death  in  July, 
1889  ;  but  after  Lady  Day,  1876,  no  rent  was  ever  claimed  by 
the  owners  of  the  Devon  estates,  and  none  was  ever  paid  nor 
any  acknowledgment  given  in  respect  thereof ;  and  after  the 
death  of  Steer  the  trustees  of  his  will  remained  in  possession  or 
in  the  receipt  of  the  rents  and  profits  of  the  land  without  any 
such  payment  or  acknowledgment. 

The  action  of  Steer  v.  Dobell  was  an  action  for  the  adminis- 
tration of  the  estate  of  John  Wotton  Steer,  and  an  order  for 
administration  had  been  made  therein. 

The  action  of  White  v.  Earl  of  Devon  was  a  mortgagee's 
action,  and  had  reference  to  the  Devon  estates,  the  title  to  which, 
so  far  as  is  material,  was  as  follows  : — ■ 

By  a  settlement  dated  July  22,  1857,  and  made  between 
William  Eeginald,  Lord  Courtenay  (afterwards  eleventh  Earl  of 
Devon),  and  Edwin  Baldwin  Courtenay  of  the  one  part  and 
trustees  of  the  other  part,  and  a  deed-poll  dated  June  10,  1862, 
under  the  hands  and  seals  of  William  Eeginald,  eleventh  Earl 
of  Devon,  and  Edwin  Baldwin  Courtenay,  then  Lord  Courtenay, 
the  Devon  settled  estates  were  limited  to  the  use  of  William 
Beginald,  eleventh  Earl,  for  life,  with  remainder  to  the  use 
of  Lord  Courtenay  for  life,  with  remainder  to  uses  which 
failed  in  favour  of  the  issue  of  Lord  Courtenay,  with  remainder 
to  such  uses  as  William  Eeginald,  eleventh  Earl,  should  at  any 
time  by  deed  or  will  direct,  limit,  or  appoint,  with  divers 
remainders  over  in  default  of  appointment. 

By  his  will  dated  September  17,  1885,  Wilham  Eeginald, 
eleventh  Earl,  devised,  bequeathed,  and  appointed  all  his  estate, 
including  any  over  which  he  had  or  might  acquire  any  power  of 
appointment,  to  Lord  Halifax  and  others  as  trustees,  and  died  on 
November  18, 1888;  and.upon  his  death  Lord  Courtenay  became 
twelfth  Earl  of  Devon,  and  he  died  January  15,  1891. 

By  an  indenture  dated  May  1,  1891,  the  Devon  settled 
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estates  were  conveyed  by  the  trustees  of  the  will  of  the  eleventh 
Earl  to  Henry  Hugh,  the  thirteenth  Earl ;  and  by  an  indenture 
dated  June  4,  1891,  the  same  estates  were  settled  to  the  use  of 
the  thirteenth  Earl  for  life ,  with  remainder  to  Henry  Reginald, 
Lord  Courtenay,  for  life,  with  divers  remainders  over  in  strict 
settlement. 

The  persons  interested  in  the  estate  of  John  Wotton  Steer, 
claiming  to  have  acquired  a  possessory  title  to  the  plot  of  land 
inasmuch  as  they  or  their  predecessors  had  been  in  possession 
thereof  for  more  than  twelve  years  without  paying  rent  or 
acknowledgment  of  title,  and  the  persons  interested  in  the 
Devon  settled  estates  contending  that  no  such  title  had  been 
acquired,  having  regard  to  the  devolution  of  the  title  to  the 
estates  as  before  set  out,  the  question  whether  the  persons 
interested  in  the  Devon  settled  estates  could  recover  possession 
of  the  plot,  and  whether  the  persons  entitled  to  the  estate  of 
John  Wotton  Steer  had  any  and,  if  any,  what  title  to  or 
interest  in  the  plot,  was  by  consent  submitted  in  the  form  of  a 
special  case  for  the  decision  of  Chitty  J.,  in  whose  Division  the 
above  actions  were  pending. 


Byrne  J  Q.C.,  and  Beaumont,  for  the  persons  interested  in  the 
Devon  estates.  We  submit  that  we  are  not  barred  by  the 
Statutes  of  Limitations.  The  limitation  contained  in  the  will 
of  the  eleventh  Earl  to  Lord  Halifax  and  his  co-trustees  must 
be  read  into  the  settlement  of  1857  which  created  the  power, 
the  estate  limited  taking  effect  from  the  time  when  the  power 
was  executed — that  is,  from  the  death  of  the  eleventh  Earl : 
Farwell  on  Powers,  2nd  ed.  p.  288 ;  Sugden  on  Powers,  8th  ed. 
p.  470 ;  Fearne,  10th  ed.  vol.  i.  p.  74,  s.  v.  14. 

The  case  falls  within  the  latter  part  of  s.  2  of  the  Act  of 
1874,  which  enacts  that,  if  the  person  last  entitled  to  any 
particular  estate  on  which  any  future  estate  was  expectant 
shall  not  have  been  in  the  possession  or  receipt  of  the  profits  of 
such  land  at  the  time  when  his  interest  determined,  no  action 
shall  be  brought  by  any  person  becoming  entitled  in  possession 
to  a  future  estate  or  interest,  but  within  twelve  years  next  after 
the  time  when  the  right  to  bring  such  action  shall  have  first 
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accrued  to  the  person  whose  interest  shall  have  so  determined, 
or  within  six  years  next  after  the  time  when  the  estate  of  the 
person  becoming  entitled  in  possession  shall  have  become 
vested  in  possession,  whichever  of  those  periods  shall  be  the 
longer.  The  twelfth  Earl  was  the  person  last  entitled  to  a 
particular  estate,  and  he  was  not  in  possession  or  receipt  of  the 
profits  when  his  interest  determined  in  1891.  On  his  death 
the  estate  of  the  trustees  of  the  will  of  the  eleventh  Earl 
became  vested  in  possession;  and  they  had,  therefore,  the 
further  period  of  six  years  from  his  death  within  which  they 
could  bring  their  action. 

G.  CavCy  for  the  plaintiffs  in  the  second  action,  being  the 
persons  interested  in  estate  of  J.  W.  Steer.  The  claimants  are 
barred  by  s.  1  of  the  Keal  Property  Limitation  Act,  1874.  By 
s.  1  of  the  Act  of  1833  (which  under  s.  9  of  the  Act  of  1874  is 
to  be  read  into  the  latter  Act)  persons  claiming  as  appointees 
under  another  person  are  to  be  considered  as  claiming  through 
him.  The  present  claimants,  therefore,  claim  through  the 
eleventh  Earl,  whose  right  of  action  accrued  at  Lady  Day, 
1876,  and  are  accordingly  barred  under  s.  1,  the  eleventh  Earl 
having  died  in  November,  1888. 

Sect.  3  of  the  Act  of  1833,  and  s.  2  of  the  Act  of  1874,  cannot 
be  used  to  cut  down  s.  1  of  the  latter  Act :  James  v.  Salter-  (1)  ; 
Governors  of  Magdalen  Hospital  v.  K^iotts.  (2)  The  argument 
founded  on  those  sections  is  inapplicable  unless  the  words  in 
respect  of  the  estate  or  interest  claimed  "  are  inserted  in  s.  1 
after  the  word  "  accrued."  A  general  power  of  appointment  is 
equivalent  to  absolute  ownership  :  Far  well  on  Powers,  2nd  ed. 
p.  286 ;  Bous  v.  Jackson.  (3)  The  power  was  also  barred  before 
the  death  of  the  eleventh  Earl  as  being  an  "  other  estate,  interest, 
right,  or  possibility  "  within  the  meaning  of  s.  20  of  the  Act  of 
1833,  or  was  extinguished  as  a  right  or  title  "  under  s.  34  of 
the  same  Act :  Boe  v.  Moulsdale.  (4) 

There  are  exceptions  to  the  doctrine  that  the  appointee  takes 
under  the  original  deed.  "Where  the  power  is  a  general  power 
the  rule  against  perpetuities  is  applied,  and  the  doctrine  of 
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(2)  8  Ch.  D.  709,  727. 


(3)  29  Ch.  D.  521,  526. 

(4)  16  M.  &  W.  689. 
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equity  that  the  estate  created  under  a  general  power  of  appoint- 
ment is  assets  for  the  payment  of  the  appointor's  debt  is  also- 
an  exception  to  the  general  rule. 

Byrne,  Q.C.,  in  reply.  The  supposed  exceptions  to  the 
doctrine  of  "  reading  in  "  are  not  true  exceptions,  as  the  rule  as^ 
to  perpetuities  turned  on  the  "  reading  in  "  taking  place  when 
the  appointment  was  made,  and  the  rule  as  to  debts  arose  from 
treating  the  appointees  as  trustees  for  creditors. 

The  term  "  appointee  "  in  the  definition  clause  in  the  Act  of 
1833  does  not  include  such  a  case  as  the  present :  it  is  meant 
to  cover  the  case  of  a  person  claiming  under  an  appointment 
the  estate  of  the  appointee — that  is,  an  estate  which  once 
belonged  to  the  appointor,  or  part  of  that  estate  :  for  example, 
appointees  under  a  power  in  a  settlement  created  by  the  owner- 
after  he  was  himself  barred. 

This  case  clearly  comes  within  s.  2  of  the  Act  of  1874.  Lord 
Halifax  and  his  co-trustees  are  entitled  on  reversion  or  remainder 
within  that  section  because  of  the  life  interest  of  the  twelfth 
Earl. 

Sect.  20  of  the  Act  of  1833  does  not  apply  to  the  case  of 
a  power. 

Cur.  adv.  vult. 


July  23.  Chitty  J.  The  controversy  arises  between  the 
persons  interested  in  the  Devon  settled  estates  on  the  one  hand,, 
and  the  persons  entitled  to  the  real  estate  of  J.  W.  Steer  on 
the  other.  The  parties  have  agreed  to  a  special  case,  and  the 
question  submitted  is  whether  the  persons  interested  in  the 
Devon  estates  can  recover  a  piece  of  land  which  is  in  the 
possession  of  the  persons  representing  Steer. 

Under  the  uses  of  the  settlement  made  in  1857  of  the  Devon 
estates  the  eleventh  Earl  was  entitled!! as  tenant  for  life  to  the 
reversion  expectant  on  the  tenancy  from  year  to  year  under 
which  the  land  was  held  prior  to  1876.  Eegard  being  had  to 
the  8th  section  of  the  Statute  of  Limitations  of  1833  and  to 
the  statute  of  1874,  and  to  the  non-payment  of  rent  by  the 
yearly  tenant,  it  is  admitted  that  the  right  of  the  eleventh  Earl 
to  recover  the  land  was  barred  a  few  months  before  his  death, 
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which  occurred  in  November,  1888.  The  adverse  possession 
of  Steer  began  in  1876  ;  he  continued  in  possession  down  to  his 
death  in  1889  ;  since  then  his  representatives  have  continued  in 
possession.  There  has  been  no  payment  of  rent  or  acknowledg- 
ment to  take  the  case  out  of  the  statutes. 

Under  the  same  settlement  of  1857  the  Devon  estates  stood 
limited,  in  the  events  which  happened,  to  the  use  of  the 
eleventh  Earl  for  life,  as  already  mentioned,  remainder  to  the 
use  of  the  twelfth  Earl  for  life,  remainder  to  such  uses  as 
the  eleventh  Earl  should  by  deed  or  will  appoint.  This  power 
was  exercised  by  the  eleventh  Earl  by  his  will,  whereby  he 
appointed  the  Devon  estates  to  Lord  Halifax  and  others.  On 
the  death  of  the  eleventh  Earl  the  twelfth  Earl  succeeded  to 
the  possession  of  the  Devon  estates,  and  died  in  1891  without 
having  recovered  the  land  in  question.  On  the  death  of  the 
twelfth  Earl  the  remainder  appointed  to  Lord  Halifax  and 
others  fell  into  possession.  The  question  is  whether  their 
estate  is  barred  by  the  Statutes  of  Limitations.  That  estate 
was  a  future  estate  when  the  statutes  had  run  against  the  Hfe 
estate  of  the  eleventh  Earl. 

The  case  of  future  estates  appears  now  to  depend  upon 
the  2nd  section  of  the  Act  of  1874,  construed  with  the 
4th  branch  of  the  3rd  section  of  the  Act  of  1833,  and  on  the 
20th  section  of  the  same  Act.  The  statement  to  this  effect  in 
the  9th  edition  of  Shelford,  by  Carson,  p.  195,  appears  to  me 
to  be  correct. 

A  point  of  general  law  was  raised  in  reference  to  the  execu- 
tion of  the  power  by  the  eleventh  Earl.  According  to  the 
established  doctrine,  the  limitation  to  Lord  Halifax  and  others 
must  be  read  into  the  settlement  which  created  the  power,  the 
estate  limited  taking  effect  from  the  time  when  the  power  was 
executed — in  this  case  from  the  death  of  the  eleventh  Earl : 
see  Lord  St.  Leonards  on  Powers,  8th  ed.  p.  470  et  seq. 
The  doctrine  that  the  appointee  takes  under  the  original  deed 
is  followed  in  all  its  consequences,  except  that  where  the  power 
is  a  general  power  the  rule  against  perpetuities  is  applied  only 
from  the  time  of  executing  the  power:  Bous  v.  Jackson.  {1) 

(1)  29  Ch.  D.  521. 
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That  exception  has  no  bearing  on  the  present  case.  The 
doctrine  of  equity  that  the  estate  created  under  a  general 
power  is  assets  for  the  payment  of  the  appointor's  debts  is 
not  a  true  exception  to  the  general  doctrine.  The  appointee 
of  real  estate  is  treated  as  a  trustee  for  the  creditors  of  the 
appointor :  Fleming  v.  Buchanan.  (1) 

For  Steer's  representatives  it  was  argued  that  the  case  fell 
within  the  20th  section  of  the  Act  of  1833.  The  general  effect 
of  that  section  is  that  when  the  right  to  an  estate  in  possession 
is  barred  the  right  of  the  same  person  to  future  estates  is  also 
barred.  The  argument  was  that  inasmuch  as  the  estate  of  the 
eleventh  Earl  as  tenant  for  life  was  barred  the  estate  limited 
by  him  in  virtue  of  his  power  to  Lord  Halifax  and  others  was 
also  barred.  It  was  said  that  a  general  power  of  appointment 
fell  within  the  words  other  estate,  interest,  right,  or  possi- 
bility," and  particularly  that  such  a  power  was  included  in  the 
word  ''right."  This  argument  is  unsound.  The  Act  deals 
with  our  highly  technical  system  of  real  property  law,  and  the 
language  employed  is  necessarily  technical. 

It  has  to  be  borne  in  mind  that  real  actions  were  in  existence 
when  the  Act  of  1833  was  passed,  and  were  abolished  by  s.  36 
of  that  Act.  No  real  property  lawyer  in  1833  would  have 
spoken  of  a  power  of  appointing  uses  as  an  ''  estate,  interest, 
right,  or  possibility."  The  terms  "right"  and  "possibility" 
are  used  in  their  technical  sense.  "  Right,"  for  instance, 
applies  to  the  case  of  an  estate  turned  to  a  right  which 
could  be  enforced  only  in  a  real  action.  I  hold  that  a  power 
is  not  within  the  section. 

For  Steer's  representatives  it  was  also  argued  that  the  case 
falls  within  the  1st  section  of  the  Act  of  1874,  read  in  connec- 
tion with  the  1st  or  interpreting  section  of  the  Act  of  1833. 
On  the  other  hand,  it  was  contended  for  the  Devon  estates 
that  the  case  was  governed  by  the  2nd  section  of  the  Act  of 
1874.  The  relation  of  these  two  sections  is  explained  by  the 
decision  of  the  Court  of  Common  Pleas  on  the  relation  of  the 
analogous  sections,  the  2nd  and  3rd  of  the  Act  of  1833,  in 
James  v.  Salter  {2),  approved  by  the  House  of  Lords  in  the 
(1)  3  D.  M.  &  G.  976.  (2)  3  Bing.  N.  C.  544,  553. 
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Irish  Land  Comviission  v.  Grant.  (1)  Tindal  C.J.  in  giving 
judgment  said  :  "  That  the  case  must  have  been  governed  by 
the  2nd  section,  if  that  section  had  stood  alone,  cannot  be 
doubted ;  and,  upon  a  more  close  examination  of  the  3rd  section, 
the  object  and  intent  of  it  seem  to  us,  to  be  no  more  than  this : 
to  explain  and  give  a  construction  to  the  enactment  con- 
tained in  the  2nd  clause  as  to  '  the  time  at  which  the  right  to 
make  a  distress  for  any  rent  shall  be  deemed  to  have  first 
accrued,'  in  those  cases  only  in  which  doubt  or  difficulty  might 
occur ;  leaving  every  case  which  plainly  falls  vnthin  the  general 
words  of  the  2nd  section,  but  is  not  included  amongst  the 
instances  given  by  the  3rd,  to  be  governed  by  the  operation 
of  the  2nd." 

In  the  Governors  of  Magdalen  Hospital  v.  Knotts  (2),  the 
Court  of  Appeal,  citing  James  v.  Salter  (3),  used  somewhat 
different  language,  but  did  not  intend  in  any  way  to  modify 
the  clear  expressions  found  in  the  judgment  of  Tindal  C.J. 

I  proceed  to  consider  the  1st  and  2nd  sections  of  the  Act  of 
1874 :  in  stating  the  relevant  portions  of  the  sections  I  shall, 
for  the  sake  of  clearness,  omit  words  not  bearing  on  the  present 
question.  The  1st  section  enacts  that  no  person  shall  bring  an 
action  to  recover  land  but  within  twelve  years  next  after  the 
time  at  which  the  right  to  bring  such  action  shall  have  first 
accrued  to  some  person  through  whom  he  claims,  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at  which 
the  right  to  bring  such  action  shall  have  first  accrued  to  the 
person  bringing  the  same.  For  Steer's  representatives  it  was 
argued  that  the  right  to  bring  an  action  first  accrued  to  the 
eleventh  Earl,  and  that  Lord  Halifax  and  others  as  appointees 
claim  through  him,  and  are  therefore  barred  by  the  section. 
Eeference  was  made  to  the  1st  section  of  the  Act  of  1833,, 
which  interprets  the  meaning  of  the  expression,  claiming  through 
another  person.  The  enactment  is  that  the  words  and  expres- 
sions thereinafter  mentioned,  which  in  their  ordinary  significa- 
tion have  a  more  confined  or  different  meaning,  shall  in  the  Act,. 

(1)  10  App.  Gas.  14,  27.  (2)  8  Ch.  D.  709. 

(3)  3  Bing.  N.  C.  544. 
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except  where  the  nature  of  the  provision  or  the  context  of  the 
Act  shall  exclude  such  construction,  be  interpreted  as  follows  : 
The  person  through  whom  another  person  is  said  to  claim 
shall  mean  any  person  by,  through,  or  under,  or  by  the  act  of 
whom,  the  person  so  claiming  became  entitled  to  the  estate  or 
interest  claimed  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of 
England,  tenant  in  dower,  successor,  special  or  general  occupant, 
executor,  administrator,  legatee,  husband,  assignee,  appointee, 
devisee  or  otherwise."  The  term  "  appointee  "  was  fastened 
upon ;  and  it  was  argued  that  Lord  Halifax  and  others,  being 
appointees  of  the  eleventh  Earl,  claimed  through  him  within  the 
interpretation  clause  of  the  Act  of  1833,  which,  by  virtue  of  the 
9th  section  of  the  Act  of  1874,  is  to  be  read  vdth  that  Act.  No 
doubt  there  is  a  difficulty  in  ascertaining  the  meaning  of  the  term 
"appointee."  Limitations  to  dower  uses  were  in  vogue  when  the 
Act  of  1833  was  passed ;  and  it  seems  to  me  that,  regard  being 
had  to  the  context  in  the  interpretation  clause  itself,  an  ap- 
pointee under  the  general  power  of  appointment  contained  in 
such  limitations  would  be  within  the  meaning.  But  I  think 
that  appointees  under  a  special  power  would  not.  Suppose,  for 
instance,  under  a  settlement  lands  were  limited  to  the  use  of 
'  one  for  life,  remainder  to  such  uses  in  favour  of  one  or  more  of 
his  children  as  he  should  appoint,  and  in  default  to  the  use 
of  his  children  in  fee  :  it  would,  I  think,  be  absurd  to  say  that 
the  right  of  the  children  to  recover  depended  on  the  exercise  or 
non-exercise  of  the  power — that  if  the  power  were  exercised 
they  were  barred  if  the  estate  of  the  appointor  were  barred, 
but  they  were  not  barred  if  the  power  were  not  exercised. 
In  fact,  the  children  would  not  claim  by,  through,  or  under, 
or  by  the  act  of  the  appointor.  They  w^ould  claim  under  the 
settlor,  and  by  the  combined  operation  of  the  acts  of  the 
settlor  and  the  appointor.  Obviously  some  restriction  as  to 
the  meaning  of  the  term  "  appointee "  is  imposed  by  the 
interpretation  clause  itself.  But  for  the  reasons  presently 
stated,  it  is  not  necessary  for  me  to  decide  whether  the  term 
"  appointee  "  includes  the  case  where  the  power  of  appointment 
is  not  in  substance  created  by  the  appointor  himself :  a  question 
which  I  leave  open. 
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In  my  opinion,  consistently  with  the  judgment  in  James  v. 
Salter  {!),  the  case  falls  within  the  2nd  section  of  the  Act  of 
1874.  That  section  deals  specially  with  cases  in  which  a  doubt 
or  difficulty  might  occur  as  to  the  time  when  the  right  to  bring 
an  action  accrues.  The  section  enacts  that  a  right  to  bring 
an  action  to  recover  land  shall  be  deemed  to  have  first 
accrued  in  respect  of  an  estate  in  remainder  or  other  future 
estate  at  the  time  at  which  the  same  shall  have  become  an 
estate  in  possession  by  the  determination  of  any  estate  or  estates 
in  respect  of  which  such  land  shall  have  been  held  or  the 
rents  and  profits  thereof  shall  have  been  received  notwith- 
standing the  person  claiming  such  land  or  some  person  through 
whom  he  claims  shall  at  any  time  previously  to  the  creation  of 
the  estate  or  estates  which  have  been  determined  have  been  in 
possession  or  receipt  of  the  profits  of  such  land :  but  if  the 
person  last  entitled  to  any  particular  estate  on  which  any  future 
estate  was  expectant  shall  not  have  been  in  the  possession 
or  receipt  of  the  profits  of  such  land  at  the  time  when  his 
interest  was  determined  no  such  action  shall  be  brought  by 
any  person  becoming  entitled  in  possession  to  a  future  estate 
but  within  twelve  years  next  after  the  time  when  the  right  to 
bring  such  action  shall  have  first  accrued  to  the  person  whose 
interest  shall  have  so  determined  or  within  six  years  next  after 
the  time  when  the  estate  of  the  person  becoming  entitled  in 
possession  shall  have  vested  in  possession  whichever  of  those 
periods  shall  be  the  longer.  The  case  falls  within  that  part 
of  the  section  which  begins  with  the  word  "  but."  The  person 
last  entitled  to  a  particular  estate  was  the  twelfth  Earl ;  he 
was  not  in  possession  or  receipt  of  the  profits  when  his  interest 
'determined;  and  Lord  Halifax  and  others  had  the  further 
period  of  six  years  (which  has  not  yet  elapsed)  after  his  death 
to  bring  their  action ;  and  therefore  I  hold  that  their  estate  was 
.not  barred. 


CHITTY  J. 
1896 

In  re 
Eael  of 
Devon's 
Settled 
Estates. 

White 

.V. 

Eael  of 
Devon, 

In  re 
Steek. 

Steer 

V. 

Dobell. 


Solicitors:  Lake  d-  Lake;  Ford,  Lloijd,  Bartlett  d-  Michel- 
more,  for  Hacker  d  Michehiore,  Neicton  AhhoU 
(1)  3  Bing.  N.  C.  553. 
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CHITTYJ.         EENEST  V.  LOMA  GOLD  MINES,  LIMITED. 

1896 

[1896    E.  675.] 

July  17,  24. 

  Company — Meeting  of  Shareholders — Special  Resolution — Show  of  Hands — 

Proxies — Companies  Act,  1862  (25  &  26  Vict,  c.  89),  s.  51 — -Blanks  irt^ 
Proxy — Validity — Authority  to  fill  up — Duly  Stamped — Stamp  Act,  1891 
(54:  &  55  Vict.  c.  39),  s.  80. 

At  a  meeting  of  the  shareholders  of  a  company  convened  for  the  purpose 
of  passing  a  special  resolution,  though  the  regulations  of  the  company 
provide  that  votes  may  be  given  personally  or  by  proxy,  a  member  present 
only  by  proxy  has  no  right  to  vote  upon  a  show  of  hands. 

In  re  Caloric  Engine  and  Siren  Fog  Signals  Co.  (52  L.  T.  (N.S.)  846) 
discussed  and  followed. 

In  re  Bidwell  Brothers  ([1893]  1  Ch.  603)  disapproved. 

A  notice  convening  an  extraordinary  general  meeting  to  confirm  a  special 
resolution  was  accompanied  by  a  circular  from  the  secretary  and  directors 
with  a  proxy  attached  asking  for  the  return  of  the  proxy  in  support  of  the 
resolution ;  by  a  printer's,  error  the  date  of  the  meeting  was  left  blank  in 
the  proxy.  The  secretary  filled  up  this  blank  in  several  of  the  proxies 
after  they  had  been  executed  and  returned  by  the  members  : — 

Held,  that,  as  the  members  by  returning  the  proxies  in  compliance  with 
the  circular  must  have  intended  that  they  should  be  used  at  this  particular 
meeting,  the  secretary  had  authority  to  fill  in  the  date,  and  that  these 
proxies  were  valid  and  duly  stamped  within  the  provisions  of  the  Stamp 
Act,  1891,  s.  80. 

Motion  on  behalf  of  the  plaintiff  and  all  other  shareholders 
in  the  defendant  company,  against  the  company,  its  chair- 
man and  liquidator,  for  an  interim  injunction  to  restrain  the 
defendants  from  acting  upon,  or  in  any  way  carrying  out,  a 
special  resolution  purporting  to  be  passed  by  the  defendant 
company  on  June  3,  1896,  and  to  be  confirmed  on  July  1, 1896, 
for  the  voluntary  winding-up  of  the  defendant  company  and 
the  appointment  of  the  defendant  as  liquidator. 

The  special  resolution  was  impeached  on  two  grounds — first, 
that  at  the  meeting  in  June  the  chairman,  on  a  show  of  hands, 
refused  to  count  the  votes  of  those  present'  by  proxy ;  and, 
secondly,  that  at  the  meeting  in  July,  when  a  poll  was  taken, 
the  chairman  had  improperly  allowed  certain  proxies,  in  which 
the  date  and  hour  of  the  meeting  had  been  filled  in  by  some 
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one  other  than  the  person  giving  such  proxy  after  the  same  CHITTYJ. 
had  been  lodged  with  the  company.  1896 

The  defendant  company  was  incorporated  in  Jmie,  1890,  Ernest 

under  the  Companies  Acts,  1862  to  1890,  with  a  capital  of  ]  oma\old 

300,000^.,  divided  into  300,000  shares  of  11.  each,  of  which  all  ^  Mines. 

Limited. 

hut  a  few  had  been  issued.   

The  articles  of  association,  so  far  as  material  to  this  report, 
after  excluding  the  regulations  contained!  in  Table  A  in  the 
first  schedule  to  the  Companies  Act,  1862,  were  as  follows  : — 

"56.  No  business  other  than  the  declaration  of  a  dividend 
shall  be  transacted  at  any  general  meeting  unless  a  quorum  of 
members  shall  be  present  at  the  time  when  the  meeting  proceeds 
to  business.  And  it  is  hereby  declared  that  five  shareholders, 
each  of  whom  must  be  present  in  person  or  by  proxy,  shall  be 
required  to  constitute  a  quorum." 

"60.  At  any  general  meeting  every  motion  made  and  sub- 
mitted shall  be  decided  in  the  first  instance  by  a  majority  in 
number  of  the  members  to  be  ascertained  by  a  show  of  hands  ; 
and  unless  a  poll  is  demanded  by  at  least  three  members 
holding  at  least  one-tenth  of  the  shares  of  the  company,  a 
declaration  by  the  chairman  that  a  resolution  has  been  carried, 
and  an  entry  to  that  effect  in  the  book  of  proceedings  of  the 
company,  shall  be  sufficient  evidence  of  the  fact  v^dthout  any 
proof  of  the  number  or  proportion  of  the  votes  recorded  in 
favour  of  or  against  such  resolution." 

"61.  If  a  poll  is  demanded  as  aforesaid  it  shall  be  taken  in 
such  manner  and  form  as  the  chairman  shall  direct,  and  he 
shall  have  power  to  adjourn  the  meeting  for  a  reasonable  time 
for  the  purpose  of  taking  such  poll,"  and  "  the  result  of  such 
poll  shall  be  deemed  to  be  the  resolution  of  the  meeting  at 
which  the  poll  was  demanded,  and  shall  be  binding  on  the 
company.  In  case  of  an  equality  of  votes  (either  on  a  show  of 
hands  or  on  a  poll)  at  any  general  meeting,  the  chairman  shall 
be  entitled  to  a  second  or  casting  vote."  ^ 

"62.  Every  member  shall  have  one  vote  for  every  share 
which  he  shall  hold  in  the  company." 

"  66.  Votes  may  be  given  either  personally  or  by  proxy.  The 
instrument  appointing  a  proxy  shall  be  in  writing  in  the 
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CHITTY  J.  common  form,  and  under  the  hand  of  the  appointor,  or  if  such 
1896       appointor  be  a  corporation  under  their  common  seal." 
Eenest        67  provided  that  proxies  must  be  members  of  the  company 
Loma'gold  ^^^itl^d  to  vote,  and  that  all  instruments  appointing  a  proxy 
LimTED     ^^o^^^      deposited  at  the  company's  office  not  less  than  forty- 

  *    eight  hours  before  the  time  of  the  meeting. 

The  plaintiff  was  the  registered  holder  of  2000  fully  paid-up 
shares. 

In  pursuance  of  a  notice  duly  given  to  the  shareholders,  an 
extraordinary  general  meeting  of  the  company  was  held  on 
June  3, 1896,  for  the  purpose  of  considering,  and,  if  thought  fit, 
passing,  a  resolution  for  the  reconstruction  of  the  company  by 
means  of  a  voluntary  liquidation  and  the  appointment  of  a 
liquidator. 

Prior  to  this  meeting  the  plaintiff  obtained  proxies  from 
431  shareholders,  representing  102,000  shares,  which  were  duly 
lodged  with  the  secretary  in  accordance  with  art.  67. 

The  plaintiff  attended  the  meeting  of  June  3,  and  upon  th& 
chairman  putting  the  resolution  to  the  meeting,  twelve  share- 
holders voted,  by  a  show  of  hands,  for  the  resolution,  and  the 
plaintiff  and  one  other  shareholder  against  it.  The  plaintiff' 
alleged  that  he  told  the  chairman  that  he  claimed  by  shewing 
his  hand  to  vote  for  himself  and  all  the  shareholders  whose- 
proxies  he  had  lodged  as  aforesaid  ;  but  on  this  point  there  was; 
a  conflict  of  evidence,  though  it  was  admitted  that  the  chairman 
declared  the  resolution  carried.  The  plaintiff  then  demanded  a 
poll  on  behalf  of  himself  and  all  other  shareholders  whose 
proxies  he  held ;  but  the  chairman  refused  to  accede  to  this 
demand  on  the  ground  that  the  plaintiff  was  not  supported  by 
a  sufficient  number  of  members  present  in  person  either  accord- 
ing to  art.  60  or  in  accordance  with  s.  51  of  the  Companies' 
Act,  1862. 

The  plaintiff  alleged  that  if  the  votes  he  claimed  had  been 
allowed  and  counted  by  the  chairman  the  resolution  would 
have  been  lost. 

Notice  of  the  intention  to  hold  a  confirmatory  meeting  on 
July  1  at  one  o'clock  setting  forth  the  special  resolution  was 
duly  sent  to  all  the  members  of  the  company.  Accompanying^ 
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this  notice  was  a  circular  signed  by  the  secretary  and  emanating  CHITTY  J. 

from  the  chairman  and  other  directors  with  a  form  of  proxy  to  1896 

be  returned,  and  giving  reasons  why  the  proxies  should  be  sent  ernest 

as  requested  by  the  directors.    The  proxy  enclosed  was  in  the  loma  'gold 

usual  and  regular  form  except  that  it  omitted  to  state  the  day    ^  Mines, 

^                         ^                        ...  Limited..) 
and  hour  of  the  meeting.    The  secretary  havmg  discovered  this   

omission  on  the  return  of  some  of  the  proxies,  sent  a  post-card 

to  the  members  stating,  that  by  a  printer's  error  the  date  and 

the  time  of  meeting  had  not  been  inserted  in  the  proxy  form, 

and  continued,  "  Kindly  insert  the  same.    If  you  have  already 

sent  me  the  form  in  blank,  I  shall  assume  that  I  have  your 

authority  to  fill  in  the  date."   The  secretary  filled  in  the  blanks 

in  several  of  the  proxies,  and  filled  them  in  in  time  for  the 

proper  lodgment  of  the  proxies  according  to  art.  67. 

The  plaintiff  attended  the  meeting  on  July  1,  when  the 
resolution  was  put  to  the  meeting  and  declared  by  the  chairman 
to  be  carried ;  thereupon  a  poll  was  demanded  by  five  share- 
holders, and  the  plaintiff  and  the  auditor  of  the  company  were 
appointed  scrutineers.  At  the  close  of  the  poll  it  was  found 
that  there  was  a  majority  of  16,704  votes  in  favour  of  confirming 
the  resolution.  On  scrutinising  the  proxies  the  plaintiff  objected 
to  19,846  votes  given  in  favour  of  the  resolution,  on  the  ground 
that  the  date  of  the  meeting  had  in  his  opinion  been  filled  in 
by  a  person  other  than  the  person  giving  such  proxy  after  the 
proxy  had  been  lodged ;  and  he  also  objected  to  proxies  repre- 
senting 5590  votes  in  favour  of  the  resolution,  on  the  ground 
that  the  hour  of  the  said  meeting  had  either  been  omitted 
altogether,  or  had  been  filled  in  by  some  person  other  than  the 
person  giving  such  proxy  after  the  same  had  been  lodged. 

The  chairman,  however,  overruled  all  these  objections,  and 
declared  the  result  of  the  poll  to  be  a  majority  of  16,704  in 
favour  of  confirming  the  resolution. 

On  July  3  the  plaintiff  commenced  this  action,  and  now 
appHed  for  an  interim  injunction  in  the  terms  already  stated. 

Ashton  Gross,  for  the  plaintiff.  By  the  regulations  of  this 
company  voting  by  proxy  is  allowed,  and  more  weight  is  given 
to  proxies  than  is  usual,  for  art.  56  provides  that  the  quorum 
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CHITTY  J.  for  a  general  meeting  is  to  consist  of  five  members  "present  in 

1896      person  or  by  proxy  "  ;  it  was,  therefore,  the  duty  of  the  chair- 

Eenest     nian  on  the  show  of  hands  to  count  the  vote  of  each  person 

Loma'gold  appointed  a  proxy,  not  according  to  the  number  of  the 

Mines,     shares  held  by  him,  but  as  one  vote  :  In  re  Bidwell  Brothers.  (1) 
Limited.  . 
  Unless  the  counting  of  proxies  is  allowed  on  a  show  of  hands, 

no  effect  is  given  to  the  wishes  of  members  present  by  proxy. 
In  re  Caloric  Engine  and  Siren  Fog  Signals  Co.  (2)  is  opposed 
to  my  present  contention ;  but  that  case  was  discussed  in  In  re 
Bidwell  Brothers  (1)  and  not  followed.  The  chairman  knows 
perfectly  well  the  number  of  proxies  that  have  been  given  for  a 
particular  meeting,  because  they  are  all  lodged  forty-eight  hours 
before  the  time  of  meeting,  and  there  is  no  difficulty  in 
ascertaining  the  number  of  members  present  by  proxy.  On 
the  wording  of  s.  51  of  the  Companies  Act,  1862,  the  votes  of 
those  present  by  proxy  ought  to  have  been  counted ;  proxies 
are  allowed  in  this  company,  and  a  special  resolution,  therefore, 
cannot  be  passed  unless  three-fourths  of  the  numbers  present, 
personally  or  by  proxy,  are  in  favour  of  it.  Had  the  members 
present  by  proxy  been  counted,  as  they  ought  to  have  been,  the 
resolution  would  in  fact  have  been  lost. 

Even  if  the  chairman's  ruling  as  to  the  result  of  the  first 
meeting  is  conclusive,  then  I  say  the  resolution  was  not  con- 
firmed at  the  second  meeting  in  July,  when  a  poll  was  taken, 
because  proxies  amounting  to  19,846  votes  in  favour  of  the 
resolution  were  invalid,  not  being  duly  stamped  in  accordance 
with  s.  80  of  the  Stamp  Act,  1891.  That  section  provides  that 
every  proxy  paper  charged  with  a  penny  duty  is  to  "  specify  the 
day  upon  which  the  meeting  at  which  it  is  intended  to  be  used 
is  to  be  held."  These  proxies  were  executed  and  returned  with 
the  date  left  blank.  This  defect  could  not  be  cured  by  the 
secretary. 

E.  W.  Stock,  for  the  defendants.  In  re  Caloric  Engine  and 
Siren  Fog  Sigjials  Co.  (2)  is  precisely  in  point,  and  gives  the 
correct  statement  of  the  law.  True,  it  is  directly  opposed  to 
In  re  Bidwell  Brothers  (1) ;  but  that  decision  is  wrong.  It 
creates  a  new  hybrid  class  of  voter,  half  personal,  half  proxy, 
(1)  [1893]  1  Ch.  603.  (2)  52  L.  T.  (N.S.)  846. 
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and  sets  up  a  practice  which  is  unworkable  :  Pahiier's  Company  CHITTY  j. 

Precedents,  6th  ed.  vol.  i.  pp.  338  and  525.    The  system  thus  1896 

attempted  to  be  introduced  is  unknown  to  the  common  law  i  Ernest 

In  re  Horhimj  Bridge  Coal,  Iron,  and  Waggon  Co.  (1)    There  is  lq^j/qq^© 

nothing  in  the  wording  of  s.  51  of  the  Companies  Act,  1862,  Mines, 
.                                                .  Limited. 
which  points  out  that  any  other  mode  is  to  be  adopted  but  the   ■ 

usual  common  law  one  on  a  show  of  hands. 

[He  was  stopped  on  this  point.] 

As  to  the  objection  to  the  proxies  on  the  ground  that  the 
date  was  in  blank  and  that  it  was  subsequently  filled  up,  I  say 
it  cannot  be  sustained  :  the  proxy  not  being  a  deed,  the  date 
might  be  filled  in  after  signature  by  a  person  having  authority 
to  do  so.  The  secretary  in  this  case  had  authority  to  supply 
the  date  of  the  meeting  of  which  notice  had  been  duly  given, 
and  for  which  alone  this  proxy  had  been  prepared.  Under 
these  circumstances  the  proxies  were  duly  stamped  and  could 
be  used.  Ex  parte  Lancaster  (2)  is  an  analogous  case  and  is  in 
my  favour. 

Ashton  Cross  replied  on  the  second  point. 

[During  the  hearing,  a  print  of  the  articles  in  Caloric  Engine 
and  Siren  Fog  Signals  Co.  (3)  was  obtained  and  handed  to  the 
judge.  The  articles  provided  that  "  votes  may  be  given 
personally  or  by  proxy."] 

Chitty  J.  At  a  general  meeting  of  this  company,  held  for 
the  purpose  of  considering  a  resolution  to  wind  up,  the  chair- 
man on  a  show  of  hands  did  not  count  proxies.  There  is  a 
question  of  fact  raised  whether  he  was  asked  to  include  the 
proxies.  On  the  evidence,  as  it  stands,  I  am  of  opinion  that 
he  was  not  so  asked ;  but  I  will  pass  that  by  and  deal  with 
the  general  question  which  is  raised.  [His  Lordship  then  read 
art.  60,  and  continued  : — ] 

Then,  if  a  poll  is  demanded  under  art.  61,  certain  proceedings 
have  to  be  taken,  and  I  need  not  read  the  rest  of  the  article  as 
to  that.  By  art.  66  votes  may  be  given  either  personally  or 
by  proxy. 

(1)  11  Ch.  D.  109.  (2)  5  Ch.  D.  911. 

(3)  52  L.  T.  (N.S.)  846. 
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CHITTY  J.     Now  that  article  does  not  say,  in  terms,  that  the  votes  ma^y 
1896      be  given  by  proxy  on  a  show^  of  hands.    I  have  never  seen 
Ernest     such  an  article.    I  question  whether  any  one  has.    I  venture 

Loma'gold  ^^^^ 

Mines,        The  two  well  known  methods  of  voting  in  this  country  are 
Limited.  . 
— by  a  show  of  hands  and  by  a  poll.     What  is  the  essence  of 

voting  by  a  show  of  hands  ?    It  is  that  the  hands — one  hand 

for  every  member  present — are  held  up,  the  number  of  hands 

counted  for  the  resolution,  and  the  number  of  hands  counted 

against,  and  the  one  is  subtracted  from  the  other.    In  that 

way  there  is  the  decision  by  a  show  of  hands.    It  is  the  eye 

that  is  called  upon  to  decide  when  this  method  is  resorted  to, 

with  the  simple  process  added  of  making  a  calculation  of  the 

result. 

Now,  if  the  proxies  are  to  be  counted,  what  is  the  chairman 
to  do  ?  It  must  be  borne  in  mind  that  a  man  who  holds  a 
proxy  is  not  bound  to  use  the  proxy.  He  may  be  told  that  if 
there  are  half-a-dozen  resolutions  he  must  vote  this  way  on 
one  question  and  that  way  on  another,  and  not  at  all  on  others. 
Of  course  that  is  a  matter  between  the  principal  member 
appointing  the  proxy  and  the  proxy  himself.  But  the  proxy 
is  not  bound  to  vote,  just  as  any  member  of  the  company 
present  is  not  bound  to  vote. 

Then,  if  the  proxies  are  to  be  counted,  what  is  the  course  of 
proceeding  on  this  so-called  show  of  hands?  Having  called 
for  the  show  of  hands,  and  having  seen  them  and  counted 
them,  the  chairman  is  told,  I  will  assume,  that  there  are 
proxies.  Thereupon  he  must  call  for  another  show  of  hands 
of  the  proxies  (because  it  is  by  show  of  hands  that  this 
voting  is  to  take  place) ;  having  done  that  he  would  not,  even 
then,  have  got  to  the  end  of  the  necessary  proceedings  ;  because 
one  man  may  hold  one  proxy  and  another  man  may  hold  ten 
proxies,  and  he  must  call,  therefore,  for  the  hands  of  the 
members  who  hold  one  proxy,  then  for  those  who  hold  two, 
and  so  forth  until  he  has  exhausted  the  whole.  But  that  is 
not  a  show  of  hands.  No  one  ever  dreamed  of  that  being  the 
course  to  be  pursued  on  a  show  of  hands.  He  must  do  more. 
He  must  call  for  the  proxies.    In  this  case  (which  is  a  very 
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^ood  illustration)  the  proxies  were  very  numerous  indeed.  CHITTYJ. 
Then  he  must  identify  the  member  of  the  company  who  says  1896 
he  holds  the  proxy — who  holds  up  his  hand  again  on  his  call  ernest 
for  votes  by  proxy,  and  he  must  examine  the  proxies  then  and  j  oma'gold 
there,  and  keep  the  meeting  waiting.    Then  he  must  institute  ^Mines, 

•a  scrutiny.    This  point  is  admirably  illustrated  by  the  facts  in   

the  present  case,  because  the  plaintiff  impeaches  no  less  than 
25,436  proxies.  Then  it  is  said  that  effect  is  given  to  voting 
by  proxy  on  this  show  of  hands  by  attributing  one  vote  to 
•every  proxy.  That  is  not,  according  to  the  articles  of  associa- 
tion, attributing  to  each  proxy  its  full  value ;  because  art.  62 
•of  this  company  provides  that  a  man  shall  have  a  vote  for 
-every  share.  Suppose  he  holds  1000  shares  and  he  appoints  a 
proxy,  and  another  one  holds  10,000  shares.  I  am  told  (this 
is  the  argument  for  the  plaintiff)  that  by  some  strange  process, 
which  I  have  endeavoured  to  follow,  but  which  I  am  unable  to 
understand,  that  notwithstanding  art.  62  that  proxy  on  the 
show  of  hands  is  not  to  count  1000  or  10,000,  as  the  case  may 
be,  but  it  is  to  count  only  one.  That,  probably,  is  so  as  not  to 
^ive  more  voting  to  the  proxies  than  would  be  given  to  the 
member  who  held  up  his  hand.  If  the  member  holds  up  his 
hand  it  counts  as  one.  There  is  no  other  method  of  counting 
practically  possible.  He  does  not  vote  according  to  his  voting 
power.  The  man  may  have  10,000  or  100,000  shares,  but  he 
is  only  counted  as  one  on  the  show  of  hands. 

Then  I  am  told  that  unless  this  counting  of  proxies  is  allowed 
the  wishes  of  the  members  present  by  proxy  would  not  have 
effect  given  to  them.  The  answer  to  that  is,  in  this  case,  as 
in  all  the  other  cases  that  I  recollect,  that  a  poll  would  be 
demanded ;  and  here  a  poll  could  have  been  demanded.  The 
number  that  is  required  to  demand  it  (it  is  quite  immaterial 
what  the  number  is  that  is  requisite  to  demand  a  poll)  is  very 
small.  By  the  60th  article  three  members,  holding  at  least 
one-tenth  of  the  shares  of  the  company,  can  demand  a  poll.  If 
the  persons  who  give  the  proxies  will  not  take  the  trouble  to 
appear,  or  get  their  friends  and  members  to  appear,  in  sufficient 
numbers  to  demand  a  poll,  that  is  their  fault ;  and  it  is  not  the 
fault  of  the  persons  who  are  present.    The  proxies  come  in 
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CHITTY  J.  when  the  poll  is  demanded.    In  most  cases  there  is  an  adjourn- 
1896       ment  of  the  meeting  ;  and  article  61  provides  that  there  may 
B^sT         3)n  adjournment  of  the  meeting  for  the  purpose,  and  the 
Loma'gold  ^^^y  necessary  purpose,  of  examining  the  proxies  and  going- 
Mines,     through  the  elaborate  process  of  counting  the  proxies  on  the 

  ■    poll.    I  think  it  is  a  fallacy  to  say  that  the  person  who  has 

given  the  proxy  is  disabled  from  voting  unless  you  count  his 
proxy  on  a  show  of  hands. 

These  reasons  lead  me  to  the  conclusion  that  the  chairman 
in  this  case  was  right.  I  think  he  adopted  the  course  which 
the  reasoning  of  the  Court  of  Appeal  in  the  case  of  Li  re  Hot- 
bury  Bridge  Goal^  Iron^  and  Waggon  Co.  (1)  would  have  led  him 
to  take  ;  and  he  also  had  in  support  of  his  view  the  judgment  of 
the  present  Kay  L.J.,  then  Kay  J.,  in  the  case  of  In  re  Caloric 
Engine  and  Siren  Fog  Signals  Co.  (2) 

That  case  has  been  observed  upon,  and  I  asked  for  and 
obtained  a  copy  of  the  articles  of  association,  and  I  find  that 
there  was  there,  in  those  articles,  a  provision  that  votes  might 
be  given  personally  or  by  proxy.  Kay  J.'s  decision  was  clear 
that  you  cannot  use  proxies  on  a  show  of  hands,  but  that  a  poll 
must  be  directed  to  be  taken  for  the  purpose. 

Against  that  decision  there  is  the  decision  of  Vaughan 
Williams  J.  in  In  re  Bidwell  Brothers.  (3)  I  need  not  say 
that  I  treat  anything  that  comes  from  him  with  the  greatest 
respect ;  but  I  am  bound,  in  this  conflict  of  authority,  to  state 
my  own  opinion  upon  the  subject,  and,  with  reluctance,  I 
express  the  opinion  that  Vaughan  Williams  J.'s  decision  is 
inconsistent  with  the  authorities  as  they  then  stood,  and  is  not 
well  founded  in  principle.  Possibly  he  might  have  arrived  at  a 
different  conclusion  had  he  known  what  the  articles  were  in  the 
case  of  In  re  Caloric  Engine  and  Siren  Fog  Signals  Co.  (2)  He 
says  he  did  not  know  what  those  articles  were. 

A  point  was  made  by  Mr.  Cross  on  the  51st  section  of  the 
Companies  Act,  1862.  It  is  said  that  that  section  compels  the 
chairman,  on  taking  votes  by  a  show  of  hands,  to  count  the 
proxies.    I  disagree.    The  resolution  passed  by  the  company  is 

(1)  11  Ch.  D.  109.  (2)  52  L.  T.  (N.S.)  846. 

(3)  [1893]  1  Ch.  603. 
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to  be  passed  by  a  majority  of  such  members  of  the  company  for  CHITTY 
the  time  being  entitled  to  vote  according  to  the  regulations  of  1896 
the  company.    The  resolution  is  brought  in  and  passed  by  a  ernest 

show  of  hands.  I  do  not  lay  much  stress  on  that  being  in  the  lo^^'qold 
articles,  for  that  is  the  common  way  of  ascertaining^  the  view  Mines, 

,  ...         ^  Limited. 

of  the  general  meetmg — m  person  or  by  proxy.    I  will  read   

the  words  of  s.  51.     [His  Lordship  read  the  section,  and 
continued  : — ] 

That,  with  great  submission,  has  nothing  to  do  with  this 
particular  mode  of  voting.  The  51st  section  of  the  Companies 
Act,  1862,  does  not  say  that  on  the  show  of  hands  the  proxies 
are  to  be  counted.  It  still  leaves  that  question  to  the  general 
law  on  the  subject.  I  think,  so  far  from  its  being  inconvenient ^ 
as  Mr.  Cross  urged,  that  the  proxies  should  not  be  counted  on 
the  show  of  hands,  it  would  lead  to  great  inconvenience  if  they 
were  counted,  and  it  would,  in  many  cases,  be  impracticable ; 
and  I  think  that  the  observation  made  by  a  learned  author  on 
the  subject,  who  has  great  experience — I  mean  Mr.  Palmer — 
in  his  book  on  Company  Precedents,  6th  ed.  vol.  i.  p.  338,  is 
well  founded.  He  says  it  is  entirely  foreign  to  common  practice, 
and  may,  in  some  cases,  involve  great  inconvenience.  (1)  I  may 
add  that  I  think  it  would  cause  not  only  great  inconvenience, 
but  it  would  not  work  practically  at  any  ordinary  meeting. 

The  result  is,  I  decline  to  grant  the  injunction ;  and,  as  this 
is  an  important  point  and  may  be  well  worthy  of  consideration 
elsewhere,  I  dismiss  the  motion  with  costs  to  be  paid  in  any 
event  by  the  plaintiff. 

Before  parting  with  this  matter  I  will,  however,  deal  with 
the  objection  which  has  been  raised  on  the  part  of  the  plaintiff 
to  several  proxies  which  were  made  use  of  at  the  meeting  held 
in  July  for  the  confirmation  of  the  resolution  which  was  passed 
at  the  first  meeting.  [Having  stated  the  facts  as  given  above, 
his  Lordship  continued  : — ] 

The  question  is  whether  the  secretary  had  authority  to  fill 
up  these  blanks. 

The  post-card,  I  agree,  would  not  give  him  that  authority. 
A  man  cannot,  by  a  letter  or  post-card,  saying,  "  I  shall  assume 
(1)  And  see  too  vol.  ii.  pp.  571,  572. 
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CHITTY  J.  authority,"  obtain  authority.    The  post-card  may  be,  for  all 
1896      practical  purposes,  left  out  of  consideration  altogether.  No 
Ernest     letter  was  received  from  any  members  of  the  company  who  sent 

LoMA  Gold      their  proxies  with  the  date  of  the  meeting  in  blank  in  reply 
Limited         ^^^^  post-card.    But  I  pass  that  by.    I  think  that,  seeing 

  that  the  meeting  was  called  for  the  day  mentioned,  and  seeing 

that  the  proxy  was  asked  for  by  the  directors,  and  was  to  be 
returned  to  the  secretary,  the  member  intended  the  proxy  to 
be  used  at  the  meeting  in  relation  to  which  it  was  sent ;  and, 
in  my  opinion,  the  secretary  had  authority  from  the  member  to 
fill  in  the  date — not  to  fill  in  any  other  date  than  the  date 
indicated  on  the  notice  and  on  the  circular  letter  which  accom- 
panied it,  but  to  fill  in  that  date.  In  my  opinion  it  was  but  a 
slip  on  the  part  of  the  member  in  not  filling  in  the  date  himself, 
and  his  intention,  I  think,  on  the  facts,  was  clear  that  his  proxy 
should  be  used  at  that  meeting,  and  at  that  meeting  only. 

Then,  the  proxy  not  being  a  deed,  of  course  the  date  could 
be  filled  in  without  invalidating  the  instrument  by  a  person 
having  authority  to  do  so.  I  speak  as  to  the  common  law. 
But  Mr.  Cross  says  that  that  is  contrary  to  the  Stamp  Act  of 
1891.  The  80th  section  of  that  Act  is,  Every  letter  or  power 
of  attorney  for  the  purpose  of  appointing  a  proxy  to  vote  at  a 
meeting,  and  every  voting  paper,  hereby  respectively  charged 
with  the  duty  of  one  penny,  is  to  specify  the  day  upon  which 
the  meeting  at  which  it  is  intended  to  be  used  is  to  be  held, 
and  is  to  be  available  only  at  the  meeting  so  specified,  and  any 
adjournment  thereof."  The  proxy  as  used  did  specify  the  day. 
The  enactment  is  not  that  the  person  who  gives  the  proxy 
must  himself  insert  the  date  at  the  time  that  he  gives  the  proxy. 
If  the  proxy  had  been  used  without  the  date,  then  the  proxy 
would  have  been  bad  in  virtue  of  what  comes  under  the  other 
part  of  the  section.  "  Every  person,"  says  the  3rd  sub-section, 
"  who  makes  or  executes,  or  votes,  or  attempts  to  vote,  under 
or  by  means  of  any  such  letter  or  power  of  attorney  or  voting 
paper,  not  being  duly  stamped,"- — the  section  provides  for  powers 
of  attorney  as  distinct  from  proxies — "  shall  incur  a  fine  of  fifty 
pounds,  and  every  vote  given  or  tendered  under  the  authority 
or  by  means  of  the  letter  or  power  of  attorney  or  voting  paper. 
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shall  be  void  " — that  is  to  say,  taking  the  material  words,  a  CHITTY  j. 
proxy  not  duly  stamped  shall  be  void.    These  proxies  were  in  1896 
my  opinion  duly  stamped ;  the  section  does  not  affect  this  |  ernest 
case,  and  I  think  that  the  proxies  were  valid,  and  were  properly  :  loma'gold 
a,llowed  by  the  chairman.  Mines, 

Limited. 


SoHcitors  :  W,  T.  Hart ;  Poivell  d-  Burt 


W.  C.  D. 
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NORTH  J. 


In  re  BINNS. 
LEE  V.  BINNS. 


1896 


July  9. 


[1896    B.  1441.] 


Executor — Betainer — Legatee  Debtor  to  Testator — Banhruptcy  of  Legatee. 

A  father  deposited  with  a  bank  a  sum  of  2400?.  (money  of  his  own)  as. 
a  continuing  security  for  any  amount  which  might  from  time  to  time  be 
owing  to  the  bank  by  a  firm  in  which  two  of  his  sons  were  the  only 
partners.  Interest  on  the  deposit  was  from  time  to  time  paid  by  the  bank 
to  the  father.  By  his  will  the  father  gave  legacies  and  shares  of  residue 
to  the  two  sons.  At  the  date  of  his  death  the  sons  owed  8858?.  to  the 
bank,  and  the  sons  were  afterwards  adjudicated  bankrupts.  The  bank 
proved  in  the  bankruptcy  for  the  whole  8858Z.  No  dividend  having  yet 
been  paid  in  the  bankruptcy,  but  it  being  admitted  to  be  improbable  that 
the  estate  would  realize  enough  to  pay  the  bank  in  full,  and  that  the  bank 
would  ultimately  appropriate  the  deposit  of  2400L  towards  the  payment  of 
the  firm's  debt : — 

Heldj  that  the  trustees  of  the  father's  will  were  not  entitled  to  retain 
the  legacies  and  shares  thereby  bequeathed  to  the  sons  against  the  liability 
of  the  father's  estate  as  surety  to  the  bank,  but  that  the  trustee  in  the 
bankruptcy  was  entitled  to  receive  those  legacies  and  shares. 

Summons  by  the  trustees  in  the  bankruptcy  of  J.  H.  Binns 
and  F.  W.  Binns,  as  plaintiffs,  against  A.  E.  Binns  and 
A.  C.  Durant,  the  trustees  of  the  will  of  William  Binns,  as 
defendants,  asking  for  the  determination  of  the  question 
whether  the  defendants,  as  trustees  of  the  will,  were  entitled 
to  retain  against  the  plaintiffs  certain  legacies  and  shares  of 
residue  given  by  the  testator's  will  to  the  bankrupts,  or  any 
and  what  part  thereof,  to  satisfy  a  claim  which  the  defendants- 
had,  or  might  have,  against  the  joint  estate  of  the  bankrupts. 
This  claim  arose  as  follows  : — 

In  July,  1894,  J.  H.  Binns  and  F.  W.  Binns,  two  sons  of  the 
testator  William  Binns,  were  carrying  on  business  as  dyers  in 
partnership,  under  the  firm  of  J.  &  F.  Binns. 

On  July  2,  1894,  the  testator  placed  on  deposit  in  his  own 
name  with  the  Bradford  Commercial  Joint  Stock  Banking 
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BiNNS. 

Lee 

V. 

BiNNS. 


Company  a  sum  of  2400Z.,  and  at  the  same  time  he  addressed  NORTH  j. 
a  letter  to  the  bank  as  follows  : —  1896 

"I  hereby  declare  that  my  deposit  of  2400Z.  is  lodged  with  in^-e 
you  as  a  continuing  security  for  any  amount  that  may  from 
time  to  time  be  owing  to  you  by  J.  &  F.  Binns." 

The  testator  also  delivered  the  deposit  receipt  for  the  2400Z. 
to  the  bank  as  security.  In  consideration  of  this  security  the 
bank  allowed  J.  &  F.  Binns  to  overdraw  their  banking  account 
to  a  large  amount.  Interest  on  the  deposit  was  from  time  to 
time  paid  to  the  testator  by  the  bank. 

On  May  30,  1895,  the  testator  died  ;  and  at  this  time  the 
current  account  of  J.  &  F.  Binns  with  the  bank  was  over- 
drawn to  the  extent  of  8858Z. 

The  testator  by  his  will  bequeathed  to  each  of  his  sons 
a  legacy  of  SOOl.  and  a  sixth  share  of  the  residue  of  his 
estate.  He  appointed  the  two  sons  executors  and  trustees 
•of  the  will.  They  proved  the  will.  The  value  of  the  testa- 
tor's estate  (after  deducting  debts  and  funeral  expenses)  was 
about  6638Z. 

On  October  10,  1895,  a  receiving  order  in  bankruptcy  was 
made  against  J.  H.  Binns  and  F.  W.  Binns,  and  on  October  30, 
1895,  they  were  adjudicated  bankrupts.  The  plaintiffs  were 
appointed  trustees  of  the  joint  and  separate  estates  in  the 
bankruptcy.  J.  H.  Binns  and  F.  "W.  Binns  acted  as  executors 
and  trustees  of  the  testator's  will  between  the  date  of  his 
death  and  the  bankruptcy ;  but  on  October  26,  1895,  they 
appointed  the  defendants  trustees  of  the  will  in  place  of  them- 
selves, and  the  trust  estate  was  duly  vested  in  the  defendants. 
The  bank  proved  in  the  bankruptcy  against  the  joint  estate 
in  respect  of  the  whole  joint  debt  of  8858Z.  No  dividend  had 
yet  been  paid  in  the  bankruptcy ;  but  it  was  admitted  that  the 
estate  was  not  likely  to  pay  a  dividend  exceeding  75.  6d.  in  the 
pound,  and  that  the  bank  would  in  the  event  of  a  deficienc}^ 
claim  to  apply  the  whole  of  the  2400Z.  deposited  with  them  by 
the  testator  in  further  payment  of  the  joint  debt.  The  bank 
had  not  yet  so  applied  the  deposit,  but  it  remained  standing  in 
the  name  of  the  testator. 

The  question  was  whether  the  trustees  of  the  will  were 


586 


CHANCEKY  DIVISION. 


[1896} 


NORTH  J.  entitled  to  retain  the  legacies  and  shares  of  residue  given  by 
1896  the  will  to  the  bankrupts  against  the  2400Z.  deposited  by  the 
In  re      testator  with  the  bank  as  security. 

BiNNS. 

Lee 

V.  Swinfen  Eady,         and  Scott  Fox,  for  the  plaintiffs.  There 

■^^H^'  are  two  questions — (1.)  Whether  the  trustees  of  the  will  are 
entitled  to  retain  a  benefit  given  by  the  will  to  one  member  of 
a  firm  against  a  joint  liability  of  the  firm  to  the  testator's 
estate.  (2.)  Whether  there  is  any  debt  in  respect  of  which 
the  trustees  have  any  right  of  retainer.  The  trustees  have  no 
right  to  prove  in  the  bankruptcy.  The  bank  having  proved 
for  the  whole  debt  due  to  them  by  the  firm  at  the  time  of  the 
testator's  death,  that  debt  is  gone,  and  there  cannot  be  double 
proof.  There  is  no  debt  in  respect  of  which  the  trustees  have 
a  right  of  retainer.  Unless  there  were  a  right  of  retainer  or 
set-off  at  the  date  of  the  bankruptcy  it  could  not  be  acquired 
afterwards  by  taking  a  transfer  of  the  right  of  proof  of  another 
creditor :  In  re  Milan  Tramways  Co.  (1) 

Vernon  Smithy  Q.C.y  and  Turner y  for  the  defendants.  The 
trustees  of  the  will  are  entitled  to  say  that  the  legatees  have 
already  received  their  shares  under  the  will  to  the  extent  of 
2400Z. :  In  re  Watson.  (2)  Neither  a  legatee  nor  any  person 
claiming  through  him  can  be  allowed  to  take  anything  out  of 
the  testator's  estate  until  he  has  made  good  to  the  estate  what 
he  owes  to  it.  At  the  time  of  the  testator's  death  the  sons 
were  bound  to  indemnify  his  estate  against  the  liability  which 
he  had  incurred  to  the  bank  as  their  surety,  and  their  subse- 
quent bankruptcy  cannot  alter  the  right  of  the  testator's  estate 
to  that  indemnity.  It  is  immaterial  that  the  testator's  executors 
cannot  prove  in  the  bankruptcy;  the  test  is,  what  was  the 
state  of  things  at  the  time  of  the  testator's  death :  Cherry  \. 
BouUhee  (3) ;  Willes  v.  Greenhill  (4) ;  In  re  Watson  (2) ;  In  re 
Whitehouse  (5) ;  In  re  Akerman.  (6)  In  re  Milan  Tramways 
Co.  (1)  has  no  application. 

Swinfen  Eady,  Q.C.,  in  reply.   There  cannot  be  double  proof 


(1)  25  Ch.  D.  587. 

(2)  [1896]  1  Ch.  925. 

(3)  4  My.  &  Cr.  442. 


(4)  29  Beav.  376. 

(5)  37  Ch.  D.  683. 

(6)  [1891]  3  Ch.  212. 
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in  bankruptcy  for  the  same  debt  against  the  same  estate.  If  a 
debt  were  due  from  a  beneficiary  under  a  will  to  the  testator, 
and  after  the  testator's  death  the  executor  proved  for  the  debt 
in  the  bankruptcy  of  the  beneficiary,  the  executor  would  have 
no  right  of  retainer  or  set-off :  Stammers  v.  Elliott.  (1)  In  the 
present  case,  by  reason  of  the  proof  of  the  bank  in  the  bank- 
ruptcy of  the  sons  for  the  whole  debt,  there  is  no  longer  any 
debt  in  respect  of  which  the  trustees  of  the  will  have  a  right  of 
retainer.  The  creditors  having  proved  for  the  full  amount,  the 
surety  cannot  prove. 

North  J.  I  think  Mr.  Swinfen  Eady  right  in  his  conten- 
tion.   [His  Lordship  stated  the  facts,  and  continued : — ] 

The  sons  carried  on  the  business,  and  they  had  the  benefit 
of  the  security  given  by  their  father  to  the  bank,  because  their 
account  was  overdrawn  by  more  than  8000Z.,  and  not  2400Z. 
only.  They  had  therefore,  by  reason  of  the  deposit  of  this 
security  by  their  father,  received  from  the  bank  a  very  consider- 
able sum  which  they  would  not  otherwise  have  received.  For 
the  whole  of  that  sum  they  are  debtors,  not  to  their  father, 
but  to  the  bank ;  and  the  security  which  the  bank  held  from  the 
father  was  a  collateral  security  which  did  not,  so  long  as  it  was 
unrealized,  diminish  to  any  extent  the  amount  of  the  sons'  debt. 
If  the  bank  had  chosen  to  realize  it,  they  would  have  been 
compelled  to  apply  the  proceeds  pro  tanto  in  discharging  the 
sons'  debt ;  but  so  long  as  it  was  kept  unrealized,  as  it  has  been 
in  form  down  to  the  present  time,  the  whole  debt  remained  due 
from  the  sons  to  the  bank,  and  the  sons  are  liable  to  the  bank, 
or,  but  for  the  bankruptcy,  would  have  been  personally  liable 
to  the  bank,  for  the  whole  amount  of  the  debt.  Suppose  that 
the  sons  had  gone  to  the  executors  immediately  after  the  father's 
death,  and  had  pointed  out  to  them  that  there  was  a  large 
estate,  and  that  they  wished  to  receive  their  legacies ;  or  sup- 
pose that  a  year  had  elapsed  from  the  father's  death,  and  that 
the  time  had  therefore  come  at  which  they  would  have  had  a 
right  to  ask  for  payment  of  their  legacies,  and  they  had  come 
and  asked  for  them,  the  executors  would  then  have  been  entitled 
(1)  L.  R.  3  Ch.  195. 
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NORTH  J.  to  say,  "  There  is  a  matter  still  pending  between  your  father's 
1896  .  estate  and  you:  he  has  become  surety  for  you  as  principal 
jn  re  debtors  to  the  bank :  he  is  entitled  to  have  the  security  which 
BiNNs.  has  given  as  your  surety  released,  and  to  be  indemnified  by 
V.  you  against  any  claim  which  can  be  made  by  the  bank  upon 
the  security,  or  upon  himself  as  giving  that  security."  It  seems 
to  me  the  executors  would  have  been  then  in  a  position  to  say 
to  the  sons  that,  although  they  were  not  indebted  in  any  parti- 
cular amount  to  their  father  in  respect  of  this  transaction,  they 
were  bound  to  indemnify  his  estate  against  all  liability  by 
reason  of  his  having  become  surety  for  them  at  their  request. 
Under  these  circumstances  the  executors  might  have  declined 
to  pay  over  the  legacies  to  the  sons  until  the  account  had  been 
worked  out  and  the  amount  of  the  liability  ascertained.  Five 
months  after  the  father's  death  a  receiving  order  was  made 
against  the  sons'  firm ;  then  the  old  trustees  of  the  will  were 
superseded  by  the  new ;  and  a  few  days  after  that  the  firm  were 
adjudicated  bankrupts.  At  that  time  the  bank  were  creditors  of 
the  firm  for  upwards  of  8000Z.,  and  were  entitled  when  they 
pleased  to  prove  for  that  amount  in  the  bankruptcy,  and  they 
have  since  proved  for  the  full  amount,  and  they  have  a  right 
to  have  recourse  to  their  security,  leaving  the  proof  standing. 

How,  then,  does  the  matter  stand  between  the  testator's  estate 
and  the  sons  '?  The  trustees  of  the  testator's  estate  still  say  to 
the  sons,  ''We  will  not  pay  over  to  you  any  part  of  your 
legacies  or  shares  of  residue  till  we  have  been  indemnified 
by  you."  But  the  difficulty  in  their  way  is  this — that  there 
is  no  debt  in  respect  of  which  the  trustees  of  the  will  can  at 
present  claim  to  retain  anything  as  against  the  trustees  of 
the  sons'  estate.  The  claim  against  that  estate  is  made  by 
the  principal  creditors ;  and  the  surety  cannot  as  against  the 
principal  creditors  set  up  an  adverse  claim  of  any  kind.  No 
doubt  when  the  principal  creditors  have  been  paid  in  full 
the  position  of  matters  would  be  different;  but  at  present 
the  principal  creditors  have  a  claim  with  respect  to  which, 
even  after  the  security  has  been  realized  at  its  full  amount, 
the  dividends  anticipated  in  the  bankruptcy  will  still  leave  a 
very  large  sum  owing  to  the  bank.    While  that  is  so,  it  seems 
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to  me  that  there  is  no  claim  which  the  father's  trustees  can  set 
up  against  the  sons'  estate  in  respect  of  which  they  have  any 
right  to  retain  a  part  of  the  father's  estate. 

I  think  that  the  plaintiffs  are  right,  and  that  the  father's 
trustees  are  not  entitled  to  the  set-off  they  claim  to  make. 

Solicitors  :  Steavenso7i  d-  Couldwell,  for  Mumford,  Johnson  d 
Co.f  Bradford;  Jaques  d  Co.,  for  J.  W.  Moore,  Bradford. 

W.  L.  C. 
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June  25. 


[1896    S.  610.] 


Trustee — Investment — "  Com'pany  incorporated  hij  Ad  of  Parliament.'''* 

Where  by  a  will  made  in  1895  trustees  were  empowered  to  invest  in  the 
bonds,  debentm'es,  or  debenture  stock  of  any  "  company  incorporated  by 
Act  of  Parliament  "  : — 

Held,  that  the  trustees  were  not  authorized  to  invest  in  securities  of 
companies  incorporated  by  registration  under  the  Companies  Act,  1862. 

Elve  V.  Boijton  ([1891]  1  Ch.  501).  distinguished. 

Adjoubned  Summons. 

John  Smith  by  his  will  dated  April  13,  1895,  gave  and 
bequeathed  his  residuary  personal  estate  to  his  trustees  therein 
named,  and  declared  that  they  should  stand  possessed  thereof 
in  trust  to  invest  the  same  in  their  names  in  or  upon  any  of 
the  public  stocks,  funds,  or  securities  of  the  United  Kingdom, 
or  any  real  or  leasehold  securities,  or  in  or  upon  the  bonds, 
debentures,  or  debenture  stock  of  any  company  incorporated  by 
Act  of  Parliament  and  paying  a  dividend  on  its  ordinary  stock 
or  shares,  v^ith  liberty  for  the  trustees  at  their  discretion  to 
vary  and  transpose  the  investments  from  time  to  time  for  any 
other  investment  of  the  like  description. 

The  testator  died  on  December  5,  1895,  and  his  will  was 
duly  proved  by  the  plaintiffs,  the  trustees  and  executors,  on 
December  31,  1895. 

Questions  having  arisen  as  to  the  administration  of  the 
testator's  estate,  this  summons  was  taken  out  by  the  plaintiffs  j 
against  persons  beneficially  interested  under  the  will  as  defend-  ! 
ants  for  the  determination  by  the  Court,  inter  alia,  of  the  j 
question  whether  under  the  power  of  investment  contained  in  j 
the  will  the  trustees  had  power  to  invest  in  or  upon  the  bonds, 
debentures,  or  debenture  stock  of  any  company  incorporated  hy 
registration  under  the  Companies  Act,  1862,  or  whether  they 
were  restricted  to  investing  upon  such  securities  of  companies 
incorporated  by  private  or  special  Acts  of  Parliament  only. 
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Beiishaio,  Q.C.,  and  Jason  Smith,  for  the  plaintiffs.    It  is  sub-  KEKEWICH 
mitted  that  a  company  incorporated  by  registration  under  the  ^^^^ 
Companies  Act,  1862,  is,  equally  with  a  company  incorporated 
by  a  special  Act,  within  the  words  "  company  incorporated  by  s^ith. 
Act  of  Parliament  "  as  used  in  this  investment  clause.    The  Davidsoij 
point  appears  to  be  covered  by  authority.    In  Edwards  v.  myktlb. 
Edmunds  (1)  a  trustee  who  was  authorized  to  invest  in  shares 
in  any  public  company  incorporated  by  Act  of  Parliament  had 
accepted  new  shares  in  a  joint  stock  bank  with  unlimited 
liability,  incorporated  under  the  provisions  of  the  Banking 
Act  of  7  Geo.  4,  c.  46,  which  shares  were  allotted  to  him  in 
respect  of  old  ones  which  he  had  retained  as  part  of  the  trust 
estate  under  his  power  to  retain  investments ;  and  Hall  Y.-C. 
said  that  the  trustee  was  justified  in  accepting  the  shares, 
though  under  the  circumstances  of  the  case  he  was  held  liable 
for  loss  arising  from  the  investment.     Again,  in  Elve  v. 
Boy  ton  (2),  a  power  to  invest  in  the  shares  of  a  company 
incorporated  by  Act  of  Parliament  "  was  held  to  extend  to 
shares  in  the  London  Assurance — a  company  constituted  under 
a  charter  which  derived  its  force  from  a  preceding  Act  of 
Parliament.    Companies  registered  under  the  Companies.Act, 
1862,  are  constituted  by  a  memorandum  of  association  under 
s.  7,  which  is  equivalent  to  a  charter,  and,  precisely  as  in 
Elve  v.  Boy  ton  (2),  derives  its  force  from  the  Act  of  Parliament. 

Warmingtony  Q.C.,  Warrington,  Q.G.,  and  Lambert,  for  one 
of  the  beneficiaries.  We  do  not  desire  to  offer  any  formal 
opposition  to  the  view  contended  for  on  behalf  of  the  plaintiffs, 
but  it  is  right  to  observe  that  the  point  involved  seems  to  be  a 
very  serious  one.  It  has  never  been  decided  that  a  company 
incorporated  by  registration  under  the  Companies  Act,  1862,  is 
a  **  company  incorporated  by  Act  of  Parliament."  That  expres- 
sion has  generally  been  understood  amongst  lawyers  as  referring 
to  a  company  incorporated  by  special  Act  of  Parliament.  In 
the  Forged  Transfers  Act,  1891  (54  &  55  Vict.  c.  43),  s.  2,  it  is 
enacted  that  the  expression  *  company '  shall  mean  any  com- 
pany incorporated  by  or  in  pursuance  of  any  Act  of  Parliament, 
or  by  Eoyal  Charter,"  so  that  a  distinction  is  expressly  drawn 
(1)  34  L.  T.  (N.S.)  522.  (2)  [1891]  1  Ch.  501. 
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KEKEWICH  between  a  company  incorporated  by  an  Act  of  Parliament  and 
a  company  merely  incorporated  in  pursuance  of  an  Act  of  Par- 
liament. So,  in  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
s.  1,  sub-ss.  {g),  (I),  and  (7i),  the  e:^pressions  company  incorpo- 
rated by  special  Act  of  Parliament,"  "  by  special  Act  of  Parlia- 
ment or  by  Eoyal  Charter,"  and  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,"  are  used  and  discriminated.  In 
no  text-book  of  authority  has  Elve  v.  Boyton  (1)  been  treated 
as  extending  to  companies  registered  under  the  Act  of  1862. 
Elve  V.  Boyton  (1)  was  the  case  of  a  company  which  was  incor- 
porated by  Eoyal  Charter  deriving  its  force  from  an  Act  of 
Parliament  specially  directed  to  that  particular  purpose,  and 
which  thus  individually  received  the  recognition  of  the  Legis- 
lature. There  is  a  wide  difference  between  such  a  company 
and  one  formed  by  private  adventurers,  at  their  own  will  and 
pleasure,  by  registration  under  the  general  provisions  of  the 
Companies  Act,  A862.  There  is  nothing  in  that  Act  to  shew 
that  companies  registered  under  its  provisions  are  to  be  deemed 
to  be  companies  incorporated  by  it. 

Haldane,  Q.C.,  and  Methold,  Bramwell  Davis,  Q.G.,  and 
Owen  Thompson,  and  A.  aBechet  Terrell,  for  other  beneficiaries. 

Benshaio,  Q.G.,  in  reply.  The  principle  of  Elve  v.  Boyton  (1) 
is  clearly  applicable  :  see,  in  particular,  the  observations  of 
Lindley  L.J.  (2)  The  decision  in  that  case  has  made  a  change 
in  the  views  previously  entertained  by  conveyancing  lawyers. 


Kekewich  J.  Before  I  decide  this  question  I  must  ascer- 
tain whether  I  am  free  to  express  an  opinion  upon  it.  If  it 
has  been  decided  by  Hall  V.-C,  and  still  more,  if  it  has  been 
decided  by  the  Court  of  Appeal,  my  only  duty  is  to  follow  that 
which  has  been  decided. 

As  regards  the  case  of  Edwards  v.  Edmunds  (3),  before 
Hall  V.-C,  I  fail  to  see  that  the  point  submitted  to  me  was 
there  decided  by  the  Vice-Chancellor.  The  contention  that  the 
company  in  that  case  was  not  a  company  incorporated  by  Act 
of  Parliament,  was,  no  doubt,  submitted  to  the  Vice-Chancellor, 


(1)  [1891]  1  Ch.  501.  (2)  [1891]  1  Ch.  508. 

(3)  34  L.  T.  (N.S.)  522. 
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and  he  did  not  decide  against  it ;  but  I  do  not  think  that  that  kekewich 
was  really  the  question  v/hich  was  present  to  his  mind.  There 
was  in  that  case  a  power  to  retain  investments  ;  and  when  the 
Vice-Chancellor  found  that  the  trustees  holding  shares  in  a  i^il^ 
joint  stock  company  incorporated  under  7  Geo.  4,  c.  46,  Davidson 
had  done  their  duty,  or  had  not  committed  a  breach  of  trust,  myrtle. 

he  did  so,  not  because  they  were  empowered  to  invest  in  that   

way,  but  because  they  were  empowered  to  retain  such  an 
investment.  As  regards  the  new  shares,  he  certainly  did 
hold  that  the  trustee  was  not  wrong  in  accepting  them, 
though  he  would  have  been  perfectly  justified  in  refusing  to 
take  them ;  in  other  words,  that  he  had  a  discretion  in  the 
matter.  That  does,  no  doubt,  logically  imply  that  the  trustee 
was  at  liberty  to  accept  the  new  shares ;  but  the  case  does  not 
go  further  than  that,  and  it  is  certainly  not  a  neat  decision  on 
the  point  now  submitted  to  me. 

Then  comes  the  case  of  Elve  v.  Boy  ton  (1),  the  decision  in 
which  is  much  more  nearly  in  point.  The  company  in  that 
case  was  not  incorporated  by  special  Act  of  Parliament  devoted 
to  the  purpose  of  its  incoxporation,  but  by  Koyal  Charter  granted 
in  pursuance  of  an  Act  of  Parliament,  whereby  an  authority,  or, 
as  lav^ers  term  it,  a  "power,"  was  given  to  the  Crown  to 
incorporate  the  company.  Lindley  L.J.  uses  the  very  word. 
"  It  empowers,"  he  says  (2),  "  the  Crown  to  grant  charters  of  a 
particular  kind — to  grant  charters  which  the  Crown  could  not 
grant  apart  from  the  provisions  of  this  Act  of  Parliament.  It 
empowers  the  Crown  to  grant  charters  of  incorporation  to 
persons  who  should  be  liable  for  calls,  amongst  other  things, 
which  the  Crown  could  not  do  "  ;  and  then  he  says  (3) :  "  The 
real  truth  is,  that,  if  you  look  at  it  very  closely,  the  corporation 
owed  its  birth  and  creation  to  the  joint  effect  of  the  charter  and 
of  the  Act  of  Parliament,  and  you  can  no  more  neglect  the  Act 
of  ParHament  than  you  can  neglect  the  charter."  It  is  in  strict 
analogy  to  my  mind  to  a  power  in  a  deed,  exercised  say  by  will, 
in  which  the  ultimate  donee  takes  both  under  the  deed  creating 
the  power  and  under  the  will  exercising  it.    Lindley  L.J.  also 


(1)  [1891]  1  Ch.  501.  (2)  [1891]  1  Ch.  507. 

(3)  [1891]  1  Ch.  508. 
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"It  appears  to  us  that,  upon  any  reasonable  construc- 
of  this  clause,  this  first  corporation  was  a  corporation 


incorporated  by  Act  of  Parliament  within  the  true  meaning  of 
that  clause."  That  seems  to  me  to  be  a  different  question  from 
that  which  I  have  now  to  decide. 

In  that  case  the  power  was  given  to  the  Crown ;  but  it  is 
quite  consistent  with  the  practice  of  the  Legislature  to  confer 
the  power  to  create  a  corporation  on  a  Department  of  the 
Executive,  as  is  often  now  conveniently  done  by  means  of 
Provisional  Orders,  which  are  subsequently  confirmed  by  Act  of 
Parliament,  grouping  several  of  them  together,  and  giving  them 
the  force  of  legislative  enactments.  In  all  such  cases  the 
companies,  though  not  incorporated  directly  by  particular  Acts 
of  Parliament,  are  incorporated  by  instruments  having  the  force 
and  effect  of  Acts  of  Parliament  under  powers  specially  dele- 
gated by  the  Legislature.  It  does  not  appear  to  me  that  cases 
of  that  kind  are  precisely  analogous  to  the  case  before  me,  and 
I  do  not  find  in  the  reasoning  of  the  Lords  Justices  in  Elve  v. 
Boyto7i  (1)  materials  sufficient  to  guide  me  in  the  present  case. 
It  seems  to  me  that  there  is  a  very  great  distinction  between  a 
corporation  incorporated  by  the  Crown  or  by  a  Department  of 
the  Executive,  under  powers  delegated  by  the  Legislature,  and 
a  company  incorporated  by  seven  persons  complying  with 
certain  statutory  rules,  and  thereby  creating  a  corporation, 
which  after  all  may  be  very  little  more  than  a  sham.  I 
confess  to  a  strong  inclination  of  opinion  that  amongst  con- 
veyancers the  expression  company  incorporated  by  Act  of 
Parliament"  has  for  many  years  been  generally  accepted  as 
meaning  a  company  incorporated  by  Act  of  Parliament  directed 
to  that  particular  end.  No  doubt  in  many  of  the  forms 
the  words  "by  special  Act  of  Parliament"  are  inserted,  and 
sometimes  the  words  "or  by  Koyal  Charter"  are  added;  but 
that  is  by  no  means  always  so ;  and  I  think  that  if  you  had 
asked  one  of  the  old  conveyancers  what  was  meant  by  a 
company  incorporated  by  Act  of  Parhament,  he  would  have 
said,  "  A  corporation  which  owes  its  origin  to  a  special  Act 
of  Parliament." 

(1)  [1891]  1  Ch.  501. 
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Under  these  circumstances  I  think  that,  as  I  am  not  bound  kekewich 
by  authority,  I  ought  to  follow  the  bent  of  my  own  opinion  by 
saying  that  the  expression  ''company  incorporated  by  Act  of 
Parliament,"  as  used  in  the  power  of  investment  in  the  will  of 
this  testator,  is  not  equivalent  to  "  companv  incorporated  by 
registration  under  the  Companies  Act,  1862  "  ;  and  the  question 
in  the  summons  must  be  answered  by  saying  that  the  trustees 
have  no  power  to  invest  in  or  upon  the  bonds,  debentures,  or 
debenture  stock  of  any  such  company. 


In  re 
Smith. 

Davidson 

V. 

Myrtle. 


Solicitors:  B.  S.  Taylor,  So7i  d  Humbert;  William  Stubbs, 
for  Hirst  <f  Capes,  Harrogate  ;  Theodore  Allingham. 


C.  C.  M.  D. 
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Li  re  WOOD. 
ATTOKNEY-GENEEAL  v.  ANDEKSON. 

[1894   W.  3054.] 

Escheat — Proceeds  of  Sale  of  Realty  not  effectually  disposed  of — Intestates 
Estates  Act,  1884  (47  &  48  Vict.  c.  71),  ss.  4,  7. 

A  testatrix  died  without  an  heir,  having  devised  a  house  of  which  she 
was  legally  seised  in  fee  simple  to  her  executors,  upon  trust  for  sale,  and 
out  of  the  proceeds  to  pay  her  debts,  funeral  expenses,  and  legacies.  There 
was  no  gift  of  residue  : — 

Held,  that  the  balance  of  proceeds  of  sale,  after  paying  the  debts, 
expenses,  and  legacies,  did  not  belong  to  the  executors  for  their  own 
benefit,  but  escheated  to  the  Crown. 

Elizabeth  Shaep  Wood,  spinster,  died  on  November  20, 
1893,  having  by  her  v^ill,  dated  IMay  21,  1890,  devised  a  house 
at  Twickenham,  of  which  she  was  legally  seised  in  fee  simple, 
unto  "  my  executors,  who  shall  sell  the  same  as  soon  as  con- 
veniently may  be  after  my  decease,  and  whose  receipt  for  the 
purchase-money  shall  be  a  good  and  sufficient  discharge  to  the 
purchasers  thereof."  And  the  testatrix  thereby  directed  that 
after  payment  of  the  expenses  of  the  sale  the  balance  of  the 
purchase-money  should  form  part  of  her  general  personal  estate. 
She  also  directed  that  her  debts,  funeral  and  testamentary  ex- 
penses, and  legacies  should  be  paid  out  of  her  general  personal 
estate,  and,  after  giving  certain  legacies,  she  appointed  William 
Anderson  and  Frederick  Bernard,  senior,  her  executors.  The 
will  did  not  contain  any  gift  of  the  residue.  The  executors 
proved  the  will  and  sold  the  house,  and,  after  paying  the  debts, 
funeral  expenses,  and  legacies,  had  still  a  balance  in  hand, 
which  in  part  represented  the  proceeds  of  the  sale  of  the  house. 

There  were  no  heirs  or  next  of  kin  of  the  testatrix,  but  she 
was  believed  not  to  be  illegitimate. 

The  executors  claimed  that  as  the  will  contained  no  express 
disposition  of  the  residue  they  were  entitled  for  their  own 
benefit  to  the  balance  of  the  proceeds  of  sale. 

An  action  was  brought  by  the  Attorney-General  for  the 
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administration  of  the  estate  and  incidental  relief ;  and  at  the 
trial  the  question  was  raised  whether  the  Crown  was  not  entitled 
to  the  balance  under  ss.  4  and  7  of  the  Intestates  Estates  Act, 
1884  (1),  which  was  passed  on  August  14,  1884. 

Ingle  Joyce  {Sir  B.  E.  Webster,  A.-G.,  with  him),  for  the 
plaintiff.  The  Crown  is  entitled  to  the  undisposed  net  proceeds 
of  sale  until  an  heir  is  found.  The  heir,  if  any,  would  be  entitled 
to  the  net  proceeds  :  Achroycl  v.  Smitlison.  (2) 

In  default  of  an  heir,  the  executors,  having  the  legal  estate, 
would  but  for  the  Intestates  Estates  Act,  1884,  be  beneficially 
entitled  to  the  net  proceeds  of  sale ;  but  the  Act  was  intended 
to  alter  the  law.    The  material  provisions  of  it  are  ss.  4  and  7. 

The  effect  of  s.  4  is  that  an  equitable  estate  in  respect  of 
which  a  person  dies  intestate  is  to  escheat  to  the  Crown  just  as 
it  would  if  it  were  a  legal  estate.  The  effect  of  s.  7  is  that,  if 
any  beneficial  interest  in  real  estate  is  not  effectually  disposed  of, 
the  testator  is  for  the  purposes  of  the  Act  to  be  deemed  to  have 
died  intestate  in  respect  of  it.  In  other  words,  we  are  thrown 
back  on  s.  4,  under  which  the  law  of  escheat  is  apphed  to  that 
interest.  The  Act  is  not  happily  worded,  but  the  result  of  the 
two  sections  is  that  the  undisposed  of  beneficial  interest — in  this 
case  the  residue  of  the  proceeds  of  sale — escheats  to  the  Crown. 

Neville,  Q.C.,  and  Bihton,  for  the  executors.  It  is  impossible 
to  say  what  the  Legislature  intended,  but  it  has  certainly  not 
said  enough  to  entitle  the  Crown  to  the  net  proceeds  of  sale. 


(1)  47  &  48  Vict.  c.  71  :— 
Sect.  4 :  "  From  and  after  the  pass- 
ing of  this  Act,  where  a  person  dies 
without  an  heir  and  intestate  in 
respect  of  any  real  estate  consisting  of 
any  estate  or  interest  whether  legal  or 
equitable  in  any  incorporeal  heredita- 
ment, or  of  any  equitable  estate  or 
interest  in  any  corporeal  hereditament, 
whether  devised  or  not  devised  to 
trustees  by  the  will  of  such  person, 
the  law  of  escheat  shall  apply  in  the 
8ame;manner  as  if  the  estate  or  interest 
above  mentioned  were  a  legal  estate  in 
corporeal  hereditaments." 
Vol.  11.  1896.  2 


Sect.  7  :  "  Where  any  beneficial  in- 
terest in  the  real  estate  of  any  deceased 
person,  whether  the  estate  or  interest 
of  such  deceased  person  therein  was 
legal  or  equitable,  is,  owing  to  the 
failure  of  the  objects  of  the  devise,  or 
other  circumstances  hajDpening  before 
or  after  the  death  of  such  person,  in 
whole  or  in  part  not  effectually  dis- 
posed of,  such  person  shall  be  deemed, 
for  the  purposes  of  this  Act,  to  have 
died  intestate  in  respect  of  such  part 
of  the  said  beneficial  interest  as  is 
ineffectually  disposed  of." 
(2)  1  Bro.  C.  C.  503. 
V  1 
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]!OMER  J.  In  this  Act  it  has  carefully  distinguished  an  equitable  interest 
189G       from  a  beneficial  interest.    Sect.  4  only  relates  to  the  case  of  a 
In  re      person  dying  intestate  in  respect  of  an  equitable  interest  in 
Wood.     corporeal  hereditaments,  and  the  testatrix  was  not  such  a 
General    person.    Sect.  7  does  not  relate  back  to  s.  4,  because  the  net 
Anderson    pi'oceeds  were  not  an  equitable  interest,  and  were  not  an 
  interest  in  a  corporeal  hereditament.    The  heir  takes  the  pro- 
ceeds as  personal  estate,  and  they  come  to  him  under  something 
in  the  nature  of  a  resulting  trust. 

[EoMER  J.  If  land  had  been  devised  to  trustees  upon  trust 
for  sale,  and  to  hand  over  the  proceeds  to  a  hospital,  would  not 
the  proceeds  of  sale  have  been  an  interest  in  land  to  which  the 
Mortmain  Act  would  have  applied  ?] 

Proceeds  of  sale  of  real  estate  are  by  the  Mortmain  Act 
expressly  placed  under  the  same  prohibition,  as  regards  chari- 
ties, as  land,  and  therefore  the  Mortmain  Act  is  not  a  guide  in 
the  present  case.  There  is  a  distinction  between  an  intestacy  ; 
as  regards  land  and  an  intestacy  as  regards  the  proceeds  of  sale  | 
of  land,  the  former  going  to  the  heir  as  real  estate  and  the 
latter  as  personalty.  The  proceeds  of  sale  are  a  beneficial 
interest,  but  not  an  equitable  interest.  The  beneficial  interest 
of  the  executors  can  only  be  taken  away  by  an  enactment  in 
-clearer  terms  than  those  of  this  statute.  Sect.  7  recognises  a 
beneficial  interest  in  respect  of  a  legal  estate;  but  that  does 
not  come  within  s.  4,  which  only  gives  the  Crown  a  title  by  j 
•escheat  where  the  interest  is  equitable,  and  does  not  deal  at  all 
with  a  beneficial  interest.  The  testatrix  in  this  case  died  seised 
«of  the  legal  estate  in  which  she  had  a  beneficial  interest,  and 
the  Act  has  no  application  to  such  a  case. 

{ 

EoMEE  J.  I  think  the  Attorney-General  is  right  in  this  case. 
I  cannot  say  the  sections  of  the  Act  are  altogether  free  from 
difficulty ;  but  it  appears  to  me  that  the  net  proceeds  of  sale  of 
the  house  devised  by  this  lady  were  a  beneficial  interest  in  her 
real  estate,  which,  under  the  provision  of  s.  7  of  the  Act  was 
not  effectually  disposed  of;  and  therefore  the  lady  is  to  be 
deemed  to  have  died  intestate  in  respect  of  that  beneficial 
interest.    It  V7as  a  beneficial  interest  in  a  corporeal  heredita- 
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ment ;  and  if  it  was  a  beneficial  interest,  was  it  legal  or  was  it  ROMER  J. 
equitable  ?    It  was  equitable.    Therefore  she  is  to  be  taken  for  189G 
the  purposes  of  the  Act  to  have  died  intestate  in  respect  of  that      jn  re 
equitable  interest  in  that  corporeal  hereditament.  ^VooD. 

That  being  so,  then  comes  the  provision  of  s.  4  of  the  Act,  (^lseual 
which  says  that  where ^  a  person  dies  intestate  in  respect  of  any  Anderson. 

equitable  interest  in  any  corporeal  hereditament  the  law  of   

escheat  shall  apply  in  the  same  manner  as  if  the  estate  or 
interest  had  been  a  legal  estate  in  corporeal  hereditaments.  It 
follows,  therefore,  that  the  law  of  escheat  applies  to  this 
equitable  interest,  and  that  the  Attorney-General  is  right. 

Solicitors:  Hare  d  Co.,  for  Solicitor  to  the  Treasury  ;  Wood- 
hridge  d-  Sons,  for  Senior  d  Lambert,  Biclimond,  Surrey. 

F.  E. 
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o.A.  In  re  TEADE-MAEK  No.  58,405,  "  BO  VEIL." 

189G 

"^"^         Tiade-marh — "  Fancy  Woi\l  not  in  common  use^^ — Patents,  Desif/ns,  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  64. 

In  i886  J.  registered  as  a  trade-mark  for  substances  used  as  food  or  ars 
ingredients  in  food  the  word  "  Bovril,"  which  he  had  invented,  and  which 
up  to  the  time  of  registration  he  had  never  used.  He  made  over  his  busi- 
ness and  trade-mark  to  a  limited  company.  The  best  known  of  the  articles 
sold  under  this  mark  was  a  fluid  extract  of  beef  which  was  issued  under 
the  name  of  "  Fluid  Beef,  Brand  Bovril,"  but  the  article  being  extensivelr 
sold,  and  called  by  the  public  "  Bovril,"  the  company  adopted  this  name 
and  described  it  as  "  Bovril "  in  their  advertisements.  In  1896  a  rival 
trader  applied  to  expunge  the  word  from  the  Kegister  of  Trade  Marks  on 
the  ground  that  it  was  not  a  "  fancy  word,"  but  as  applied  to  articles 
derived  from  beef  it  was  descriptive,  and  as  to  articles  not  so  derived  was. 
deceptive : — 

Held  (affirming  the  decision  of  Kekewich  J.),  that  at  the  time  when  the 
mark  was  registered  "  Bovril "  was  a  "  fancy  word  not  in  common  use,*' 
and  therefore  might  properly  be  registered  as  a  trade-mark  under  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883,  and  that  it  was  not  a 
descriptive  word,  for  although  "  Bov."  might  suggest  the  idea  of  an  ox,  the  ![« 
word  as  a  whole  would  not  at  that  time  convey  any  meaning.  \ 

This  was  an  appeal  by  John  Eosetree  from  the  refusal  of  IJ 
Kekewich  J.  to  expunge  the  word  Bovril  "  from  the  Eegister  ] 
of  Trade  Marks.  i 

Eosetree  deposed  that,  having  determined  to  add  to  his  busi-  H 
ness  the  manufacture  and  sale  of  meat  fluids  and  extracts,  he  ). 
considered  that  the  most  comprehensive  word  to  describe  his  fi 
manufacture  was  a  single  word,  and  that  he  chose  "  Bovril  " 
(being  a  known  word),  and  gave  instructions  for  printing  labels  i 
accordingly.  That  he  immediately  learnt  in  the  trade  that  £ 
''Bovril"  was  a  registered  trade-mark.  That  the  result  of 
such  registration  so  far  as  the  trade  was  concerned  was  abso- 
lutely to  restrict  the  sale  of  any  fluid  beef  or  meat  extract  under 
the  name  of  "Bovril"  except  such  as  was  manufactured  and  sold 
by  the  registered  proprietors  of  the  trade-mark.  That  Bovril," 
as  its  name  implied,  was  a  meat  extract  and  was  described  b}' 
the  manufacturers  in  their  labels  as  fluid  beef.    That  the  word 

Bovril  "  represented  the  material  itself  and  was  not  a  trade- 
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mark  of  the  article,  and  that  the  substance  itself,  "  Bovril,"  was  C.  A. 
known  and  called  by  that  name.  189« 
Johnston,  the  vice-chairman  and  a  director  of  Bovril,  jn  r« 
Limited,  the  holders  of  the  trade-mark,  deposed,  that  before  "^0^58^40.^^ 
November,  1886,  he  had  been  dealing,  among  other  things,  in  "Boviul." 
preparations  of  meat,  and  had  given  attention  to  devising  a 
convenient  preparation  of  meat  which  should  combine  more  ot 
the  nutritive  constituents  of  meat  than  the  extracts  at  that  time 
in  use,  and  ultimately  hit  upon  a  special  method  of  preparing 
extracts  from  meat  which  appeared  to  him  to  carry  out  what 
he  thought  was  required.  That  before  putting  his  improved 
meat  extracts  on  the  market  he  determined  upon  adopting  a 
trade-mark,  and  upon  taking  for  this  purpose  a  word  which  he 
could  use  and  always  intended  to  use  in  connection,  not  only 
with  his  improved  meat  and  chicken  and  cereal  preparations, 
but  upon  other  articles  of  food  which  might  be  conveniently 
sold  therewith.  That  he  accordingly  coined  the  word  ''Bovril," 
which  to  the  best  of  his  belief  was  an  entirely  novel  word, 
and  that  on  November  2,  1886,  he  registered  the  word 
"  Bovril "  for  substances  used  as  food  or  as  ingredients  in  food 
under  No.  58,405  in  Class  42.  That  when  he  registered  the 
mark  he  had  never  used  it,  and  that  he  intended  it  should 
be  used,  not  only  upon  preparations  of  meat,  chicken,  and 
cereals,  but  also  upon  other  articles  which  might  be  con- 
veniently sold  therewith,  and  that  the  mark  had  in  fact  been  so  < 
used.  That  in  1889  Bovril,  Limited,  was  incorporated  and  took 
over  the  deponent's  business  and  trade-mark.  That  since  its 
incorporation  the  company  had  carried  on  extensively  the 
manufacture  and  sale  of  Fluid  Beef,  Brand  Bovril,  and  other 
specialities,  including  Bovril  Lozenges,  Bovril  Peptone  of  Beef, 
Bovril  Beef  Jelly,  Bovril  Celery  Salt,  Bovril  Wine,  Bovril 
Cartridges,  Bovril  Emergency  Food,  and  had  used  the  term 
"  Bovril "  as  the  distinctive  part  of  the  name  of  all  the  articles. 
That  the  "Bovril"  specialities  of  the  company's  manufacture 
had  become  widely  known,  and  any  person  using  the  word 
"Bovril"  in  reference  to  an  article  of  food  expected  and  in- 
tended to  get  the  company's  manufacture.  That  the  most 
popular  of  the  company's  articles  was  its  fluid  beef,  w^hich  was 
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No.  58,405, 


C. A,      put  upon  the  market  under  the  title  of  "Fluid  Beef,  Brand 
189G      Bovril,"  and  was  still  sold  under  that  name.    That  when  an 
article  is  put  on  the  market  under  a  lengthy  name  it  is  common 
for  the  trade  and  the  public  to  pick  out  a  word  or  two  from  the 
BovEiL,"   title  and  call  the  article  by  this  as  a  shorter  title,  and  that  thus 
the  last-mentioned  article  came  to  be  commonly  spoken  of  as 
Bovril."   That  this  company,  therefore,  began  to  use,  and  had 
ever  since  used  in  most  of  their  advertisements,  the  popular  title 
Bovril  "  instead  of  "  Fluid  Beef,  Brand  Bovril,"  and  the  word 
had  come  to  designate  the  company's  fluid  beef.   That  "  Bovril  " 
when  applied  to  an  article  did  not  in  November,  1886,  and  does 
not  now,  imply  that  the  article  is  a  meat  extract :  thus,  for 
instance,  Bovril  Celery  Salt  does  not  contain  any  meat  extract. 
Kekewich  J.  refused  the  application,  and  Kosetree  appealed. 

Spencer  Bower,  and  Dreio,  for  the  applicant,  John  Bosetree, 
in  support  of  the  appeal.  According  to  the  authorities  a  fancy 
word  must  be  a  non-descriptive  word,  and  the  learned  judge  of 
the  Court  below  has  decided  that  "  Bovril "  is  a  non-descriptive 
word.  But  our  contention  is  that  as  applied  to  extract  of  beef 
it  is  a  highly  descriptive  word,  while  if  applied  to  an  article 
which  has  nothing  to  do  with  beef  it  is  a  deceptive  word,  and 
as  such  a  bad  trade-mark  under  s.  73  of  the  Act  of  1883. 
"Bovril"  is  apparently  compounded  of  "  bov,"  which  is 
obviously  derived  from  the  latin  word  "  bos,"  an  ox,  the 
genitive  of  which  is  "  bovis  "  (from  which,  again,  many  English 
words  such  as  "bovine"  are  derived),  and  "  ril,"  which  is  a 
diminutive  as  used  in  "  tendril  "  and  other  words.  Accordingly, 
"  Bovril  "  is  not,  as  the  learned  judge  has  held,  a  fancy  word  not 
in  common  use  :  In  re  Van  Duzer's  Trade-mai^h  and  Leaf,  Sons 
(Jt  GoJs  Trade-mark  ("  Melrose  "  and  "  Electric  Velveteen  ")  (1)  ; 
Waterman  v.  Ayres  ("Keversi")  (2);  In  re  Farhenfahriken 
Application  ("  Somatose").  (3) 

Moulton,  Q.C.J  and  John  Cutler,  for  the  respondents.  The 
real  question  is  whether  the  word  "  Bovril  "  was  a  descriptive 
word  for  this  article  at  the  time  it  was  placed  upon  the  register 

(1)  Bi  Ch.  D.  623.  (2)  39  Ch.  D.  29. 

(3)  [l£9i]  1  Ch.  645. 
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and  not  whether  it  has  since  become  so.    At  the  time  of  the  *     C.  A. 
registration  it  was  a  coined  word  which  had  never  been  used  1896 
before,  and  which  nobody  understood,  and  was  rightly  placed  re 
upon  the  register.    The  word  has  now  come  to  denote  the  ^^0^5840? 
article  ;  but  that  was  because  it  had  such  a  large  sale  and  the   "  Bovril." 
public  adopted  this  word  as  its  name.    Is  the  success  of  the  j 
article  to  invalidate  the  mark?    If  so,  the  Court  will  have  j 
given  to  the  statute  an  interpretation  which  will  make  a  trade-  i 
mark  like  this  protective  only  when  the  article  itself  is  a  failure. 
Why  should  the  Court  smooth  the  way  for  a  person  who  wants 
to  take  advantage  of  a  rival's  success  ?   The  statutory  definition  [ 
with  which  the  Court  has  to  deal  is  "  a  fancy  word  not  in 
common  use."    Van  Du.ztrs  Trade-mark  and  Leafs  Trade- 
mark  (1)  were  both  cases  of  ordinary  English  words,  the  adop- 
tion of  which  as  a  trade-mark  the  Court  considered  dangerous. 
They  are  cases  of  quite  a  different  character  to  the  present,  and 
have  given  rise  to  the  idea  that  "fancy"  means  extravagant. 
In  Waterman  v.  Ay  res  (2),  again,  "  Reversi  "  was  a  French  v/ord. 
The  Farhenfahrikeii  Case  (3),  like  Van  Duzers  Case  (1),  was  an 
application  to  register,  and  the  applicant's  own  explanation  of 
the  word  shewed  that  it  referred  to  the  character  or  quality  cf 
the  goods. 

In  In  re  Densham's  Trade-mark  ("  Mazawattee  ")  (4)  the 
Court  recognised  that  some  of  the  cases  had  gone  too  far,  and 
held  that  the  word  "  Mazawattee,"  which  was  a  compound  of 
two  words  in  different  foreign  languages,  not  being  a  geo- 
graphical name,  was  a  good  trade-mark  as  a  fancy  word  under 
the  Act  of  1883,  and  an  invented  word  under  the  Act  of  1888. 
''Bovril"  is  a  good  created  word.  Van  Buzer' s  Case  (1)  and 
the  Somatose  Case  (3)  were  cases  of  application  to  register. 
Here  the  application  is  to  remove  a  mark  which  has  been  on 
the  register  nearly  ten  years,  and  unless  it  is  a  clearly  improper 
one  it  ought  to  be  allowed  to  remain. 

Bower,  in  reply.  The  Courts  have  decided  that  a  ''fancy  word  " 
must  be  "  obviously  meaningless,"  and,  a  judicial  interpretation 
having  been  put  on  the  words  of  the  statute,  it  is  unnecessary 

(1)  34  Ch.  D.  623.  (3)  [1894]  1  Ch.  645. 

(2)  39  Ch.  D.  29.  (4)  [1805]  2  Ch.  176. 
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0.  A.      to  refer  further  to  the  statute.    It  is  enough  for  me  to  shew  a 
1896       doubt  whether    Bovril  "  is  not  descriptive.    In  re  Densham's 
jnre      Trade -mark  (1)  is  not  against  me,  for  "  Mazawattee  "  has  no 
)°58^05^  meaning  in  any  known  language.    The  case  of  In  re  Sir  Titus 
30VRIL."'  Salt,  Bart.,  So7is  d-  Go.'s  Application  C'Ebohne")  (2)  shews 
that  a  new  suffix  will  not  prevent  the  word  from  being 
descriptive:  so  "bovril"  is  no  better  than  ''bovine."  Mr. 
Moulton  contends  that  a  fancy  descriptive  word  is  admissible ; 
but  In  re  Van  Duzer's  Trade-marh  (3)  and  Waterman  v.  Ayres 
("  Eeversi  ")  (4)  dispose  of  that.    When  a  man  invents  a  thing 
and  gives  it  a  name,  that  name  cannot  be  registered  as  a  trade- 
mark :  In  re  Leonard  d-  Ellis's  Trade-marh     Valvoline  ").  (5) 
[LiNDLEY  L.J.    There  the  word  had  got  a  meaning  before 
application  was  made  to  register  it  as  a  trade-mark.] 

The  observation  of  Fry  L.J.  in  the  Beversi  Case  (4)  and  of 
Lord  Selborne  L.C.  in  the  Valvoline  Case  (6)  support  our  con- 
tention on  this  head.  Taking  off  the  register  and  refusing  to 
put  on  the  register  are  governed  by  the  same  rule  :  In  re 
Talbot's  Trade-marh.  (7)  I  say,  then,  that  supposing  the 
burden  is  on  me  to  shew  that  the  word  is  descriptive,  I  have 
done  so.  But  there  is  no  such  onus  on  me  :  it  is  enough  for 
me  to  shew  that  the  word  is  not  "  obviously  non-descriptive  "  : 
Valvoline  Case.  (5)  In  the  interest  of  the  public  the  mark 
ought  to  be  removed  :  In  re  Wragg's  Trade-marh  (8)  ;  Baher  v. 
Batvson.  (9) 

LiNDLEY  L.J.  I  do  not  think  we  need  reserve  our  judgment. 
Mr.  Bower  has  treated  us  to  a  very  ingenious  argument,  and 
has  done  his  best,  by  a  process  of  logic,  to  force  us  to  do  that 
which,  I  think,  is  wrong.  He  has  asked  us  to  substitute  some 
expressions  which  fell  from  us  in  a  judgment  for  the  language 
used  in  an  Act  of  Parliament.  Having  got  so  far,  he  has  tried 
to  drive  us  to  do  what,  I  think,  w^ould  be  a  gross  injustice.  We 
will  not  do  that  if  we  can  help  it.   What  we  have  to  consider  is 


(1)  [1895]  2  Ch.  176. 

(2)  [1894]  3  Ch.  166. 

(3)  34  Ch.  D.  623. 

(4)  39  Ch.  D.  29. 

(5)  26  Ch.  D.  288. 


(6)  26  Ch.  D.  299. 

(7)  W.      (1894)  12;  11  Eep.Pat. 


Cas.  77. 


(8)  29  Ch.  D.  551,  556. 

(9)  45  Ch.  D.  519,  534. 
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whether,  on  November  2,  1886,  Mr.  Johnston  was  entitled  to      C.  A. 
register,  as  a  trade-mark  for  food  in  Class  No.  42,  the  word  189G 
'^Bovril."    We  have  to  consider  that  with  reference  to  the      in  re 
Act  of  Parliament  w^hich  was  then  in  force,  which  is  the  ^]5o^58^4:05^ 
Patents,  Designs,  and  Trade  Marks  Act  of  1883  (46  &  47  Vict.  "Bovril."' 
c.  57).    We  have  to  look  at  s.  64  first  of  all,  with  reference  to  LiudieyL.j. 
this  point.   It  says  :  "  For  the  pmiDOse  of  this  Act,  a  trade-mark 
must  consist  of  or  contain  at  least  one  of  the  following  essential 
particulars:  (a)  a  name  of  an  individual  or  firm  printed,  im-  ]%\^ 
pressed,  or  woven  in  some  particular  and  distinctive  manner ;  CiU  ^  j 
or  {b)  a  written  signature  or  copy  of  a  written  signature  of  the 
individual  or  firm  applying  for  registration  thereof  as  a  trade- 
mark ;  or  (c)  a  distinctive  device,  mark,  brand,  heading,  label, 
ticket,  or  fancy  word  or  words  not  in  common  use."    We  have 
got   to   ask  ourselves  this:   Was   the  word  "Bovril,"  on 
November  2,  1886,  a  distinctive  fancy  word  not  in  common 
use  ?    Now,  pausing  there,  and  not  referring  to  the  decisions 
for  the  moment,  can  anybody  say,  with  truth,  that  "  Bovril" 
was  not  then  a  fancy  word  not  in  common  use  ?    I  confess  my 
powers  are  unequal  to  the  task  ;  I  cannot  do  it.    It  is  admitted  / 
that  the  word  was  new.    It  is  admitted  that  it  was  one  thatl 
was  never  heard  of  before.    If  such  a  word  as  that  is  not  to  be 
deemed  a  fancy  word,  it  is  very  difficult  to  say  what  is.    Then  ' 
Mr.  Bower  says,  "Well,  that  might  be,  if  this  were  a  decision 
in  1886  or  1887  ;  but  the  Appeal  Court  has  said  what  is  meant 
by  a  fancy  word,  and  it  has  said  that  nothing  can  be  a  fanc}^ 
word  which  is  not  obviously  non-descriptive."    He  says  that 
"Bovril"  is  not  obviously  non-descriptive.    He  says  that  on 
the  contrary  it  describes  "ox"  and  it  means  "ox."    Let  us 
look  at  that  a  little  carefully.    In  the  first  place,  let  us  look  at 
what  this  Court  has  said  on  the  subject.    In  Van  Buzefs 
Case  and  Leafs  Case  (1),  cases  in  which  a  coined  word  was 
not  under  consideration  at  all,  but  ordinary  Enghsh  words 
were  under  consideration,  the  Court  said,  that  a  common  word 
will  not  do.    You  have  got  a  fanciful  use  of  a  known  word. 
You  must  have  a  word  which  is  obviously  non-descriptive. 
I  agree  that  the  Court  went  a  step  further  in  the  Somatose 

(1)  34  Ch.  D.  G2a. 
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C.A.      Case  (1),  which  turned  upon  the  Act  51  &  52  Vict.  c.  50, 
1896       s.  10,  in  which  we  have  the  expression     an  invented  word 
In  re      Or  invented  words,  or  a  word  or  words  having  no  reference 
^Na^S^osr  character  or  quahty  of  the  goods."    The  decision  of  the 

"  BovBiL."  Somatose  Case  (1)  I  accept  with  all  loyalty,  although  I  did  not 
LindieyL.j.  agree  with  it.  It  is  to  the  effect  that  "  Somatose  "  was  not  an 
invented  word,  and  was  not  non-descriptive  within  that  section. 
We  did  not  differ  about  anything  more  than  this.  I  thought 
it  was  an  invented  word,  and  the  other  members  of  the  Court 
thought  it  was  not.  I  thought  it  was  not  descriptive;  they 
thought  it  was.  That  is  all.  But  I  disregard  that  case  except 
for  this  purpose,  namely,  to  shew  that  that  was  the  ground  of 
the  decision.  It  would  be  altogether  wrong  for  us  to  take  the 
Act  of  1883  and  substitute  for  the  words  "  fancy  word  "  "  anon- 
descriptive  word."  That  is  not  the  language  of  the  Legislature. 
But  I  agree  that  a  word  which  describes  the  article  to  which 
it  is  applied  will  not  do.  Let  us  therefore  ask  ourselves 
whether  "  Bovril  "  is  a  descriptive  word.  To  my  mind,  it  is  not 
descriptive,  notwithstanding  Mr.  Bower's  very  ingenious  argu- 
ment. He  tries  to  make  it  out  to  be  a  descriptive  word,  not  by 
taking  the  word,  but  by  taking  a  little  bit  of  it,  and  he  says 
that  because  "  Bov  "  may  have  some  relation,  and  does  have 
some  relation  to  "ox,"  therefore  "Bovril"  describes — what? 
I  do  not  see  that  it  describes  anything  at  all.  Does  it 
cease  to  be  a  fancy  word  not  in  common  use  ?  If  it  is  so 
descriptive  as  to  cease  to  be  a  fancy  word  not  in  common 
use,  well  and  good ;  but  if  the  description  is  only  to  be  got  at 
by  the  ingenious  suggestion  that  "  Bov  "  must  mean  "ox,"  we 
must  ask  what  the  whole  word  means.  No  one  knows — no  one 
ever  heard  of  it ;  I  have  not  the  slightest  idea  what  "  Bovril  " 
really  means  as  a  word.  I  followed  Mr.  Bower's  argument,  and 
am  quite  alive  to  the  fact  that  it  has  been  applied  to  extract  of 
meat.  At  the  time  when  this  word  was  first  coined  can  one 
say  more  than  this  :  that  it  had  some  relation,  or  might  have 
some  relation  or  application  to  an  ox  ?  Is  that  descriptive  so  as 
to  destroy  its  character  as  a  fancy  word  ?  The  real  truth  is 
that  this  is  a  fancy  word  not  in  common  use.  I  think  the  test 
(1)  [1894]  1  Ch.  645. 
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suggested  by  Mr.  Moulton  is  a  correct  one.    I  think  it  is      C.  A. 
eminently  and  purely  a  question  of  fact.    Now,  I  ask  myself  1896 
this  :  Supposing  that  a  jury  were  asked  to  say  whether,  on  ^.^ 
November  2,  1886,  "  Bovril  "  w^as  a  fancy  word  not  in  common  '^>^Q^5g^4t,5^ 
use,  and  supposing  they  said,  upon  a  direction  from  the  judge,  "BovraL." 
which  I  think  it  would  be  the  duty  of  the  judge  to  give,  that  if   Liudiey  l.,t. 
they  were  of  opinion  that  it  really  intelligibly  described  the 
thing  sold  it  would  not  do,  could  they,  with  that  direction, 
reasonably  say  it  was  not  a  fancy  word  not  in  common  use  ?  I 
do  not  think  they  could.   That  really  settles  the  matter.  In  my 
judgment  the  appeal  fails,  and  must  be  dismissed,  with  costs. 

Lopes  L.J.  The  words  with  which  we  have  to  deal  are  the 
words  "fancy  word  not  in  common  use."  Those  words  are 
contained  in  the  64th  section  of  the  Act  of  1883.  They  are  the 
words  of  the  statute.  In  determining  whether  any.  particular 
word  is  a  fancy  word  we  must  look  at  the  statute,  aided,  as  has 
been  properly  said,  by  any  decisions  that  may  have  been  given 
with  regard  to  it.  It  is  the  statute  we  look  at.  I  cannot  agree 
with  Mr.  Bower  when  he  suggests  that,  if  the  words  ''fancy 
word  "  have  been  interpreted  by  the  Court,  we  must  look  at 
the  interpretation,  neglecting  the  statute,  and  substituting,  as 
it  were,  for  those  words  the  interpretation  put  upon  them  by 
the  Court,  with  very  little  reference  to  the  statute.  The  statute 
is  the  dominant  matter  to  be  considered  in  determining  whether 
any  particular  w^ord  is  a  fancy  word  not  in  common  use  within 
the  meaning  of  s.  64. 

It  is  always  material  to  consider  the  time  when  the  particular  I 
word  was  placed  on  the  register.    We  must  consider  that  time,  | 
and  we  must  not  criticise  the  word  by  what  has  happened 
subsequently,  and  what  has  subsequently  become  known  as  to 
it.    We  must  look  at  it  by  the  light  of  the  time  when  it  was 
placed  there,  and  that  is  the  year  1886. 

Now,  in  1886  the  word  "Bovril"  was  clearly  a  new  word 
coined  for  the  occasion.  It  can  be  found  in  no  dictionary.  It 
was  not  known  in  any  language.  In  my  opinion  it  stands  on  a 
different  footing  from  the  words  "Melrose"  and  "Electric" 
used  in  the  Van  Duzer  and  Leaf  cases,  because  they  were  old 
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C.A.      words  well  known  in  the  English  language,  and  with  an 
1896       established  meaning.    I  hold  entirely  to  the  definition  of  a 
jn  re   .  fancy  word  which  was  given  in  those  cases,  namely,  that  to  be 
^Xo°5?405^  ^  good  fancy  word  it  must  be  obviously  meaningless  as  applied 
"BovRiL."   to  the  article  in  question.    It  must  be  fanciful  in  its  application 
Lopes  L.J.    to  the  article  to  which  it  is  applied  in  the  sense  of  being 
obviously  and  notoriously  inappropriate,  so  as  to  be  neither 
deceptive  nor  descriptive,  nor  calculated  to  suggest  deception 
or  description.    I  believe  those  were  my  own  words ;  but  I  do 
not  think  they  differ  in  any  way  from  that  which  was  held  by 
the  other  members  of  the  Court.    Now,  apply  that  to  the  word 
''Bovril."    It  is  said  that  the  word  *'Bovril"  indicates  that 
the  substance  in  question  was  made  from  beef,  for  that  the 
first  syllable,     Bov,"  relates  to  the  animal  from  which  beef 
comes — "Bos"  "bovis,"  an  ''ox."    In  my  judgment,  you 
must  look  at  the  whole  word,  and  not  at  part  of  it.  The 
combination  of  that  part  of  the  word  with  the  rest  of  it  may  be 
such  as  to  make  the  word  in  its  totality  meaningless  and  non- 
descriptive.    That  is  the  view  that  I  take  of  the  word  Bovril," 
and  I  cannot  think  that,  in  1886,  when  that  was  placed  upon 
the  register,  it  would  have  conveyed  to  the  mind  of  an  ordinary 
Englishman  any  idea  involving  any  connection  with  ''  bos  "  or 
bovis,"  or  with  "  beef." 

Mr.  Bower  has  argued  this  case  with  exceeding  ability.  His 
strongest  case,  to  my  mind,  was  the  Somatose  Case.  (1)  But  I 
think  this  observation  is  to  be  made  with  regard  to  that  case — 
that  every  case  must  be  determined  according  to  its  particular 
circumstances,  and  that  a  word  may  strike  some  minds  as 
being  a  fancy  word  which  would  not  so  strike  the  minds  of 
others.  Moreover,  the  Somatose  Case  (1)  was  decided  under  a 
different  Act  of  Parliament,  where  different  words  were  used. 
I  bow  to  that  case,  although  I  venture  to  think  that,  in  all 
probability,  I  should  place  my  judgment  on  the  side  of  the 
learned  judge  who  was  in  the  minority.  However,  there  is  the 
case,  and  this  Court  is  bound  by  it. 

Now,  to  ascertain  whether  the  word  "Bovril"  is  a  fancy 
word,  I  test  it  in  this  way — the  way  with  which  I  am  most 
(1)  [1894]  1  Ch.  645. 
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familiar.  I  say  to  myself,  What  would  an  intelligent  jury  say  if  C.  A. 
they  were  asked  whether  Bovril  "  was  a  fancy  word  ?  If  I  had  1890 
had  to  try  the  case,  I  should  have  told  them  that  they  must  j.^. 


I  should  have  told  them  that  to  be  a  good  fancy  word  it  must    Lopes  l.j. 
be  non-descriptive  and  meaningless  as  applied  to  the  article  to 
which  it  was  intended  to  be  applied,  and,  if  I  had  so  told  them, 
I  am  confident  they  would  have  come  to  the  conclusion  that 


word.  I  come,  therefore,  to  the  conclusion  that  the  appeal 
ought  to  be  dismissed. 

I  have  only  to  add  that,  much  as  I  admire  Mr.  Bower's 
argument,  I  have  not  much  sympathy  with  his  client,  because 
I  cannot  disguise  from  my  mind  that  the  object  of  this  applica- 


tion is  to  obtain  the  benefit  of  a  very  large  business,  which  \ 
since  1886  has  been  gradually  built  up  by  his  opponents,  and  | 
from  which,  if  he  succeeded  here,  he  would  get  a  very  large  / 
benefit. 

EiGBY  L.J.  I  am  of  the  same  opinion.  My  judgment  is 
shortly  founded  upon  this.  We  have  to  determine  whether 
''Bovril"  was  ''a  fancy  word  not  in  common  use."  We  get 
rid  of  the  words  ''not  in  common  use"  at  once,  as  "Bovril" 
was  not  in  use  at  all.  Then  we  have  to  deal  with  "  a  fancy 
word."  I  am  bound  to  say  I  do  not  know  what  would  be  a 
fancy  word  if  this  is  not  one.  I  have  no  kind  of  doubt  about 
it.  Then  Mr.  Bower,  whose  argument  I  have  listened  to  with 
great  interest,  and  who,  I  think,  has  said  everything  that  can 
possibly  be  said  on  his  side  of  the  question,  tries  to  place  us  in  a 
dilemma  by  telling  us  that  there  are  cases — beginning  with  Van 
Duzer's  Case  (1) — which  drive  us  into  the  conclusion  that  this 
is  not  a  fancy  word,  and  that  the  Court  has  committed  itself  so 
far  that  only  the  House  of  Lords  can  set  it  right.  But  when 
we  look  at  Van  Duzers  Case  (1),  and  I  think  the  same,  in  fact, 
may  be  said  of  all  the  cases,  we  see  that  there  was  an  attempt 
to  create  a  secondary  meaning  of  the  word  "  fancy."   "  Melrose  " 


the  word  was  not  descriptive,  and  that  it  was  a  good  fancy 


(1)  34  Ch.  D.  623. 
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C.  A.      is  not  a  fancy  word.    "  Electric  "  is  not  a  fancy  word — it  is  an 
1896       ordinary  English  word,  and  I  can  only  read  that  judgment  as 
In  re      Saying  :  "It  may  be  that  if  you  apply  an  ordinary  word  in  such 
No ^8  405^  a  manner  that  the  application  of  it  in  that  particular  case  is 
"  BovEiL."   fanciful,  it  would  be  a  fancy  word  ;  but  that  is  extending  the 
Rigby  L..J.    Act,  and  if  you  ask  us  to  extend  the  Act  in  that  way  you  must 
take  care  that  the  word  taken,  if  a  common  ordinary  word,  is 
of  such  a  nature  that  it  is  obviously  unmeaning  as  applied  to 
the  particular  case — that  it  is  obviously  non-descriptive." 

I  will  only  say,  as  regards  the  word  Bovril,"  that  even  if  it 
could  be  shewn  that  it  is,  when  interpreted,  a  descriptive  word, 
I  cannot  imagine  that  such  an  idea  would  occur  to  the  ordinary 
Englishman ;  and  I  think  I  cannot  better  express  my  meaning 
than  by  referring  to  the  Somatose  Case  (1)  to  see  what  the  test 
there  was.  To  bring  the  word  within  s.  10,  sub-s.  (e),  of  the 
Act  of  1888,  which  was  attempted  to  be  done  there,  you  had  to 
shew  that  it  was  a  word  having  no  reference  to  the  character 
or  quality.  I  am  by  no  means  prepared  to  say  that  if  that 
were  the  test  here  I  could  say  that  the  word  "  Bovril  "  has  no 
reference  to  character  or  quality.  When  we  know  what  it 
means  it  appears  to  me,  at  any  rate,  a  very  plausible  argument, 
if  no  more  than  plausible,  to  say  that  it  has  an  obvious  reference 
to  the  character  of  the  article  as  derived  from  an  ox,  though  it 
is  so  wrapt  up  that  the  ordinary  man  might  not  see  it.  But  in 
this  case  we  have  not  to  deal  with  those  words.  The  Act  of 
1888  was  passed  because  the  test  of  fancy  words  not  in  common 
use  had  not  turned  out  a  satisfactory  one.  "Whether  the 
substituted  words  are  better  or  not  is  a  different  question 
altogether ;  but  we  have  now  to  deal  with  the  words  of  the  Act 
of  1883,  and  I  quite  agree  that  by  no  stretch  can  w^e  hold  that 
"  Bovril  "  is  not  a  fancy  word. 

Solicitor  for  appellant :  Joseph  Davis. 
Solicitor  for  respondents  :  C.  U.  Fisher, 
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EHEMANN  v.  EHEMANN. 

[1894:    E.  762.] 

Practice — Examination  of  Witnesses  abroad — Letters  of  Bequest 

A  commission  or  letters  of  request  for  the  examination  of  witnesses 
abroad  ought  not  to  be  issued  unless  the  evidence  which  it  is  proposed  to 
obtain  is  evidence  directly  material  to  an  issue  in  the  cause,  and  not  merelj' 
evidence  which  may  be  incidentally  useful  in  corroboration  of  other 
evidence. 

In  an  action  for  a  dissolution  of  a  partnership  in  England  between  wine 
merchants,  on  the  ground  of  alleged  misconduct  of  the  defendant,  the 
plaintiffs  alleged  that  the  defendant  had  bribed  an  employee  of  Pickford  &  Co. 
to  inform  him  of  the  names  and  addresses  of  persons  to  whom  Pickford 
&  Co.  forwarded  wines  on  behalf  of  Continental  wine  merchants,  so  that  the 
firm  might  canvass  those  persons  for  orders,  and  that  this  became  known,  , 
and  brought  the  firm  into  bad  repute.  The  books  of  Pickford  &  Co.  during 
the  period  to  which  this  charge  related  had  been  destroyed.  The  plaintiffs 
set  out  a  list  of  the  names  and  addresses  of  the  persons  and  firms  to  and 
by  whom  wines  had  been  sent  through  Pickford  &  Co.,  and  applied  for 
letters  of  request  to  examine  witnesses  in  Germany  for  the  purpose  of 
proving  that  wines  were  forwarded  on  their  behalf  during  the  period  in 
question  by  Pickford  &  Co.  Stirling  J.  ordered  the  letters  of  request  to 
issue  unless  the  defendant  made  admissions  as  to  the  forwarding  of  wines 
by  Pickford  &  Co.  :— 

Held,  that  this  order  ought  to  be  discharged,  for  that  the  evidence  sought 
did  not  tend  to  prove  bribery,  though  it  might  be  useful  in  corroboration 
of  direct  evidence  of  bribery,  and  that  it  was  not  reasonable  to  require  the 
admissions  suggested,  as  the  matters  could  not  be  within  the  defendant's 
own  knowledge,  and  he  could  only  obtain  information  about  them  by 
writing  to  rival  tradesmen. 

The  four  plaintiffs  and  the  defendant  carried  on  business  as 
wine  and  spirit  merchants  in  partnership  upon  the  terms  of  a 
partnership  deed  of  December  6,  1879,  modified  by  two  subse- 
quent deeds  of  May  16,  1882,  and  June  25,  1885.  The  term 
was  forty  years  from  January  1,  1880.  The  duty  of  traveUing 
for  the  partnership  was  imposed  on  the  plaintiffs ;  the  defendant 
was  to  have  the  general  management  of  the  business,  make  all 
the  purchases,  and  execute  all  orders  obtained  by  the  partner- 
ship. The  defendant  was  entitled  to  two-sixth  shares  of  the 
profits,  the  plaintiffs  to  one-sixth  each. 
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0.  A.         On  June  13,  1894,  the  plaintiffs  commenced  this  action  for  a 
1896       dissolution  of  the  partnership,  alleging  that  the  defendant  had 
Ehkmann    misconducted  himself  so  that  the  firm  was  brought  into  dis- 
Ehkmann.  credit,  and  so  that  it  was  impossible  for  the  plaintiffs  to  carry 

  on  the  business  in  partnership  with  him,  and  that  it  had  become 

just  and  equitable  that  the  partnership  should  be  dissolved. 
The  statement  of  claim  contained  various  allegations  of  different 
kinds  of  misconduct.  The  eighth  paragraph  was  as  follows : — 
''The  defendant  bribed  a  person  in  the 'employ  of  Messrs. 
Pickford  &  Co.,  carriers,  to  inform  him  of  the  names  and 
addresses  of  persons  to  whom  such  carriers  forwarded  wines 
on  behalf  of  the  Continental  wine  merchants,  and  sent  to  the 
plaintiffs  lists  of  the  names  and  addresses  of  such  persons,  and 
of  the  merchants  by  whom  such  wines  were  supplied  to  them, 
for  the  purpose  of  their  being  made  use  of  by  the  plaintiffs  in 
*  the  course  of  their  journeys  on  behalf  of  the  firm.  The  plaintiffs 
when  they  received  such  lists  did  not  know  by  what  means  they 
had  been  obtained  by  the  defendant.  The  fact  of  the  said 
bribery  afterwards  came  to  the  knowledge  of  the  plaintiffs,  and 
also  came  to  the  knowledge  of  other  persons,  and  injuriously 
affected  the  reputation  of  the  firm." 

The  plaintiffs  were  called  upon  to  produce  the  lists  mentioned 
in  paragraph  8,  but  ultimately  failed  to  produce  them,  and 
stated  that  they  had  not  been  preserved.  Being  called  upon 
for  particulars  as  to  paragraph  8,  they  gave  the  name  of  the 
person  whom  they  alleged  to  have  been  bribed,  but  stated  that 
they  did  not  know  his  address.  This,  however,  it  was  stated, 
they  had  since  discovered.  They  also  furnished  a  list  of  names 
and  addresses  of  German  wine  merchants  whom  they  alleged 
to  have  forwarded  parcels  of  wine  through  Pickford  &  Co. 
between  1883  and  1887  to  persons  in  England  whose  names  and 
addresses  were  given.  These  particulars  were  what  the  plaintiffs 
alleged  to  have  been  obtained  by  the  defendant  by  means  of 
the  bribery.  The  books  of  Pickford  &  Co.  for  that  period  had 
been  destroyed,  so  that  Pickford  &  Co.  could  not  give  any 
information  as  to  the  correctness  of  these  particulars. 

The  action  having  been  set  down  for  trial,  the  plaintiffs,  on 
May  13,  1896,  gave  notice  of  motion  that  letters  of  request 
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might  issue  addressed  to  the  proper  tribunals  in  the  Empire  of      C.  A. 
Germany  for  the  examination  of  the  persons  therein  named  1896 
(being  German  wine  merchants  referred  to  in  the  last  pre-  ehrmann 
ceding  paragraph)  as  witnesses  on  behalf  of  the  plaintiffs.  Ehrmann 

In  support  of  this  application  Moritz  Ehrmann,  one  of  the   

plaintiffs,  deposed  that  the  persons  whom  it  was  proposed  to 
examine  were  material  and  necessary  witnesses  on  behalf  of 
the  plaintiffs  with  respect  to  the  matters  in  question  referred 
to  in  paragraph  8  of  the  statement  of  claim,  and  that  the 
plaintiffs  could  not  safely  proceed  to  the  trial  of  the  issue 
raised  by  that  paragraph  without  their  evidence:  *'The  said 
persons  are  some  of  the  Continental  wine  merchants  referred 
to  in  the  said  paragraph,  and  their  evidence  is  required  by  the 
plaintiffs  for  the  purpose  of  proving  that  certain  wines  were 
forwarded  on  their  behalf  to  certain  persons  by  Messrs. 
Pickford  &  Co.  referred  to  in  the  pleadings." 

Stirling  J.,  who  heard  the  motion  on  June  19,  considered 
that  the  matter  might  probably  be  disposed  of  by  the  defendant 
making  admissions  as  to  the  correctness  of  the  particulars,  and 
ordered  letters  of  request  to  issue,  but  not  before  July  8,  and 
the  defendant  was  to  be  at  liberty  before  that  day  to  apply  to 
stay  the  issue  in  the  event  of  admissions  being  made  by  him. 

The  defendant  appealed. 

Buchley,  Q.C.,  and  H.  Terrell,  for  the  appeal.  This  evidence 
is  not  sufficiently  material  to  make  a  commission  or  letters  of 
request  proper.  The  charge  is  that  somebody  in  Pickfords' 
employment  was  bribed  to  give  information  :  the  point  of  that 
is  bribery.  Now,  the  evidence  sought  for  only  goes  to  prove 
that  certain  foreign  merchants  at  certain  dates  sent  certain 
parcels  of  wine  through  Pickfords.  That  is  not  evidence  of 
bribery.  It  may  prove  the  truth  of  the  lists  which  the  defend- 
ants set  out,  and  so  may  possibly  be  corroborative  evidence  in 
support  of  any  direct  evidence  of  bribery ;  but  letters  of  request 
ought  not  to  be  granted  for  the  purpose  of  obtaining  evidence 
which  does  not  go  directly  to  the  issue. 

[They  were  then  stopped  by  the  Court.] 

Jelfy  Q.C.y  and  Solomon,  for  the  plaintiffs.    The  sting  of  the 
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C.  A.  charge  is  the  bribery  ;  bnt  such  a  case  is  most  difficult  to  prove, 
1896  and  corroboration  is  essential.  If  we  do  not  prove  the  truth 
Ehrmann  of  the  lists,  v^e  are  left  in  a  very  helpless  position.  Pickfords' 
Ehemann.  books  are  destroyed ;  but  if  we  can  prove  a  list  of  people  to 
whom  Pickfords  carried  wine  that  is  an  important  step  in  our 
case,  for  it  proves  that  information  must  have  been  received 
from  Pickfords.  The  evidence  is  evidence  which  it  would 
certainly  be  right  to  produce  if  it  could  be  obtained  in  England ; 
and  as  it  cannot,  letters  of  request  should  issue  to  obtain  it 
abroad.  The  granting  letters  of  request  is  to  a  great  extent  a 
matter  of  judicial  discretion,  though  not  so  as  to  exclude  an 
appeal,  and  the  Court  will  not  readily,  in  a  matter  which  is  to 
a  great  extent  discretionary,  differ  from  the  conclusion  at  which 
a  judge  familiar  with  the  case  arrived.  Stirling  J.  thought 
that  unless  the  defendant  admitted  the  lists  the  letters  of 
request  ought  to  go. 

[LiNDLEY  L.J.  How  can  the  defendant  make  an  admission 
as  to  matters  which  are  not  within  his  knowledge  ?] 

Stirhng  J.  considered  that  he  could  easily  ascertain  the  truth 
of  the  lists  by  inquiring  of  the  firms. 

[LiNDLEY  L.J.  I  think  you  have  no  right  to  throw  that 
burden  upon  him.] 

LiNDLEY  L.J.    I  do  not  think  it  is  possible  to  support  this 
order.    It  is  quite  true  that  an  order  for  a  commission  depends 
very  much  upon  the  discretion  of  the  judge,  and  the  circum- 
stances must  be  very  peculiar  to  induce  the  Court  of  Appeal  to 
take  a  different  view  from  that  which  the  learned  judge  has 
taken  about  such  a  matter.    Still  we  all  know  that  the  issuing 
a  commission  to  take  evidence  abroad,  or  letters  of  request  to  a 
foreign  Government  to  allow  evidence  to  be  taken,  is  a  very 
serious  matter — it  involves  great  expense  and  delay,  and  ough  t  | 
never  to  be  had  recourse  to  unless  it  is  really  wanted  for  the  | 
purposes  of  the  trial.    The  point  to  be  looked  to  is  whether  the  | 
evidence  which  it  is  desired  to  obtain  abroad  is  really  necessary 
for  the  purposes  of  justice.    It  is  not  enough  to  say  that  possibly 
it  may  be  of  some  use  on  some  collateral  matter — that  it  may 
be  useful  for  the  purpose  of  corroborating  a  witness,  or  some- 
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thing  of  that  kind ;  it  must  have  a  closer  bearing  on  the      C.  A. 
issue.    Now,  what  is  the  issue  here  ?    This  is  an  unfortunate  1896 
partnership  quarrel.     The  plaintiffs  are  in  partnership  with  Ehkmann 
the  defendant  under  articles  by  which  the  partnership  is  to  ehrmann. 
last  forty  years.    The  plaintiffs  allege  that  the  defendant  has  u^^di^L.j. 
so  misconducted  himself  as  to  entitle  them  to  a  dissolution  ' 
before  the  expiration  of  the  forty  years ;  and  amongst  other 
allegations  of  conduct  discreditable  on  the  part  of  a  wine 
merchant  and  bringing  the  firm  into  discredit  they  allege  in 
paragraph  8  of  their  statement  of  claim  :  [His  Lordship  here 
read  that  paragraph.] 

The  plaintiffs  allege  that  the  defendant  has  been  guilty  of 
discreditable  conduct  as  a  wine  merchant.  How  is  that  to 
be  proved?  The  discreditable  conduct  alleged  is  that  the 
defendant  bribed  a  person  in  Messrs.  Pickford's  employ  here  in 
England.  The  plaintiffs  ask  for  a  commission  to  prove^ — what  ? 
They  ask  for  a  commission  to  prove  that  certain  Continental 
wine  merchants  did  make  consignments  to  people  in  this 
country  through  Messrs.  Pickford  somewhere  between  1883 
and  1887.  Now,  suppose  they  did  prove  that.  I  do  not  say 
that  it  may  not  possibly  be  corroborative  evidence  in  support  of 
direct  evidence  of  bribery ;  but  the  evidence  does  not  by  itself 
tend  directly  to  prove  the  charge.  It  is  quite  new  to  me  that 
a  commission  should  be  granted  for  such  a  purpose.  Stirling  J. 
thought  that  the  plaintiffs  ought  to  have  a  commission  unless 
the  defendant  will  make  admissions.  What  sort  of  admissions 
is  he  to  make  ?  Admissions  that  rival  Continental  wine  mer- 
chants had  consigned  wine  through  Messrs.  Pickford  to  some 
people  in  this  country.  How  can  the  defendant  know  anything 
about  it?  It  is  a  good  ground  for  asking  a  person  to  make 
admissions  if  those  admissions  are  with  regard  to  something 
that  he  knows  or  can  readily  ascertain ;  but  to  expect  a  person 
in  trade  to  make  admissions  as  to  what  rivals  in  trade  have 
done  years  ago  appears  to  me  to  be  a  mistake.  The  learned 
judge  took  a  view  with  regard  to  this  matter  which  I  cannot 
share ;  I  do  not  think  that  to  make  these  admissions  was  a 
reasonable  term  to  impose  upon  the  defendant,  who  knows 
nothing  about  the  matter  which  he  is  asked  to  admit ;  and  yet 
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unless  he  makes  the  admission  the  commission  is  to  go.  Foz 
what  purpose  ?  For  the  purpose  which  I  have  indicated,  and 
no  other.  It  appears  to  me  that  a  commission  is  not  necessary 
for  the  purposes  of  justice,  and  the  order  must  be  discharged 
with  costs  here  and  below,  to  be  the  defendant's  costs  in  any 
event. 

Lopes  L.J.  I  am  entirely  of  the  same  opinion.  The  analogy 
that  Mr.  Jelf  sought  to  draw  between  evidence  obtainable 
in  this  country  and  evidence  that  is  only  obtainable  by  the 
issue  of  a  commission  is  altogether  fallacious.  There  is  a 
great  deal  of  evidence  which  if  easily  obtainable  in  this  country 
a  learned  counsel  advising  on  evidence  might  be  of  opinion  had 
better  be  given ;  but  whether  a  commission  ought  to  issue  to 
obtain  it  abroad  is  an  entirely  different  question.  In  my 
opinion,  a  commission  to  examine  witnesses  ought  not  to  be 
lightly  issued.  I  think  that  in  order  to  justify  the  issue  of  a 
commission  it  ought  to  be  clearly  made  out  that  the  evidence 
abroad  which  it  is  sought  to  obtain  is  material,  and  directly 
material,  to  the  case  in  hand — not  merely  evidence  which 
incidentally  might  be  useful,  which  is  the  description  of  the 
evidence  sought  to  be  obtained  here.  The  evidence  here 
sought  is  in  fact  sought,  as  was  said  by  my  learned  brother 
Lindley  in  the  course  of  the  case,  "  for  the  purpose  of  bolstering 
up  other  evidence  by  incidental  evidence."  That  is  not  the 
kind  of  evidence  that  ought  to  be  permitted  to  be  obtained  on 
commission.  The  learned  judge  has  exercised  his  discretion 
with  regard  to  this  matter — and  no  doubt  it  is  a  matter  of  dis- 
cretion— a  discretion  that  we  should  not  lightly  interfere  with. 
On  the  other  hand,  if  we  think  the  discretion  has  been  wrongly 
exercised,  it  is  our  duty  to  interpose.  After  thinking  the  case 
carefully  over,  it  strikes  me  in  this  way.  I  firmly  believe  that 
the  learned  judge  would  not  have  permitted  these  letters  of 
request  to  go  unless  he  had  thought  that  the  defendant  might 
and  ought  to  make  certain  admissions  which  he  indicated.  If 
there  were  certain  admissions  the  defendant  could  and  ought 
to  have  made,  I  am  inclined  to  think  that  the  judge  would  be 
right,  and  that  if  the  defendant  refused  to  make  such  admis- 
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sions  the  commission  ought  to  go ;  but,  to  my  mind,  the 
admissions  proposed  were  admissions  that  the  defendant  could 
not  be  reasonably  asked  to  make.  They  were  admissions  in 
respect  of  matters  about  which  he  knew  nothing,  and  about 
which  he  could  only  obtain  information  by  writing  to  rival 
tradesmen,  wine  merchants  abroad,  asking  them  what  consign- 
ments they  made  to  customers  in  certain  years  long  past.  The 
answer  he  would  receive  would  probably  be  something  of  this 
kind:  "What  business  is  it  of  yours?"  I  think,  therefore, 
that  the  admissions  were  admissions  which  the  defendant  could 
not  be  reasonably  asked  to  make,  and  that  the  learned  judge 
was  wrong  in  permitting  these  letters  of  request  to  go. 

Solicitors  for  appellant :  Wild  d  Wild. 

Solicitors  for  plaintiffs :  Goldberg j  Langdo?2,  Barrett  d- 
Neioall. 

H.  C.  J. 


In  re  HAMILTON.  C.A. 
CADOGAN  V.  FITZEOY.  i896 

[1896    H.   3699.]  July  10. 

(Uharity — OjAion  to  Invest  on  Government  or  Ileal  Securities —Exercise  of 
Option  to  Invest  on  Beat  Securities. 

The  validity  of  a  charitable  gift  by  will  is  not  affected  by  the  trustees 
exercising  an  option  to  invest  in  real  security. 

A  testatrix  disposed  separately  of  all  such  parts  of  her  personal  estate 
"  as  could  not  by  law  be  devoted  to  charitable  purposes."  She  then  gave 
the  residue  of  her  personal  estate  to  trustees  upon  trust  to  convert  it  into 
money,  invest  the  proceeds  on  Government  or  real  securities,  pay  the 
income  to  her  daughter  for  life,  and  after  her  death  to  apply  the  capital  for 
the  benefit  of  certain  charities.  The  trustees  during  the  life  of  the  tenant 
for  life  invested  out  of  the  pure  personalty  two  sums  of  350Z.  and  100?.  in 
real  securities,  and  they  remained  so  invested  at  the  death  of  the  tenant 
for  life : — 

Held,  by  the  Court  of  Appeal  (reversing  the  decision  of  Kekewich  J.), 
that  the  charitable  gifts  were  not  made  pro  tanto  invalid  by  the  investment 
in  real  securities. 

In  re  Corcoran  (62  L.  J.  (Ch.)  267)  distinguished. 

This  was  an  appeal  from  an  order  of  Kekewich  J. 

Harriet  Hamilton,  by  her  will,  dated  September  25,  1866, 
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appointed  her  only  qhild,  Harriet  Faulconer  Hamilton,  and 
George  Woodcock  executors  and  trustees  thereof,  and  devised 
all  her  real  estate  to  her  trustees  upon  trust  to  raise  by  mort- 
gage, sale,  or  otherwise  a  sum  of  lOOOZ.  to-  be  applied  primarily 
and  in  exoneration  of  her  general  personal  estate  in  paying  her 
debts,  funeral  and  testamentary  expenses,  the  residue  to  be  paid 
to  her  said  daughter ;  and,  subject  thereto,  she  directed  her 
trustees  to  permit  her  said  daughter  to  receive  the  rents  and 
profits  of  the  real  estate  during  her  life  for  her  separate  use ; 
and  after  the  death  of  her  said  daughter  she  devised  the  said 
real  estate  to  the  said  George  Woodcock  absolutely,  expressing 
a  wish  that  her  or  his  heirs  should  sell  the  same  and  apply  the 
money  for  certain  purposes  mainly  charitable,  with  a  declaration 
that  this  expression  of  her  wishes  should  not  impose  on  George 
Woodcock  or  his  heirs  any  trust,  obligation,  or  equity,  nor  deror 
gate  from  the  absolute  gift  to  him.  Then,  after  certain  bequests 
of  furniture  and  plate,  the  testatrix  bequeathed  to  her  said 
trustees  and  executors  all  mortgage  debts  and  all  such  other 
parts  of  her  personal  estate  as  could  not  by  law  be  devoted  to 
charitable  purposes  upon  trust  for  her  daughter  for  life ;  and 
after  her  death  for  the  said  George  Woodcock  absolutely,  with 
an  expression  of  a  wish  that  the  capital  should  be  applied  in  the 
same  manner  as  her  residuary  estate,  coupled  with  a  declaration 
that  this  expression  of  wish  should  not  impose  on  Woodcock, 
his  executors  or  administrators,  any  trust,  obligation,  or  equity. 
The  testatrix  then  bequeathed  to  her  trustees  all  the  residue  of 
her  personal  estate  not  thereinbefore  disposed  of,  "upon  trust, 
that  the  said  trustees  shall  call  in,  sell,  and  convert  the  same 
into  money  and  invest  the  net  proceeds  in  Government  or  real 
securities,  or  in  such  other  securities  as  the  said  trustees  or 
trustee  shall  think  proper,  and  shall  pay  the  income  of  the  said 
investments  to  my  said  daughter  during  her  life  for  her  separate 
use,  and  after  her  death  shall,  out  of  the  capital,  raise  and  pay 
all  legacy  duty  then  becoming  payable,  and  also  raise  and  pay 
to  the  said  George  Woodcock  the  sum  of  lOOZ.,  free  of  legacy 
duty,"  and,  subject  thereto,  upon  the  trusts  following.  Then, 
after  a  trust  relating  to  certain  specific  chattels,  she  directed  her 
trustees  first  to  set  apart  a  sum  of  Government  stock  sufficient 
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to  produce,  clear  of  all  deductions,  the  annual  income  of  141^., 
which  she  directed  to  be  applied  as  a  fund  for  providing  certain 
scholarships  for  the  pupils  of  the  Eoyal  Naval  Female  School 
at  Isleworth  (now  called  the  Koyal  School  for  Naval  and  Marine 
Officers'  Daughters) ;  secondly,  to  invest  for  the  benefit  of  the 
trustees  for  the  time  being  at  the  Warneford  Hospital,  Leaming- 
ton, the  sum  of  3000Z.  as  therein  mentioned ;  thirdly,  to  apply 
all  the  residue  of  her  personal  estate  not  thereinbefore  disposed 
of  in  augmentation  of  the  fund  thereinbefore  directed  to  be  set 
apart  to  produce  the  annual  income  of  1411. 

The  testatrix  died  on  April  4, 1877.  At  the  date  of  her  death 
her  estate  consisted  solely  of  pure  personal  estate  ;  but  in  1878- 
and  1880  the  trustees  of  the  will,  under  the  power  of  invest- 
ment in  the  will,  invested  350Z.  and  lOOZ.  respectively  on  mort- 
gage of  real  estate,  and  such  investments  had  not  since  been 
called  in. 

Harriet  Faulconer  Hamilton,  the  tenant  for  hfe  under  the 
will,  died  in  December,  1894,  and  an  originating  summons  was 
taken  out  by  the  existing  trustees  of  the  will  to  have  it  deter- 
mined whether  the  residuary  charitable  bequests  in  remainder 
failed  to  the  extent  of  the  tw^o  sums  of  350?.  and  lOOZ.  by  reason 
of  those  sums  having  been  invested  on  mortgage  of  real  estate. 
Kekewich  J.  held  that  the  charitable  bequests  were  invalid  to 
the  extent  of  those  two  sums,  and  that  these  sums  belonged  to 
the  representatives  of  the  testatrix's  next  of  kin,  and  that  the 
sum  of  3000Z.  directed  to  be  invested  for  the  benefit  of  the 
Warneford  Hospital  and  the  ultimate  residue  of  the  testatrix's 
estate  bequeathed  to  the  Koyal  School  abated  rateably  in  the 
proportion  which  the  said  sums  of  3501.  and  lOOZ.  bore  to  the 
property  still  retaining  the  character  of  pure  personalty,  and 
that  the  sum  directed  to  be  set  apart  to  produce  the  annual 
income  of  141 Z.  in  favour  of  the  Koyal  School  should  be  set 
apart  in  full. 

The  trustees  of  the  Koyal  School  appealed  against  the  first 
part  of  this  judgment.  The  trustees  of  the  Warneford  Hospital 
appealed  against  the  whole  order. 


C.  A. 

1896 

In  re 
Hamilton. 

Cadogan 

V. 

FlTZEOT. 


Dihdin,  for  the  appellants,  the  trustees  of  the  Koyal  School. 
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Kekewich  J.  reHed  on  and  professed  to  follow  In  re  Corcoran.  (1) 
That  case  was  very  different  from  the  present :  the  direction 
there  was  that  the  trustees  should  at  the  death  of  an  annuitant 
transfer  the  testator's  personal  estate,  and  the  stocks,  funds, 
and  securities  on  which  the  same  might  then  be  invested,  or  so 
much  and  such  parts  thereof  as  might  by  law  be  so  applied,"  to 
charitable  purposes.  This  indicates  an  intention  to  treat  the 
funds  according  to  the  state  in  which  they  might  be  at  a  future 
period,  and  to  give  to  charity  only  such  parts  of  the  estate  as 
were  then  invested  on  investments  which  could  be  given  to  a 
charity.  I  do  not  object  to  the  decision,  though  I  should 
question  some  of  the  dicta ;  none  of  the  cases  applicable  to  them 
were  cited.  I  submit  that  the  trustees  are  trustees  for  the 
charities  as  well  as  for  the  tenant  for  life,  and  they  must  so 
exercise  their  power  as  not  to  defeat  the  trust.  The  observa- 
tion of  Lord  Hardwicke,  cited  by  Sir  W.  Grant  in  Curtis  v. 
Hutton  (2),  almost  settles  the  point:  "The  option  to  lay  out 
the  fund  in  land  cannot  arise  on  account  of  the  statute."  So 
in  Grimmett  v.  Grimmett  (3)  a  gift  to  a  charity  was  supported 
on  the  ground  that  the  trustees  had  an  option  to  invest  in  pure 
personalty. 

[He  was  stopped  by  the  Court.] 

J.  W.  Barnes,  for  the  trustees  of  the  Warneford  Hospital, 
referred  to  Sorreshy  v.  Hollins.  (4) 

CarsoUy  for  the  next  of  kin.  The  appellants  do  not  dispute 
that  under  the  old  law  which  governs  this  case  a  mortgage  could 
not  be  bequeathed  to  a  charity.  The  testatrix  here  in  fact  tells 
us  that  she  knows  that  mortgages  cannot  be  given  to  charities, 
and  then  she  proceeds  to  give  the  trustees  powder  to  invest  on 
Government  or  real  securities.  The  investment  which  was 
made  was  one  directly  authorized  by  the  will.  In  re  Corcoran  (1) 
is  directly  in  support  of  the  view  that  the  charity  cannot  take 
the  mortgages  ;  and  in  Be  Beaumont' s  Trusts  (5)  Lord  Eomilly 
clearly  was  of  opinion  that  the  exercise  of  the  option  by  the 
trustees  would  settle  whether  the  charity  could  take  or  not. 


(1)  62  L.  J.  (Ch.)  267 ;  67  L.  T. 
(N.S.)  754. 

(2)  14  Ves:  537,  539. 


(3)  Amb.  210. 

(4)  9  Mod.  221. 

(5)  32  Beav.  191. 
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In  Sicajin  v.  Fonnereau  (1)  Lord  Alvanley  observes  that  in  the      C.  A. 
cases  where  a  charitable  gift  had  been  upheld  by  reason  of  the  1896 
trustees  having  an  option,  the  trustees  had  exercised  no  option 
to  make  the  fund  savour  of  realty.    Carter  v.  Green  (2)  and  ^^^^^J^ 
University  of  London  v.  Yarroio  (3)  were  of  the  same  character.  v. 
The  trustees  of  the  charities  to  which  the  fund  was  bequeathed 
had  an  option  as  to  investment ;  the  gifts  were  upheld ;  but 
Lord  Hatherley  inserted  a  declaration  that  the  trustees  must 
not  apply  the  money  in  the  purchase  of  land  ;  Lord  Eomilly 
left  them  to  act  at  their  own  risk  ;  but  in  each  case  it  was 
implied  that  the  charity  could  not  take  what  savoured  of 
realty. 

Benriy  for  the  trustees  of  the  will. 
Dibdiuy  in  reply. 

[Lewis  v.  Allenhy  (4)  was  referred  to.] 

[LiNDLEY  L.J.  Do  you  say  that  the  mortgages  ought  to  be 
transferred  to  you  ?] 

No ;  the  money  ought  to  be  called  in.  If  the  Court  decides 
in  my  favour  the  trustees  are  trustees  for  us,  and  we  can  compel 
them  to  call  in  the  money. 


LiNDLEY  L.J.  This  is  an  appeal  from  a  decision  of  Keke- 
wich  J.  declaring  that  the  residuary  bequest  in  remainder  in 
favour  of  the  trustees  of  the  Eoyal  School  and  the  trustees  of 
the  Warneford  Hospital  contained  in  the  will  of  the  testatrix, 
Harriet  Hamilton,  has  failed  so  far  as  regards  the  two  sums  of 
350Z.  and  lOOZ.  which  were  invested  on  mortgage  of  real  estate 
during  the  lifetime  of  Harriet  Faulconer  Hamilton,  the  tenant 
i    for  life  thereof,  which  mortgage  investments  still  continue. 

The  question  is  whether  this  declaration  is  right .  That  depends 
j  on  the  will,  and  to  some  extent  upon  what  has  taken  place  since 
I  the  death  of  the  testatrix.  The  will  requires  to  be  examined 
I  with  care.  The  testatrix  first  disposes  of  her  real  estate,  and 
then  gives  to  her  trustees  all  such  parts  of  her  personal  estate 
I  as  could  not  by  law  be  devoted  to  charitable  purposes  upon 
trust  for  her  daughter  for  life,  and  after  her  death  for  George 


(1)  3  Yes.  41,  50. 

(2)  3  K.  &  J.  591. 


(3)  24  Bear.  472. 

(4)  L.  E.  10  Eq.  G68. 
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Woodcock  absolutely.  I  merely  refer  to  this  to  shew  that  her 
residuary  gift  comprised  only  pure  personalty.  She  gives  the 
residue  to  trustees  upon  trust  for  her  daughter  for  Hfe,  and 
after  her  death  for  charities.  The  trustees  had  power  given 
them  to  invest  on  Government  or  real  securities.  They  there- 
fore had  power  to  invest  on  mortgage ;  and  during  the  lifetime 
of  the  tenant  for  life  they  did  invest  two  sums  of  350Z.  and  lOOZ. 
on  mortgages  of  real  estate  which  have  not  been  called  in.  The 
question  is  whether,  these  investments  having  been  made  and 
not  called  in,  the  gift  to  the  charities  fails  pro  tanto. 

In  determining  this  question  we  must  bear  in  mind  that  if  a 
testator  gives  his  trustees  an  option  whether  they  will  invest  on 
real  or  on  pure  personal  securities,  and  then  devotes  the  pro- 
perty to  charity,  you  cannot  at  his  death  say  that  this  disposi- 
tion in  favour  of  charity  is  illegal :  Curtis  v.  Hutton  (1) ;  Tudor 
on  Charitable  Trusts,  3rd  ed.  p.  413.  In  the  next  place,  we  must 
bear  in  mind  that  there  is  a  presumption  against  a  testator 
leaving  to  his  trustees  a  discretion  whether  the  trusts  declared 
by  his  will  shall  take  effect  or  not.  I  cannot  spell,  out  of  a  dis- 
cretion as  to  the  mode  of  investment,  an  intention  to  give  the 
trustees  a  power  to  say  that  the  persons  intended  by  the  will  to  be 
benefited  shall  not  take  at  all.  The  testatrix,  after  disposing  of 
her  land  and  of  her  impure  personal  estate,  bequeaths  to  trustees 

all  the  residue  of  my  personal  estate  not  hereinbefore  disposed 
of,"  i.e.,  her  pure  personal  estate,  upon  the  trusts  therein  men- 
tioned. [His  Lordship  here  read  the  trusts.]  There  is  then  a 
distinct  gift  of  pure  personal  estate  for  the  benefit  of  these 
charities,  and  it  is  not  conceivable  that  the  gift  of  it  to  the 
charities  should  be  defeated  because  the  trustees  have  made  an 
interim  investment  of  it  on  real  security.  Care  is  taken  to  give 
the  charities  nothing  but  pure  personal  estate  ;  and  are  all  the 
dispositions  in  their  favour  to  be  void  because  at  the  death  of 
the  tenant  for  life  the  money  was  partly  invested  on  mortgage  ? 
The  point  is  new.  Kekewich  J.  has  held  that  so  far  as  the 
money  was  invested  on  mortgage  the  gifts  to  the  charities 
failed,  and  he  relied  on  In  re  Corcoran.  (2)  There  are  passages 
in  the  judgment  in  that  case  which  if  not  read  carefully  help 
,  (1)  14  Vos.  537.  (2)  62  L.  J.  (Ch.)  267. 
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the  respondents ;  but  I  do  not  think  they  were  meant  in  the 
general  sense  in  which  they  have  been  taken,  for  the  learned 
judge  had  before  him  a  will  which  referred  distinctly  to  the 
state  of  the  fund  at  a  future  period,  and  his  observations  must  be 
read  with  reference  to  that.  Perhaps  the  strongest  is  this  (1) : 
"Then  supposing  it"  (the  gift)  "had  been  this,  *I  give  my 
pure  personal  estate  to  trustees,  upon  trust  to  invest  it  as  they 
please  on  the  purchase  or  mortgage  of  land,  or  on  pure  personal 
security,  and  transfer  the  property  so  acquired  to  charity  trustees,' 
in  my  opinion,  in  that  case  the  trustees  would  have  had  a  dis- 
cretion to  exercise  which  might  have  the  effect  of  enabling  it  to 
go  to  charity  trustees,  or  might  have  prevented  it ;  and  if  the 
trustees  had  exercised  their  power  bona  fide  in  the  exercise  of 
their  discretion,  the  charity  trustees  would  or  would  not  have 
taken,  according  to  the  result."  That  must  be  read  with 
reference  to  the  case  he  had  before  him,  where  the  testator 
referred  to  the  state  in  which  the  property  should  be  found  at  a 
future  time.  The  learned  judge  who  decided  In  re  Corcoran  (2) 
never  meant  to  say  that  in  a  case  like  the  present  it  depended 
on  the  discretion  of  the  trustees  what  the  charities  should 
take ;  and  it  would  go  beyond  any  authority  or  the  principle  of 
any  authority  to  decide  so  in  the  present  case.  The  appeal 
must  be  allowed,  and  a  declaration  made  that  the  charitable 
gifts  are  not  invalid  to  the  extent  of  the  two  sums  in  question. 


0.  A. 
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FiTZROY. 
Lindley  L.J. 


Lopes  L.J.  I  am  of  the  same  opinion.  The  learned  judge 
has  held  that  the  disposition  of  the  residue  of  pure  personalty 
in  favour  of  charities  is  void  so  far  as  relates  to  two  sums 
which  have  been  invested  on  mortgage.  "We  must  look  at  the 
will  itself,  speaking  as  it  does  from  the  death  of  the  testatrix,  to 
determine  whether  a  bequest  in  it  is  valid.  Now  there  is  clear 
authority  for  the  proposition  that  a  gift  of  pure  personalty  to  a 
charity  is  not  void  ab  initio  where  the  trustees  have  an  option 
whether  they  will  invest  on  securities  savouring  of  realty  or 
not.  There  is,  therefore,  nothing  in  the  will  to  make  the 
bequest  invalid.  It  is  true  that  the  trustees  have  power  to 
invest  on  real  securities ;  but  does  their  investing  part  of  the 

(1)  02  L.  J.  (Ch.)  269.  (2)  62  L.  J.  (Cli.)  267. 
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fund  on  mortgage  make  the  gift  to  the  charities  pro  tanto  void  ? 
I  think  it  does  not.  The  mortgages  might  have  been  called 
in,  and  they  must  be  looked  upon  as  only  a  temporary  invest- 
ment of  part  of  the  fund.  The  testatrix  never  intended  to  give 
the  trustees  power  to  defeat  her  charitable  gift.  She  took  care 
only  to  give  pure  personalty  to  the  charities,  and  was  anxious 
to  make  the  gift  to  them  effective  ;  but  Mr.  Carson's  construc- 
tion gives  the  trustees  power  to  defeat  that  gift  altogether. 
The  case  would  have  been  different  if  we  had  found  in  the  will 
any  clause  dealing  with  the  investments  as  they  stood  at  a 
particular  future  time,  as  in  In  re  Corcoran  (1) ;  but  there  is 
nothing  of  the  kind  in  this  will.  The  testatrix  deals  v^ith  the 
whole  fund  as  being  pure  personalty  throughout. 

EiGBY  L.J.  I  am  of  the  same  opinion.  The  testatrix  has 
carefully  separated  her  pure  and  impure  personalty,  and  pro- 
vided for  only  pure  personalty  being  given  to  charities.  It  is 
clear  that  not  a  single  direction  in  the  will  can  be  said  to 
violate  the  law.  The  option  given  to  the  trustees  to  invest  on 
real  securities  as  distinguished  from  a  direction  to  do  so  does 
not  invalidate  the  charitable  gift.  If  the  Court  had  been  called 
upon  at  the  death  of  the  testatrix  to  say  whether  the  charitable 
gifts  were  good  or  bad,  it  must  have  said  that  they  were  good. 
I  cannot  gather  from  the  will  any  intention  that  the  trustees 
should  have  power  to  interfere  with  the  beneficial  interests — in 
fact,  a  totally  different  intention  clearly  appears. 

In  numerous  cases  it  has  been  decided  that  an  option  to 
invest  in  real  securities  does  not  affect  the  validity  of  a  charit- 
able gift.  If  the  trustees  exercise  that  option  and  invest  in 
real  securities,  does  that  affect  its  validity  ?  I  think  not.  As 
regards  In  re  Corcoran  (1),  the  only  gift  there  consisted  in  a 
direction  to  transfer  securities  as  they  stood  on  a  certain  day. 
It  was  like  a  gift  of  securities  mentioned  in  a  schedule.  If  the 
testatrix  had  given  the  securities  in  a  schedule,  some  of  them 
might  be  securities  which  could  not  be  given  to  a  charity,  and 
as  to  them  the  gift  would  fail.  Every  word  in  the  judgment  is 
referable  to  that,  and,  however  general  the  expressions  of  the 

(1)  G2  L.  J.  (Cl>.)  2G7. 
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learned  judge  may  have  been,  they  must  be  construed  with 
reference  to  that.  In  the  case  of  Be  Beaumont' s  Trusts  (1) 
there  was  a  gift  by  a  testatrix  to  a  tenant  for  Hfe,  and  after  her 
death  to  another  person  absolutely,  the  trustees  having  a  dis- 
cretion to  invest  on  Government  or  real  securities.  The  legatee 
in  remainder  had  no  control  over  the  investment  of  the  property  : 
it  depended  upon  the  action  of  the  trustees  whether  she  should 
take  it  in  the  form  of  pure  or  mixed  personalty  ;  she  could  only 
take  it  as  she  found  it ;  and  it  would  depend  on  the  action  of 
the  trustees  to  what  extent  her  bequest  of  it  to  a  charity  could 
take  effect.  It  is  remarkable  that  no  authority  has  ever  touched 
upon  the  point  whether  an  option  of  this  kind  gave  the  trustees 
power  to  defeat  a  charitable  bequest.  A  trust  to  invest  does 
not  usually  affect  the  beneficial  interests  of  the  cestuis  que  trust, 
and  if  the  Court  were  administering  an  estate,  no  investment 
which  it  might  direct  would  alter  the  beneficial  rights.  The 
appeal  must  be  allowed. 


C.  A, 
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Solicitors  for  Koyal  School  and  the  trustees  of  the  will : 
Bridges,  Saw  tell  dc  Go, 

Sohcitors  for  Warneford  Hospital :  Field,  Boscoe  d  Co.,  for 
Field  d  Sons,  Leamington. 

Solicitors  for  next  of  kin  :  Warren,  Murton  d  Miller,  for 
Woodcock  d  Co.,  Coventry, 


(1)  32  Beav.  191. 


H.  C.  J. 
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March  4. 


o.A.  HOW  t\  EAKL  WINTEETON. 

1896  [1895    H.  2430.] 

J  Trustee — Breach  of  Trust — Breach  of  Duty — Omission  to  form  Fund  for 

Annuity — Action  hy  Annuitant  against  Trustee  for  Account — Right  of 
Action — Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8,  suh-s.  1,  clauses  (a) 
C.  A.  and  (h) — Carrying  hack  Account — Statutes  of  Limitations. 

June  23,  24, 

25 ;  The  effect  of  s.  8  of  the  Trustee  Act,  1888,  is  that  except  in  the  three 

y    '  following  cases,  fraud  by  the  trustee,  retention  of  trust  property  by  him,  or 

receipt  by  him  and  conversion  of  it  to  his  own  use,  a  trustee  who  has 
committed  a  breach  of  trust  is  entitled  to  the  protection  of  the  several 
Statutes  of  Limitation  as  if  actions  or  proceedings  for  breaches  of  trust 
were  enumerated  in  them. 

Under  a  will,  the  plaintiff,  on  the  expiration  of  a  term  of  fourteen  years 
from  the  death  of  the  testatrix  (who  died  on  May  20, 1875),  became  entitled 
to  an  annuity  for  her  life.  During  the  term  it  was  the  duty  of  the 
defendant,  as  trustee  under  the  will,  to  receive  the  rents  of  certain  devised 
estates,  and  after  payment  of  some  immediate  annuities,  to  accumulate  the 
surplus  rents  and  invest  the  accumulations  in  the  purchase  of  lands.  The 
plaintiffs  annuity  was  charged  upon  the  accumulations  and  the  lands  to  be 
purchased  therewith,  as  well  as  upon  the  devised  estates.  Without  any 
fraudulent  intent  the  defendant,  instead  of  accumulating  the  surplus  rents, 
applied  them  in  keeping  down  interest  on  incumbrances  and  in  necessary 
repairs. 

The  term  expired  on  May  20,  1889,  the  plainiififs  annuity  fell  into 
arrear  in  November,  1894,  and  on  August  9,  1895,  she  brought  this  action 
for  an  account. 

The  defendant  had  no  trust  moneys  in  his  hands  at  the  issue  of  the  writ, 
and  had  never  converted  any  trust  moneys  to  his  own  use  ;  and  he  relied 
on  s.  8  of  the  Trustee  Act,  1888,  but  admitted  that  within  six  years 
before  the  issue  of  the  writ  he  had  rents  in  his  hands  which  he  ought  to 
have  accumulated  and  invested : — 

Held,  (1.)  that  the  plaintiff  was  entitled  to  an  account  of  the  moneys  in 
the  hands  of  the  defendant  six  years  before  the  issue  of  the  writ  and  liable 
to  the  trust  for  accumulation,  and  also  to  an  account  of  the  rents  which 
ought  afterwards  to  have  been  accumulated,  but  not  to  an  account  from 
the  death  of  the  testatrix  ;  and  (2.)  that  the  case  fell  either  within  clause  (a) 
or  clause  (&)  of  s.  8  of  the  Aoi  of  1888,  but  {jper  Rigby  L.J.)  preferably 
within  clause  (a)  ;  and  that  whichever  clause  was  applicable,  the  defendant 
was  protected  from  demands  more  than  six  years  before  the  issue  of  the  writ. 

The  decision  of  Kekewich  J.  affirmed. 

Sect.  8  of  the  Trustee  Act,  1888,  discussed  and  explained. 

In  re  Bowden  (45  Ch.  D.  444)  observed  upon. 

Appeal  from  Kekewich  J. 

IMary  Eabett,  widow,  by  her  will  dated  l^ovember  19,  1874, 
devised  her  real  estate  to  the  use  of  two  trustees,  one  of  whom 
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was  tlie  defendant,  Earl  Winterton,  upon  trust  during  a  term  O.A. 
of  fourteen  years  from  the  death  of  the  testatrix  to  pay  out  of  1896 
the  rents  and  profits  certain  annuities,  and  to  lay  out  the  surplus  jjow 
of  the  said  rents  and  profits  in  the  purchase  of  real  estate  to  be  j,^*^^ 
conveyed  to  and  upon  the  like  uses  and  trusts,  and  in  the  mean-  Winterton. 
time  to  invest  the  same  and  apply  the  income  in  the  same, 
manner  as  the  said  rents  and  profits  were  thereinbefore  directed! 
to  be  applied,  so  as  to  form  an  accumulating  fund  in  the  nature 
of  compound  interest.    And  after  the  expiration  of  the  said 
term  of  fourteen  years  the  testatrix   gave  to  the  plaintiff, 
Louisa  Charlotte  Augusta  How,  widow,  an  annuity  or  yearly 
rent-charge  of  501.  during  her  life,  payable  half-yearly ;  and  the 
testatrix  charged  this  annuity  on  all  her  real  estate. 

The  testatrix  died  on  May  20,  1875,  seised  of  considerable 
estates  in  the  county  of  Suffolk,  which  were  subject  to  various 
mortgages. 

The  period  of  fourteen  years  referred  to  in  the  will  expired 
on  May  20,  1889.  During  the  whole  of  that  period  the  de- 
fendant, Earl  Winterton,  was  in  receipt  of  the  rents  and  profits 
of  the  real  estate,  his  co-trustee  having  disclaimed  the  trusts  of 
the  will. 

The  plaintiff  alleged  that  the  rents  and  profits  during  the 
said  fourteen  years  were  more  than  sufficient  to  keep  down  the 
interest  on  the  incumbrances,  to  pay  the  necessary  outgoings, 
and  to  discharge  the  annuities;  but  that  the  defendant,  in 
breach  of  his  duty,  wholly  neglected  to  lay  out  and  invest  the 
surplus  rents  and  profits  as  directed  by  the  will,  and  that  no 
part  of  such  surplus  rents  and  profits  had  ever  been  in  fact 
accumulated,  or  invested,  or  otherwise  made  available  as  a 
security  for  the  plaintiff's  annuity  ;  also  that,  in  consequence  of 
certain  foreclosure  proceedings  by  the  mortgagees  of  the  estates,  v 
and  of  the  default  and  neglect  of  the  defendant,  there  was  no  I 
estate  now  available  for  satisfying  the  plaintiff's  annuity,  and  \ 
that  the  plaintiff  had  in  fact  been  deprived  of  her  annuity  since 
November,  1894. 

The  plaintiff  accordingly,  on  August  9,  1895,  issued  the  writ 
in  this  action  against  Earl  Winterton,  as  sole  trustee  of  the 
will,  claiming  (1.)  an  account  of  the  rents  and  profits  received 
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C.A.      by  the  defendant,  or  by  any  other  person  or  persons  by  his 
1896       order  or  to  his  use,  during  the  fourteen  years ;  (2.)  a  declaration 
How      that  the  defendant  was  Hable  to  make  good  to  the  estate  of  the 
Earl      testatrix  the  difference  between  the  rents  and  profits  so  received 
WiNTERTON.  and  the  moneys  properly  expended,  together  with  compound 
interest  on  such  difference  at  5  per  cent,  per  annum  from  the 
respective  dates  when  the  amounts  making  up  such  difference 
were  respectively  so  received,  with  half-yearly  rests;  (3.)  an 
account  of  what  was  due  from  the  defendant  on  the  footing  of 
such  declaration;  and  (4.)  a  declaration  that  the  plaintiff's 
annuity  was  charged  upon  the  amount  so  certified  to  be  due 
from  the  defendant. 

The  plaintiff  delivered  a  statement  of  claim  alleging  to  the 
effect  above  stated.  In  his  statement  of  defence  the  defendant 
denied  that  the  rents  and  profits  during  the  fourteen  years  were 
more  than  sufficient  to  keep  down  the  interest  on  the  incum- 
brances, to  pay  necessary  outgoings,  and  to  discharge  the 
annuities  payable  thereout ;  or  that  he  had  ever  been  guilty 
of  any  such  breach  of  duty  or  neglect  as  alleged  by  the  plaintiff. 
He  also  insisted  that  the  plaintiff's  right  to  any  of  the  accounts 
^y^'  or  declarations  claimed  was  barred  by  s.  8  of  the  Trustee  Act, 
1888 ;  and  further,  that  if  the  defendant  had  been,  during  the 
fourteen  years,  guilty  of  any  breach  of  trust  whereby  any  part 
of  the  rents  and  profits  was  applied  or  expended  for  any  pur- 
pose not  authorized  by  the  trusts  of  the  will,  the  plaintiff's 
right  (if  any)  now  to  call  upon  the  defendant  to  repair  any 
such  breach  of  trust  was  also  barred  by  the  same  statute. 

In  her  reply  the  plaintiff  alleged  that  the  defendant  had, 
within  a  period  of  six  years  before  action  brought,  received 
moneys  on  account  of  arrears  of  rents  and  profits  which  accrued 
during  the  fourteen  years,  which  moneys  were  applicable  for 
the  purpose  of  answering  the  plaintiff's  annuity  ;  and  that  this 
fact,  and  the  fact  of  the  sufficiency  of  the  rents  and  profits 
during  the  fourteen  years  to  pay  interest  on  incumbrances, 
outgoings  and  annuities,  were  not  known  to  the  plaintiff  until 
November,  1894. 

The  action  came  on  for  trial  on  March  4,  1896. 

The  first  question  argued  was  merely  one  of  construction — as 
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to  whether  the  annuity  was  charged  not  only  on  the  real  estate,  C.  A. 
which  was  in  the  possession  of  mortgagees,  but  also  on  the  189G 
rents  and  profits  directed  to  be  accumulated  and  laid  out  in  How 
the  purchase  of  land.  Upon  that  Kekewich  J.  held  that  the  -^^^^^ 
annuity  was  charged  upon  the  accumulations  of  rents  and  Winterton. 
profits  as  well  as  on  the  real  estate. 

It  was  admitted  on  behalf  of  the  defendant  at  the  bar  that 
on  August  9,  1889,  that  is,  six  years  before  the  issue  of  the 
writ,  there  were  moneys  in  his  hands  liable  to  the  trust  for 
accumulation.  The  question  was  then  argued  whether  the 
plaintiff's  right  of  action  was  barred  by  s.  8  of  the  Trustee  ! 
Act,  1888  (51  &  52  Vict.  c.  59).  (1) 

Michlem,  for  the  plaintiff. 

Bramivell  Davis,  Q.C.,  and  Godefroi,  for  the  defendant.  We 
rely  upon  the  protection  given  by  s.  8  of  the  Trustee  Act,  1888, 
for  the  defendant's  right  is  not  affected  by  any  of  the  exceptions 
in  that  section,  that  is  to  say,  he  has  not  been  party  or  privy  to 
any  fraud  or  fraudulent  breach  of  trust,  nor  converted  any  part 
of  the  trust  property  to  his  own  use,  nor  retained  any  part  of 
it :  Li  re  Page.  (2)  That  the  defendant  has  been  guilty  of  a 
fraudulent  breach  of  trust,  or  has  converted  any  of  the  trust 

(1)  Sect.  8  is,  so  far  as  is  material,  been  a  trustee  or  person  claiming 

as  follows  : —  through  him  : 

"  (1.)  In  any  action  or  other  pro-  "  (&)  If  the  action  or  other  23roceed- 

ceeding  against  a  trustee  or  any  person  ing  is  brought  to  recover  money  or 

claiming  through  him,  except  where  other  property,  and  is  one  to  which 

the  claim  is  founded  upon  any  fraud  no   existing   statute    of  limitations 

or  fraudulent  breach  of  trust  to  which  applies,  the  trustee  or  person  claiming 

the  trustee  was  party  or  privy,  or  is  through  him  shall  be  entitled  to  the 

to  recover  trust  property,  or  the  pro-  benefit  of  and  be  at  liberty  to  plead 

ceeds  thereof  still  retained  by  the  the  lapse  of  time  as  a  bar  to  such 

trustee,  or  previously  received  by  the  action  or  other  proceeding  in  the  like 

trustee  and  converted  to  his  use,  the  manner  and  to  the  like  extent  as  if 

following  provisions  shall  apply  :  the  claim  had  been  against  him  in  an 

"  (a)  All  rights  and  privileges  con-  action  of  debt  for  money  had  and 

ferred  by  any  statute  of  limitations  received,  but  so  nevertheless  that  the 

shall  be  enjoyed  in  the  like  manner  statute  ....  shall  not  begin  to  run 

rind  to  the  like  extent  as  they  would  against  any  beneficiary  unless  and 

have  been  enjoyed  in  such  action  or  until  the  interest  of  such  beneficiary 

other  proceeding  if  the   trustee  or  shall  be  an  interest  in  possession.*' 

person  claiming  through  him  had  not  (2)  [1893]  1  Ch.  304. 

Vol.  it.  1896.                           2  1'  1 
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C.A.  property  to  his  own  use,  is  not  suggested;  nor  is- any  trust 
189G  property  "  still  retained  "  by  him.  Although  he  has  received 
How  rents  within  the  six  years  before  action  brought,  he  has  not 
Earl  moneys  in  his  hands  now,  nor  has  the  plaintiff  pleaded 

NTERTON.  that  he  has.    Accordingly,  as  none  of  the  exceptions  apply,  the 
action  fails. 

MicJclem,  in  reply.  We  have  pleaded  that  rents  and  profits 
available  for  this  annuity,  and  beyond  what  was  required  for 
the  interest  on  the  mortgages,  were  received  by  the  defendant, 
and  that  is  sufficient ;  for  a  trustee  who  has  received  trust 
moneys  must  be  deemed  to  have  "  retained  "  them  within  the 
exception  in  s.  8  until  he  has  duly  accounted  for  their  pay- 
ment. Our  view  is  that  the  defendant  has  made  wrongful 
payments  ;  and  if  that  is  so — and  we  desire  to  have  an  account 
in  order  to  ascertain  this — he  cannot  set  up  the  statute  as  a 
defence  to  them  :  In  re  Hyatt  (1) ;  Li  re  Marsden.  (2)  In  In 
re  Page  (3),  where  the  action  was  for  administration,  the  statute 
was  obviously  an  answer,  unless  it  could  have  been  shewn  that 
the  defendant  had  money  in  his  hands ;  but  where,  as  here, 
the  action  is  merely  for  an  account,  it  is  no  answer  for  trustees  I 
who  have  had  trust  moneys  in  their  hands  to  say,  More  than  j 
six  years  ago  we  parted  with  the  moneys."  Here  our  right  of  j 
action  did  not  begin  until  last  year.  A  mere  right  of  action  is 
not  barred  by  the  statute.  [He  referred  to  In  re  Hargreaves  (4) 
as  to  the  right  of  trustees  for  an  annuitant  to  sue  for  adminis- 
tration as  creditors.] 

I 

Kekewich  j.     This  case  raises  two  extremely  important  I 
questions,  one  being  somewhat  technical  and  the  other  more  j 
substantial.    The  Trustee  Act,  1888,  s.  8,  is  not  to  be  appHed  \ 
at  all  to  the  cases  excepted  in  the  first  sub-section  of  that 
section,  that  is  to  say,  where  the  claim  is  founded  upon  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was 
,   party  or  privy  (which  is  clearly  not  the  case  here,  nor  is  it 
suggested),  or  where  the  claim  "is  to  recover  trust  propert}', 
or  the  proceeds  thereof  still  retained  by  the  trustee,  or  pre- 


(1)  38  Ch.  D.  609. 

(2)  26  Ch.  D.  783. 


(3)  [1893]  1  Ch.  304. 

(4)  44  Ch.  D.  236. 
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viously  received  by  the  trustee  and  converted  to  his  use."  C. A. 
Now,  the  first  point  I  have  to  consider  is  whether,  on  the  1896 
pleadings  as  they  stand,  or  on  any  amendment  that  can  pro-  How 
perly  be  made,  it  can  be  said  that  there  is  money,  or  proceeds  -^l'^^ 
of  property  in  any  shape  or  form,  still  retained  by  the  trustee,  Wintbrton. 
or  received  and  converted  by  the  trustee  to  his  own  use.  Keke^idi  j\ 
What  Mr.  Micklem  proposes  to  prove  is  that  at  the  end  of 
the  term  there  was  in  the  hands  of  the  trustee  a  considerable 
sum,  part  of  which  he  might  have  disposed  of  more  than  six 
years  before  the  issue  of  the  writ,  but  some  of  which  still 
remained  in  his  hands  after  the  issue  of  the  writ.  That  is  entirely 
a  question  of  evidence.  He  also  proposes  to  prove  that  moneys 
had  been  received  within  the  six  years,  and  that  the  trustee  is 
liable  for  that.  That  is  a  question  of  evidence,  and  upon  that 
of  course  I  must  not  trench.  As  at  present  advised,  it  seems 
to  me  that  Mr.  Micklem  is  entitled  to  an  account  upon  that 
footing.  But  he  wishes  to  go  further,  and  he  says  that  money 
which  was,  at  some  time  or  other,  received  by  the  trustee  but 
was  parted  with  by  him  for  an  improper  purpose — that  is  to 
say,  where  he  has  committed  breaches  of  trust,  and  where  he 
has  done  so  six  years  before  the  issue  of  the  writ — is  to  be 
treated,  for  the  purposes  of  this  8th  section,  as  trust  property 
"  still  retained  by  the  trustee,"  that  is,  retained  at  the  date  of 
the  issue  of  the  writ,  so  as  not  to  come  within  the  exception. 
As  regards  that,  I  am  against  him.  I  do  not  think  that  the 
statement  of  claim,  when  properly  read,  raises  that  question ;  and 
seeing  that  the  reply  was  delivered,  of  course  after  the  statute 
had  been  pleaded,  and  that  it  only  alleges  that  moneys  which 
the  defendant  had  received  within  a  period  of  six  years  before 
action  brought  are  applicable  for  the  purposes  of  answering  the 
plaintiff's  annuity,  it  appears  to  me  that  he  has  not  pleaded 
that  there  are  moneys  now  in  his  hands,  or  were  so  at  the  date 
of  the  writ,  in  the  sense  of  still  being  retained  by  the  trustee. 
Mr.  Micklem  has  stated  frankly  what  he  proposes  to  prove  on 
taking  the  account.  He  does  not  propose  to  prove  that  moneys 
were  actually  in  the  hands  of  the  trustee  or  retained  by  him  at 
the  date  of  the  writ.  So  far,  therefore,  I  am  clear  that  the 
case  is  not  within  the  exceptions  ;  and,  therefore,  if  the  statute 
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O.A.      is  otherwise  applicable,  it  is  applicable  notwithstanding  that 
1896  ^  argument. 

How         Then,  is  the  statute  applicable  ?  If  it  is,  then  it  is  so  by  reason 
Eakl         sub-s.  1(b).   This  is  an  action  brought  by  Mrs.  How  to  recover 
WiNTERTON.  trust  property.    It  is  an  action  for  account,  and  necessarily  so. 
Kekewich  J.   She  is  an  annuitant  whose  annuity  was  paid  up  until  November, 
1894,  and  the  form  of  her  action  must  necessarily  be  to  insist 
upon  the  trustee  rendering  an  account  of  what  he  has  received, 
of  what  he  ought  to  have  received  and  has  not,  and  of  what, 
having  been  received,  has  not  been  properly  dealt  with  by  him, 
and  to  make  him  liable  accordingly  ;  an  account  being  taken  I 
year  by  year  in  order  to  see  how  far  the  annuity  had  been  paid  \ 
and  how  far  it  ought  to  have  been  paid.    Mr.  Micklem's  point  I 
is  this  :  that  if  on  taking  that  account  he  shews  that  the  trustee  i 
received,  say,  lOOOZ.  at  any  time,  he  must  account  for  that ;  and  | 
that  it  is  no  answer  to  say  that,  at  some  point  of  time  more  than  | 
six  years  before  action  brought,  that  monej^  has  been  parted  j 
with.   When  I  use  the  expression    parted  with  "  all  I  mean  is,  I 
parted  with  by  breach  of  trust.    It  is  not  a  question  of  the  j 
trustee  having  converted  the  money  to  his  own  use,  because  |, 
then  it  would  be  excepted ;  nor  of  his  having  committed  a  fraudu-  | 
lent  act,  for  that  again  would  be  excepted.   I  will  take  the  case  |, 
suggested  by  Mr.  Micklem.    Suppose  the  trustee,  being  the  I 
owner  of  this  land,  had  subscribed  to  a  parochial  charity  out  of  | 
the  money  which  he  ought  to  have  kept  for  the  annuity,  or  had  | 
handed  the  money  directly  over  to  the  rector  of  the  parish,  that  I 
would  have  been  a  breach  of  trust.    Such  a  breach  of  trust 
constitutes  a  simple  contract  debt  to  which  no  Statute  of 
Limitations  applied  before  1888,  because  no  statute  applied  , 
to  breaches  of  trust.    But  the  Legislature  has  intervened  and  | 
\    said  that  the  old  rule  of  equity  is  wrong,  and  that  a  trustee  is  | 
1   entitled  to  be  protected  as  much  as  any  other  person  who  owes  j 
j   money,  except  where  he  has  committed  an  act  of  fraud  or  has 
I  put  trust  money  into  his  own  pocket.    If  he  has  not  done 
1  anything  of  that  kind,  a  trustee  who  has  parted  with  money 
and  is  therefore  a  debtor  is  as  much  entitled  to  protection  as 
any  other  person.    In  my  opinion  I  should  be  repealing  the 
statute,  or  depriving  the  statute  of  a  very  large  part  of  its 
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remedial  benefit,  if  I  were  to  hold  that  it  is  not  to  be  applied      C.  A. 
in  that  way.  1896 
Mr.  Micklem  urges  that  the  result  is  that  a  trustee  against  How 
whom  an  account  has  been  ordered  to  be  taken  may  go  into  -^^^^ 
chambers  and  say,    True,  I  had  the  money :  true,  I  spent  it  in  Winterton. 
an  improper  manner  and  it  ought  to  be  here  available  for  you,   Kekewich  j. 
and  it  is  by  my  own  default  that  it  is  not  forthcoming ;  but,  as 
that  happened  six  years  ago,  you  cannot  claim  it  " — that  is  to 
say,  he  may  claim  to  set  up  the  statute  in  order  to.  shield  himself 
from  the  consequence  of  his  own  wrongdoing,  speaking  of  it,  of 
course,  as  a  legal  act  and  not  as  a  moral  wrong.    That  seems  to 
me  to  be  precisely  w^hat  the  statute  says  he  may  do.  Although 
some  one  may  be  debarred  from  a  righteous  remedy,  and 
although  some  one  may  go  scot-free  where  strict  justice  would 
require  him  to  pay  money  that  he  owes,  still,  on  the  whole, 
it  is  for  the  benefit  of  the  public  that  actions  against  trustees 
for  innocent  breaches  of  trust  should  be  put  an  end  to.  That 
is  the  principle,  as  it  seems  to  me.    I  cannot  see  that  it  is  right 
to  stop  short  of  applying  that  principle  h^re  merely  because 
this  is  an  action  for  account  and  not  an  action  simply  to  recover 
a  certain  sum  of  money.    Therefore,  an  account  must  be  taken, 
with  a  special  direction  to  the  chief  clerk  that,  as  to  any  moneys  j 
proved  to  have  been  parted  with  before  six  years  from  the  issue 
of  the  writ,  the  statute  will  be  applicable.  y 

G.  I.  F.  G. 


The  defendant  appealed ;  and  the  plaintiff  gave  a  cross-  0.  A. 
notice  to  vary  the  judgment,  asking  for  an  account  from  the 
death  of  the  testatrix  in  May,  1875 ;  and  she  further  sought  to 
charge  the  defendant  with  compound  interest  at  5  per  cent,  on 
all  the  balances  of  rents  received  by  him  and  not  properly 
invested  and  accumulated. 

The  appeal  came  on  for  hearing  on  June  23,  1896. 

Bramwell  Davis ,  Q.C.,  and  Godefroi,  for  the  defendant,  in 
support  of  his  appeal,  used  substantially  the  same  arguments 
as  in  the  Court  below,  contending  (1.)  that  the  case  was  not 
within  either  of  the  exceptions  specified  in  s.  8  of  the  Trustee 
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0.  A.  Act,  1888,  that  the  defendant  was  entitled  to  all  the  protection 
]  896  afforded  by  that  Act,  and  that  the  plaintiff's  right  to  any  account. 
How  declaration,  or  relief  was  barred  by  the  statutes ;  and  (2.)  that 
Sarl  ^^^^  plaintiff  was  entitled  to  any  relief  it  must  be  limited 

W^NTEKTo^^  to  the  period  of  six  years  before  the  commencement  of  the 
action. 

[They  referred  to  the  cases  cited  below,  and  also  to  Thomas 
V.  Sylvester.  (1)] 

Michlem,  for  the  plaintiff,  as  respondent  to  the  defendant's 
appeal,  and  in  support  of  the  plaintiff's  cross-notice  to  vary. 
The  statute  of  1888  has  no  application  to  a  case  of  this  kind. 
This  is  in  effect  an  action  against  a  trustee  to  recover  trust 
property  still  retained  by  him  within  the  second  of  the  excep- 
tions to  the  section,  and  the  account  ought  to  be  carried  back 
to  the  death  of  the  testatrix  on  May  20,  1875,  because  the 
amount  which  the  defendant  had  or  ought  to  have  had  in  his 
hands  on  August  20, 1889,  cannot  be  ascertained  without  taking 
the  account  from  that  date.  A  trustee  who  receives  trust 
moneys  must  be  treated  as  having  them  still  in  his  hands,  unless 
and  until  he  can  account  for  their  proper  application.  The 
fund  I  claim  is  my  fund  in  my  trustee's  hands,  and  he  cannot 
answer  any  claim  by  calling  in  aid  the  statute  of  1888. 

[EiGBY  L.J.  referred  to  Thome  v.  Heard.  (2)] 

The  statute  did  not  begin  to  run  against  the  annuitant  in 
this  case  until  November,  1895,  when  her  annuity  ceased  to  be 
paid.  She  could,  no  doubt,  have  brought  an  action  to  administer 
the  trust  many  years  before  her  interest  accrued  in  possession, 
but  she  was  not  bound  to  do  so.  She  had  no  reason  to  suppose 
that  her  annuity  would  not  be  paid,  and  anticipated  danger 
does  not  entitle  an  annuitant  to  su.e  unless  there  are  arrears  of 
the  annuity.  An  annuity  is  a  series  of  recurring  payments,  and 
each  non-payment  gives  a  separate  right  of  action.  So  here 
there  is  cause  of  action  constantly  arising;  and  a  continuing 
account  with  receipts  and  payments  of  this  character  cannot  be 
limited  to  a  period  of  six  years.  Being  entitled  to  an  account, 
the  plaintiff  is  entitled  to  evidence  of  proper  payments.  An 
order  limited  to  six  years  gives  a  relief  to  the  plaintiff  which  is 

(1)  L.  R.  8  Q.  B.  368.         (2)  [1894]  1  Cli.  599  ;  [1895]  A.  C.  495,  503. 


2  Ch.  CHANCEEY  DIVISION.  635 

obviously  inadequate.    The  defendant  cannot  set  up  a  wrongful      C.  A. 
payment  and  say  that  the  plaintiff  must  not  inquire  into  it.    If  1896 
s.  8  of  the  Act  of  1888  is  applicable,  the  case  falls  within  How 
clause  (a),  and  not  within  clause  (b) ;  and  if  so  the  account  -^^^^^ 
must  be  carried  back  to  the  death  of  the  testatrix.    [He  also  Wintertok. 
cited  In  re  Hyatt  (1),  and  made  use  of  the  arguments  already 
reported  in  the  Court  below.] 
Bramioell  Davis,  Q.C.,  in  reply. 


The  Court  (Lindley,  Lopes  and  Eigby  L.J  J.),  affirming 
the  judgment  of  Kekewich  J.,  held  that  the  plaintiff  was  entitled 
to  an  account  of  the  moneys  in  the  hands  of  the  defendant  on 
August  9,  1889,  i.e.,  six  years  before  the  issue  of  the  writ  in 
this  action,  and  also  to  an  account  of  the  rents  and  profits 
subsequently  received  by  the  defendant  which  ought  to  have 
been  invested  by  him.  And  their  Lordships  accordingly  dis- 
missed the  defendant's  appeal ;  but  as  to  the  cross-notice  to 
vary  the  judgment  of  Kekewich  J.  given  by  the  plaintiff,  their 
Lordships  reserved  judgment. 

July  22.  Lindley  L.J.  now  delivered  judgment  as  follows  : 
— -The  question  raised  by  the  plaintiff's  cross-notice  turns  on 
s.  8  of  the  Trustee  Act,  1888.  In  order  to  appreciate  the 
question  a  short  statement  of  the  facts  which  give  rise  to  it 
is  necessary.  Under  a  will,  which  came  into  operation  in 
May,  1875,  the  plaintiff  became  entitled  on  May  20,  1889,  to 
an  annuity  of  50/.  a  year  for  her  life.  This  annuity  was 
charged  on  certain  lands  of  which  the  defendant  became  sole 
trustee.  Under  the  trusts  of  the  will  it  was  his  duty  as  trustee 
for  a  term  of  fourteen  years,  which  expired  on  May  20, 1889,  to 
receive  the  rents,  to  pay  some  annuities  out  of  them,  and  to 
invest  the  surplus  rents  in  the  purchase  of  real  estate,  and  until 
such  purchase  to  invest  and  accumulate  those  rents  at  com- 
pound interest.  The  plaintiff's  annuity  was  charged  on  the 
land  thus  to  be  bought  and  on  the  fund  to  be  accumulated  in 
order  to  buy  it,  as  well  as  on  the  lands  devised  to  the  defendant 
in  trust  for  other  people,  as  already  stated. 

(1)  38  Ch.  D.  609. 
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C.  A.  The  annuity  was  paid,  although  not  regularly,  from  the  time 
189G  it  became  due  up  to  1895  by  the  persons  beneficially  entitled  to 
How  ^6al  estate  on  which  it  was  charged.    But  in  that  year 

Eael  pi^io^  mortgagees  intervened,  and  the  plaintiff's  annuity  ceased 
WiNTERTON.  to  be  paid.  On  August  9,  1895,  she  issued  this  writ  against 
Lindiey  L.J.  the  defendant  as  trustee,  asking  in  substance  for  an  account  of 
the  rents  which  he  ought  to  have  accumulated,  and  seeking  to 
make  him  responsible  for  any  deficiency  in  the  fund  which,  if 
he  had  accumulated  the  surplus  rents  properly,  would  be  now 
available  for  the  payment  of  her  annuity. 

It  has  been  decided,  first  by  Kekewich  J.,  and  again  by  this 
Court  on  appeal  by  the  trustee,  that  the  plaintiff  is  entitled  to 
an  account  of  the  moneys  in  the  hands  of  the  trustee  on 
August  9,  1889  (i.e.,  six  years  before  the  commencement  of  this 
action) ,  and  liable  to  the  trusts  for  accumulation  under  the  will, 
and  also  to  an  account  of  the  rents  and  profits  subsequently 
received  by  the  trustee  which  ought  to  have  been  accumulated. 
But  the  plaintiff  is  not  content  with  this,  and  by  her  cross- 
notice  she  asks  for  an  account  from  the  death  of  the  testatrix 
in  May,  1875,  and  the  plaintiff  further  seeks  to  charge  the 
defendant  with  compound  interest  at  5  per  cent,  on  all  the 
balances  of  rents  received  by  him  and  not  properly  invested 
and  accumulated. 

It  appears  that  the  defendant  has  acted  perfectly  honestly 
throughout;  he  did  not  understand  that  the  annuity  was  a 
charge  on  the  rents  directed  to  be  accumulated,  and,  instead  of 
accumulating  the  surplus  rents,  he  applied  what  ought  to  have 
been  accumulated  in  keeping  down  interest  on  incumbrances 
and  in  necessary  repairs. 

The  defendant  relies  on  s.  8  of  the  Trustee  Act,  1888,  as  an 
answer  to  the  plaintiff's  present  demand.  [His  Lordship  then 
read  that  section,  and  continued  : — ] 

There  is  no  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  is  party  or  privy.  The  defendant  had  no  trust  money 
in  his  hands  or  under  his  control  at  the  time  of  the  commence- 
ment of  the  action,  nor  is  it  suggested  that  the  defendant  has 
converted  to  his  own^  use  any  trust  money  previously  received 
by  him.    This  action,  therefore,  is  not  one  of  those  which  are 
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excepted  from  the  operation  of  clauses  (a)  and  (b)  of  s.  8  of  the  C.A. 
Trustee  Act,  1888.  1896 

Before  considering  the  appHcation  of  those  clauses  to  this  uow 
case,  it  is  necessary  to  ascertain  the  true  nature  of  the  plaintiff's  j,^-^^ 
cause  of  action,  and  when  that  cause  of  action  accrued.    The  Winterton. 
breaches  of  trust  of  which  the  plaintiff  complains  are  a  series   Liudiey  l.j. 
of  omissions  on  the  part  of  the  trustee,  during  fourteen  years 
prior  to  May  20,  1889,  to  form  a  fund  for  the  payment  in  case 
of  need  of  her  annuity.    It  has  been  decided  that  his  duty  in 
this  respect  did  not  terminate  at  the  end  of  the  term  on  May  20, 
1889,  so  as  to  exonerate  him  from  all  liability  in  respect  of  rents 
which  became  payable  to  him  before  that  date,  although  they 
were  not  in  fact  paid  to  him  until  afterwards.    He  was  bound 
to  accumulate  those  rents  as  if  he  had  received  them  when  they 
became  due.    They  were  as  much  subject  to  the  trusts  of  the 
term  as  the  rents  which  were  paid  to  him  during  its  continu- 
ance.   Each  time  the  defendant  failed  to  invest  what  he  ought 
to  have  invested  he  committed  a  breach  of  trust  in  respect  of 
which  the  plaintiff  might  have  sued  him.    A  series  of  separate 
causes  of  action  thus  arose,  each  breach  of  trust  giving  her  a 
fresh  cause  of  action. 

But  her  annuity  did  not  begin  until  the  end  of  the  term, 
namely,  on  May  20,  1889.  Until  that  day  she  was  rather  in 
the  position  of  a  person  entitled  in  remainder  than  in  the 
position  of  a  person  entitled  in  possession.  Although  she 
might  have  sued  the  trustee  before  her  interest  accrued  in 
possession,  she  was  not  bound  to  do  so.  For  the  purposes  of 
the  Statutes  of  Limitation,  therefore,  her  causes  of  action  can- 
not be  regarded  as  having  first  accrued  before  May  20,  1889. 
Even  then  she  could  not  have  sued  for  her  annuity.  Her 
annuity  commenced  to  run  from  that  time ;  but  no  payment  in 
respect  of  it  became  due  to  her  until  six  months  afterwards — • 
namely,  November  20,  1889.  She  could  not  have  sued  for  pay- 
ment of  any  arrears  of  her  annuity  until  that  date.  Her  right, 
however,  to  sue  for  arrears  is  one  thing,  her  right  to  sue  her 
trustee  for  prior  breaches  of  trust  is  another  thing,  and 
although  her  right  to  sue  for  arrears  did  not  accrue  till  Novem- 
ber, 1889,  her  right  to  sue  for  the  previous  breaches  of  trust 
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C.  A.      accrued  six  months  earlier.    In  this  particular  case  nothing 
1896      really  turns  on  this  point,  for  the  defendant  has  admitted  that, 
How      withm  SIX  years  next  before  the  issuing  of  the  writ  in  this 
Eakl      action,  he  had  rents  in  his  hands  which  he  ought  to  have 
WiNTEETON.  invested  and  accumulated ;  and  there  is  reason  to  suppose  that 
LindieyL.j.   he  has  rcceivcd  some  more  since.    Thome  v.  Heard  (1)  shews 
that  he  cannot  be  treated  as  if  he  still  retained  these  moneys  so 
as  to  deprive  him  of  the  benefit  of  s.  8  of  the  Trustee  Act,  1888  ; 
but  neither  that  nor  any  other  statute  protects  him  from  liability 
to  account  for  breaches  of  trust  committed  by  him  within  the 
six  years  next  before  the  commencement  of  this  action.  The 
writ  was  issued  on  August  9,  1895,  and  the  account  which  has 
been  directed  is  confined  to  that  period. 

With  these  preliminary  observations,  I  pass  to  clauses  {a)  and 
{h)  of  s.  8  of  the  Trustee  Act,  1888,  on  which  the  question  to 
be  decided  ultimately  depends.  It  was  strenuously  contended 
on  behalf  of  the  plaintiff  that  this  case  fell  within  clause  {a)  of 
s.  8  and  not  within  clause  (&),  and  further  that,  if  it  fell  within 
clause  {a),  the  account  must  be  carried  back  to  the  death  of  the 
testatrix.  I  have  some  doubt  as  to  the  first  of  these  views  :  but 
even  if  the  first  is  right,  the  second  is,  in  my  opinion,  quite 
untenable.  Clause  {a)  requires  an  answer  to  the  question,  "What 
action  or  proceeding,  if  any,  could  the  plaintiff  have  brought 
against  the  defendant  in  respect  of  the  accounts  complained  of 
if  he  had  not  been  her  trustee  ?  In  In  re  Bow  den  (2)  Fry  L.J. 
said,  with  reference  to  this  clause,  "  If  a  person  had  not  been  a 
trustee,  he  could  not  be  sued  for  a  breach  of  trust ;  and  there 
is  no  right  or  privilege,  that  I  am  aware  of,  conferred  by  any 
statute  of  limitations  in  respect  of  a  breach  of  trust.  There- 
fore, I  should  have  great  difficulty  in  applying  that  sub-section 
to  the  present  case."  The  case  before  the  Lord  Justice  was  an 
action  by  a  new  trustee  against  an  old  trustee  to  compel  him  to 
make  good  trust  funds  which  he  had  misapplied.  The  Lord 
Justice  was  right  in  saying  that  no  action  or  other  proceeding 
could  be  taken  by  such  a  plaintiff  against  such  a  defendant  if 
there  had  been  no  trust.  But,  although  I  share  with  Fry  L.J. 
the  difficulty  presented  by  clause  {a),  I  cannot  avoid  the  con-  i 
(1)  [1895]  A.  C.  495.  (2>  45  Ch.  D.  450-1.  j 
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elusion  that  to  exclude  the  operation  of  clause  (a)  in  all  cases  C.A. 
on  the  short  ground  stated  by  him  would  be  really  to  deprive  1896 
clause  (a)  of  all  meaning  whatever.     I  cannot  think  that  How 
Fry  L.J.  intended  to  go  so  far  as  that.    The  Legislature  ^^^^^ 
appears  to  have  assumed  that  there  niight  be  cases  in  which,  if  Wintertox. 
there  were  no  trust,  some  action  or  proceeding  might  be  taken   Lindiey  l.j. 
by  the  plaintiff  against  the  defendant,  and  to  which  some 
Statute  of  Limitations  would  be  a  defence.    It  is  necessary, 
therefore,  to  proceed  to  inquire  what  action  or  proceeding,  if 
any,  could  have  been  taken  in  such  a  case  as  this,  if  there  had 
been  no  trust. 

First,  I  will  take  actions  at  law.  An  action  on  an  implied 
promise,  or  an  action  on  the  case  for  a  breach  of  duty,  is  the 
only  action  or  proceeding  which  occurs  to  me  as  capable  of 
being  maintained  under  the  circumstances  supposed.  But  six 
years  are  a  bar  to  any  such  actions  as  those.  A  common  law 
action  of  account  only  lay  to  recover  a  balance  claimed  by  the 
plaintiff,  and  which  on  taking  an  account  he  said  would  be 
found  payable  by  the  defendant  to  him.  (See  Comyns'  Digest, 
"Accompt,"  which  shews  how  limited  the  scope  of  such  an 
action  was.)  A  common  law  action  of  account  clearly  would 
not  be  applicable  to  such  a  case  as  this.  I  will  now  turn  to 
equity.  An  account  in  equity,  excluding  all  trust,  would  have 
no  equitable  element  in  it.  It  would  be  based  on  legal,  and  not 
equitable,  rights  ;  it  would  afford  better  machinery  than  an 
action  at  law,  because  of  the  discovery  which  could  be  enforced 
in  it,  but  that  is  all.  To  any  such  action  the  Statute  of  Limi- 
tations would  be  as  much  a  bar  in  equity  as  at  law  :  see  Foley 
V.  Hill  (1)  and  Kjiox  v.  Gi/e.  (2)  But,  assuming  that  the  plain- 
tiff could  have  sued  the  defendant  in  equity  for  an  account,  if 
there  had  been  no  trust,  to  what  claims  could  such  an  account 
extend?  Clause  (a)  of  s.  8  of  the  Trustee  Act,  1888,  if  it 
apphes  to  trustees'  accounts  at  all,  assumes  that  some  Statute 
of  Limitations  would  be  applicable,  and  puts  trustees'  accounts 
on  the  same  footing  as  other  accounts  to  which  the  Statutes  of 
Limitations  apply.  Under  the  Statute  of  James  I.,  as  amended, 
first  by  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14),  and  afterwards 
(1)  1  Ph.  399.  (2)  L.  K.  5  H.  L.  656. 
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C.  A.  by  s.  9  of  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict. 
1896  c.  97),  no  claim  could  be  made  in  respect  of  matters  more  than 
How  six  years  old.  This  is  plain  from  the  language  of  the  last 
Earl  enactment,  and  was  one  of  the  points  decided  in  Knox  v.  Gije.  (1) 
WiNTERTON.  As  Lord  Westbury  in  that  case  said  (2),  the  statute  forbids  any 
LiudieyL.j.   claim  in  respect  of  a  matter  more  than  six  years  before  action. 

This  I  take  to  be  the  law  applicable  to  all  cases  which  can  be 
brought  within  clause  {a)  of  s.  8  of  the  Trustee  Act,  1888. 

In  the  present  case  the  action  is  maintainable  in  respect  of 
the  defendant's  receipts  since  August  9,  1889,  and  in  respect  of 
rents  then  in  his  hands  which  he  ought  to  have  accumulated. 
It  is  said  that  the  amount  of  what  he  then  had  cannot  be 
ascertained  without  taking  an  account  from  the  death  of  the 
testatrix.  This,  however,  is  not  so.  What  the  defendant 
had  in  his  hands  in  1889  can  be  ascertained  by  an  inquiry.  It 
is  a  mere  question  of  fact  to  be  ascertained  by  evidence,  and  in 
particular  by  the  examination  of  the  defendant  on  oath,  and 
the  production  of  his  earlier  accounts,  which,  of  course,  are 
evidence  against  him.  But  to  take  an  account  of  his  receipts 
and  payments  from  1875  is  quite  another  matter.  That  involves 
the  disallowance  of  every  payment  which  the  defendant  cannot 
now  prove  that  he  is  entitled  to  have  allowed  as  against  the 
plaintiff.  Such  an  account  is  necessary  to  ascertain  what  the 
defendant  ought  to  have  had  on  August  9,  1889  ;  but  it  is  not 
necessary  to  ascertain  what  in  fact  he  then  had.  I  see  nothing 
in  the  nature  of  the  accounts  which  renders  it  necessary  in 
this  case  to  go  further  back  than  six  years,  even  if  clause  (a) 
does  apply,  and  to  do  so  would,  in  my  opinion,  be  inconsistent 
with  that  clause.  If  clause  {a)  does  not  apply,  clause  (5)  I  think 
does  ;  and,  by  introducing  the  analogy  of  an  action  of  debt  for 
money  had  and  received,  clause  {h)  protects  the  defendant  from 
all  liability  to  account  for  more  than  six  years  before  action. 
Whichever  clause  applies,  the  defendant  is  protected  from 
demands  more  than  six  years  old.  Sect.  8  is  cumbrously 
worded,  and  it  is  difficult  to  grasp  the  idea  which  underlies  it ; 
but  the  short  effect  of  s.  8  appears  to  me  to  be  that,  except  in 
three  specified  cases  (namely,  fraud,  retention  by  a  trustee  of 
(1)  L.  K.  5  H.  L.  65G.  (2)  L.  R.  5  H.  L.  672. 
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trust  money  when  an  action  is  commenced  against  him,  and  C.A. 

conversion  of  trust  money  to  his  own  use),  a  trustee  who  has  1896 

committed  a  breach  of  trust  is  entitled  to  the  protection  of  the  jjq^ 

several  Statutes  of  Limitation  as  if  actions  and  suits  for  breaches  ^^-^^ 

of  trust  were  enumerated  in  them.    For  the  above  reasons  I  Winterton. 

am  of  opinion  that  the  plaintiff's  cross-notice  must  be  dismissed,  Lmdiey  l.j. 
and  the  plaintiff  must  pay  such  costs  (if  any)  as  were  occasioned 
by  it,  and  these  costs  must  be  set  off  against  the  costs  payable 
to  the  plaintiff  by  the  defendant  in  respect  of  his  appeal. 

Lopes  L.J.    I  have  read  the  Judgment  which  has  just  been 
delivered,  and  I  entirely  agree  with  it. 

EiGBY  L.J.  I  am  of  the  same  opinion,  but  I  feel  it  my  duty 
to  say  a  few  words  about  the  construction  of  this  s.  8.  I  have 
nothing  to  add  about  the  earlier  part.  That  seems  plain 
enough  having  regard  to  the  decisions.  With  regard  to 
clause  {a),  that,  of  course,  assumes  there  is  a  right  of  action 
against  the  trustee.  That  must  be  founded  on  some  act  of  his 
or  some  omission,  which  act  or  omission  would  be,  from  the 
fact  of  his  being  a  trustee,  a  breach  of  trust.  Clause  (a)  provides 
that  all  rights  and  privileges  conferred  by  any  statute  should  be 
enjoyed  in  like  manner  and  to  the  like  extent  as  they  would 
have  been  if  the  trustee  had  not  been  a  trustee.  I  think  it  is 
quite  obvious  that  this  clause  (a)  has  to  do  with  remedies  only 
and  not  with  causes  of  action,  and  did  not  intend  to  suppose  a 
case  in  which  the  cause  of  action  or  the  corresponding  obliga- 
tion had  gone.  That  was  supposed  to  continue,  and,  if  in  such 
a  case  there  had  been  any  Statute  of  Limitations  applicable 
as  against  a  person  who  was  not  a  trustee,  I  understand 
clause  (a)  provides  that  that  particular  right  or  privilege  is  to 
be  given  to  him  as  though  he  had  not  been  a  trustee :  not 
as  though  he  had  not  committed  any  breach  of  duty,  or  been 
guilty  of  any  negligence — not  that  at  all — but  as  though,  the 
breach  of  duty  being  the  same  as  it  was,  he  had  not  been  a 
trustee.  That  I  conceive  to  be  the  meaning  of  clause  (a). 
You  must  suppose  the  right  of  action  to  exist,  and  generally 
one  may  say  that  a  trustee  who  undertakes  a  trust  agrees  to 
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C.  A.  perform  that  trust.  Throw  away  the  idea  of  breach  of  trust, 
1896  and  the  equitable  position  in  which  he  is  placed  by  that  reason, 
How  lie  is  still  guilty  of  a  breach  of  duty,  and  he  is  to  be  treated  as 
Earl  though  the  breach  of  trust  were  nothing  more  or  less  than  a 
WiNTERTON.  breach  of  duty  by  reason  of  some  act  or  omission  of  his.  I 
EigbyL.j.  very  much  lean  to  the  opinion — in  fact  I  entertain  it  with 
some  confidence — that  this  case  may  be  brought  within 
clause  (a),  and  that  here  it  was  the  trustee's  duty  year  by  year 
to  set  apart  the  balance  he  had  in  his  hands  of  the  rents  and 
profits  towards  providing  a  fund  on  which  the  annuitant  in  case 
of  necessity  would  have  a  charge.  It  is  a  clear  breach  of  duty. 
It  was  also  a  breach  of  trust ;  but  as  I  read  clause  (a)  it  is  as 
though  it  were  a  breach  of  duty.  It  is  not  to  be  treated  as  an 
innocent  thing,  but  it  is  to  be  treated  as  would  be  the  case  with 
any  person  who  was  placed,  under  such  circumstances,  under  a 
duty.  Of  course  it  may  happen  that  a  duty  is  thrown  on  him 
by  virtue  of  his  simple  contract  to  undertake  the  trust,  or  it 
may  be  by  reason  of  a  covenant  to  undertake  it,  as  where  the 
duty  is  thrown  on  him  by  a  deed.  Then  you  must  look  to  the 
appropriate  Act  of  limitations,  that  which  would  have  been 
applicable  if  the  duty  had  not  been  performed';  but  throwing 
aside  the  question  whether  it  was  a.  breach  of  trust  or  not,  and 
for  the  reasons  given,  I  agree  that  in  this  case  the  appropriate 
statute  would  be  applicable  to  an  action  on  an  implied  promise, 
or  it  might  be  an  express  promise,  and  that  would  be  six  years. 
In  other  cases  the  appropriate  statute  might  be  a  different  one, 
and  the  length  of  period  for  the  running  of  the  statute  would 
be  different. 

I  do  not  think  it  necessary  to  say  anything  about  clause  (5), 
because,  if  the  true  view  is  that  it  does  not  fall  within  clause  {a), 
then  I  think,  on  a  proper  interpretation  of  clause  (b),  it  ought 
to  be  held  to  fall  within  clause  (b).  The  only  thing  is,  you 
might  say,  this  is  not  an  action  to  recover  money.  But  I  do 
not  think  that  means  money  as  belonging  to  the  person.  It  is, 
in  substance,  an  action  to  make  the  trustee  pay  money,  and  to 
pay  money  into  a  fund  as  against  which  the  applicant  has  a 
claim.  Whether  it  falls  within  clause  (a)  or  clause  (&),  I  feel 
reasonably  satisfied  it  falls  within  one  or  the  other — preferably 
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I  should  say  clause  (a),  but  whether  one  or  the  other  the  period  C.  A. 
is  six  years,  and  therefore  the  cross-appeal  fails.  1896 

How 

Solicitors  for  plaintiff:   Bramall,  White   d-  Banders,  for  v. 
Harvey  d  Harvey ,  Southsea.  Winterton. 

Solicitors  for  defendant :  Groivders  d-  Vizard^  for  B.  H. 
MellersJi,  Godalming, 

W.  W.  K. 


In  re  HANNAN'S  EMPEESS  GOLD  MINING  AND  c.a. 

DEVELOPMENT  COMPANY.  i896 

CAEMICHAEL'S  CASE. 

Company — Underwriting  Contract — Authority  to  apply  for  Shares — Authority 
coupled  with  an  Interest. 

P.  promoted  a  company  for  the  purpose  of  purchasing  from  him  and 
working  a  mining  property.  On  February  21,  1896,  C.  signed  an  under- 
writing letter  addressed  to  P.  by  which  he  agreed,  in- consideration  of  a 
commission,  to  subscribe  for  1000  shares  in  the  company,  such  number  to 
be  reduced  according  to  the  number  of  shares  taken  by  the  public.  C. 
further  agreed  that  the  agreement  and  application  should  be  irrevocable, 
and,  notwithstanding  any  repudiation  by  him,  should  be  sufficient  to 
authorize  P.  to  apply  for  shares  on  behalf  of  C.  and  the  company  to  allot 
them.  P.  by  letter  accepted  these  terms.  The  company  was  incorporated 
on  March  24,  and  the  subscription  list  was  advertised  to  open  on  March  27, 
and  close  on  the  30th.  On  March  27  C,  who  had  applied  for  1000  shares, 
stopped  the  cheque  he  had  given  for  the  deposit,  and  on  the  30th  wrote 
to  P.  and  to  the  secretary  of  the  company  repudiating  the  agreement. 
P.,  however,  on  April  2,  applied  on  behalf  of  C.  for  980  shares,  which,  in  the 
events  which  had  happened,  was  the  number  he  was  bound  to  take, 
according  to  the  terms  of  the  letter,  and  the  company  allotted  these  shares 
to  C.  and  put  him  on  the  register  in  respect  of  them : — 

Held  (affirming  the  decision  of  Stirling  J.),  that  C.  was  rightly  placed  on 
the  register  and  was  not  entitled  to  have  his  name  removed,  for  that  the 
authority  given  to  P.  by  the  underwriting  letter  to  apply  for  shares  on 
behalf  of  P.  was  an  authority  coupled  with  an  interest,  and  therefore  not 
revocable. 

This  was  an  appeal  by  Carmichael  from  a  decision  of 
Stirling  J.  refusing  an  application  to  strike  his  name  out  of  the 
register  of  shareholders. 

The  company  was  brought  out  in  February,  1896,  and  was 
formed  to  purchase  from  Mr.  C.  B.  Phillips  and  work  certain 
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C.  A.  mining  property  of  his.  The  price  was  145,000/.  The  company 
1896  was  to  have  a  nominal  capital  of  175,000/.  in  11.  shares.  The 
Cae.mtchael's  purchase-money  was  to  be  paid,  as  to  58,333/.  in  fully  paid-up 

shares,  as  to  30,000/.  in  cash,  and  as  to  56,667/.  in  cash  or 

shares. 

On  February  21,  1896,  Carmichael  signed  an  underwriting 
contract  in  the  form  of  a  letter  addressed  to  Phillips  :  "  I  agree, 
for  the  consideration  below  stated,  to  subscribe  for  1000  shares  of 
the  above  issue,  and  to  pay  for  the  same  on  the  conditions  named 
in  the  prospectus,  or  any  modification  thereof,  or  of  the  title  of 
the  company,,  or  the  directors  or  officers,  so  long  as  the  capital 
of  the  company  and  the  purchase  price  of  the  property  are  not 
altered ;  and  I  hereby  enclose  my  application  for  such  shares 
and  a  cheque  for  25.  6d.  per  share  deposit  in  respect  of  such 
shares,  which  deposit  I  authorize  and  request  you  to  pay  over 
to  the  above-named  company;  and  I  undertake  to  pay  the 
further  moneys  payable  in  respect  of  any  shares  I  have  to  take 
up  under  the  terms  of  this  contract.    If,  on  or  before  the  public 
issue  of  the  prospectus,  there  are  60,000  shares  of  the  above 
issue  bona  fide  and  duly  applied  for  by  the  public,  then  no 
allotment  is  to  be  made  to  me  in  respect  of  this  agreement,  and 
my  application  and  the  said  deposit  is  to  be  forthwith  returned 
to  me  by  the  said  company.    If  less  than  such  60,000  shares 
are  applied  for  by  the  public,  then  I  am  only  to  be  allotted  my  I 
proportion  of  the  deficiency  between  the  amount  so  subscribed 
for  by  the  public  and  such  60,000  shares,  pro  rata  with  any 
other  persons  who  have  signed  or  may  sign  underwriting 
contracts  in  connection  with  the  above  issue.    If  on  the  public 
issue  of  the  prospectus,  and  before  the  closing  of  the  list,  I 
deliver  to  you  applications  for  shares  from  responsible  persons  i 
to  your  satisfaction,  such  applications  shall  go  primarily  in 
relief  of  my  obligation  under  this  contract.    In  either  case,  I 
am  to  receive  from  you  a  commission  of  7i  per  cent,  in  cash 
and  7i  per  cent,  in  fully  paid  shares  of  the  said  company  upon 
the  total  shares  hereby  underwritten  by  me  within  fourteen  days 
after  the  completion  of  the  purchase  by  the  above  company,  if 
the  whole  of  such  60,000  shares  are  applied  for  by  the  pubhc  ; 
but  in  the  event  of  the  public  not  applying  for  the  whole  of  such 
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60,000  shares,  then  such  commission  is  to  be  payable  by  you  C.  A. 
within  fourteen  days  after  payment  by  me  to  the  company  of  1896 
the  allotment-money  in  respect  of  my  proportion  of  the  deficiency  carmichael's 
of  such  shares,  or  the  completion  of  the  purchase  by  the  above 
company,  whichever  event  shall  be  last ;  and  I  authorize  you, 
if  you  think  fit  so  to  do,  to  apply  my  said  commission  or  any 
part  thereof  in  payment  to  the  company  of  or  on  account  of  the 
said  allotment-moneys.  I  further  agree  that  this  agreement 
and  my  said  application  shall  be  irrevocable  on  my  part,  and 
shall,  notwithstanding  any  withdrawal  on  my  part  or  any 
repudiation  of  my  responsibility  hereunder  or  thereunder,  be 
sufficient  to  authorize  and  empower  you  to  make  any  further 
or  other  application  on  my  behalf,  and  also  be  sufficient  to 
authorize  and  empower  the  directors  of  the  company  to  allot 
to  me  the  before-mentioned  shares,  and  to  enter  my  name  on 
the  register  of  members  in  respect  thereof." 

On  February  22  Carmichael  signed  and  handed  in  an 
application  for  1000  shares,  and  gave  a  cheque  payable  to  the 
company  for  125Z.,  the  amount  of  the  deposit  payable  on 
application. 

On  the  same  day  Phillips  sent  to  Carmichael  a  letter  headed 
j  with  the  name  of  the  company :  "I  accept  your  underwriting 
I  contract  on  the  terms  mentioned  to  the  extent  of  1000  shares. 
'     C.  B.  Phillips." 

On  March  24  the  company  was  incorporated,  and  advertise- 
ments were  issued  stating  that  the  subscription  list  would  open 
on  the  27th  and  close  on  the  30th  of  that  month. 

On  the  27th  Carmichael  directed  his  bankers  not  to  pay  the 
cheque,  which  accordingly  they  refused  to  pay.  On  the  30th 
he  wrote  to  Phillips  repudiating  his  underwriting  contract,  and 
on  the  same  day  wrote  to  the  secretary  of  the  company  the 
following  letter:  "Please  take  notice  that  I  withdraw  my 
underwriting  in  above  company,  and  withdraw  any  authority 
contained  in  the  underwriting  letter  to  apply  for  any  shares  on 
my  behalf." 

At  a  board  meeting  of  directors  on  April  2  the  secretary 
produced  the  last-mentioned  letter.  Mr.  Phillips,  who  was 
present,  then  produced  the  underwriting  letter,  insisted  that 
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C.  A.      Carmichael  had  no  right  to  withdraw,  and  handed  in  on  his 
1896      behalf  a  fresh  appHcation  for  980  shares  in  pursuance  of  the 
Carmichael's  underwriting  contract,  that  being  the  number  which,  according 
to  the  contract,  ought,  in  the  events  which  had  happened,  to 
be  allotted  to  him.    They  were  accordingly  allotted  to  him, 
and  he  was  placed  on  the  register  in  respect  of  them. 

Stirling  J.  held  that  the  authority  given  to  Phillips  by  the 
underwriting  letter  was  an  authority  coupled  with  an  interest, 
and  therefore  irrevocable.  His  Lordship,  therefore,  refused  to 
remove  Carmichael's  name  from  the  register.  Carmichael 
appealed. 

Bramwell  Bavis,  Q.G.,  and  Mushet,  for  the  appeal.  In  this 
case  there  is  no  doubt  an  irrevocable  contract  to  apply  for 
shares ;  but  the  authority  to  apply  for  shares  in  Carmichael's 
name  might  be  revoked,  not  being  an  authority  coupled 
with  an  interest.  A  contract  not  to  revoke  an  authority  is 
of  no  effect,  any  more  than  an  undertaking  not  to  withdraw 
an  offer.  The  difference  between  contract  and  authority  is 
strongly  laid  down  in  Tojppin  v.  Healey  (1),  where  an  authority 
to  obtain  a  loan  on  certain  terms  was  given  with  an  agreement 
to  pay  a  commission  for  obtaining  it,  and  the  authority  was 
afterwards  withdrawn  and  other  terms  substituted.  It  was 
held  that  the  authority  was  well  revoked.  This  is  not  an 
authority  coupled  with  an  interest,  for  the  interest  must  be  one 
subsisting  at  the  time,  and  a  subsequent  acting  and  incurring 
expense  on  the  faith  of  it  after  the  revocation  could  not  make 
it  irrevocable.  Smart  v.  Bandars  (2)  and  Clerk  v.  Laurie  (3) 
explain  the  law  as  to  an  authority  coupled  with  an  interest. 

Buckley y  Q.G.,  and  W.  F,  Hamilton,  for  the  company,  were 
not  called  upon. 

LiNDLEY  L.J.  I  do  not  think  there  is  any  difficulty  in  this 
case.  Mr.  Bramwell  Davis  has  asked  us  to  treat  this  as  a 
complex  transaction  consisting  of  two  parts — one  a  contract 
and  one  an  authority,  and  he  says,  "  Although  I  agree  that  I 


(1)  11  W.  R.  466.  (2)  5  C.  B.  895; 

(3)  2  H.  &  N.  199. 
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cannot  revoke  my  contract,  still  I  am  at  liberty  to  revoke  my      C.  A. 
authority."    Now,  I  do  not  mean  to  say  that  there  may  not  be  1896 
cases  as  to  which  that  contention  would  be  well  founded ;  but  carmichael's 
when  we  look  at  this  case  and  see  the  purpose  for  which  the 
authority  is  given  and  the  object  of  it,  which  is  to  enable  a  Lindiey  l.j. 
contract  to  be  performed  in  which  Mr.  Phillips  was  interested, 
his  argument  will  not  hold.    Let  us  look  at  the  document 
itself.   It  is  a  letter,  or,  as  it  is  called,  an  underwriting  contract. 
Of  course,  it  is  not  a  contract  until  it  is  accepted.   It  is  addressed 
to  Mr.  Phillips,  the  vendor  of  some  property  to  this  company, 
who  was  to  be  paid  out  of  money  raised  by  the  issue  of  shares. 
He  had,  therefore,  a  clear  and  direct  interest  in  raising  the 
capital,  out  of  which  he  was  to  be  paid,  and  Mr.  Carmichael 
knew  that.    That  is  common  ground.    Under  these  circum- 
stances he  signs  this  document,  which  is  called  an  underwriting 
contract,  and  it  is  addressed  to  Mr.  Phillips.    It  is  in  these 
terms  :  [His  Lordship  read  the  material  parts  of  the  document 
down  to  the  last  clause.] 

Then  comes  this  clause,  which  is  very  important :  I  further 
agree  that  this  agreement  and  my  said  application  shall  be 
irrevocable  on  my  part,  and  shall,  notwithstanding  any  with- 
drawal on  my  part  or  any  repudiation  of  my  responsibility 
hereunder  or  thereunder,  be  sufficient  to  authorize  and  empower 
you  to  make  any  further  or  other  application  on  my  behalf,  and 
also  be  sufficient  to  authorize  and  empower  the  directors  of  the 
company  to  allot  to  me  the  before-mentioned  shares,  and  to 
enter  my  name  on  the  register  of  members  in  respect  thereof." 
Now,  what  is  the  true  meaning  of  that  ?  It  is  part  of  a  bargain 
by  which,  for  valuable  consideration,  Mr.  Carmichael  agrees  to 
take  certain  shares,  and  that  is  for  the  benefit  of  Mr.  Phillips 
as  he  knows ;  and  in  order  to  enable  Mr.  Phillips  the  better 
to  secure  the  perfprmance  of  the  contract  Mr.  Carmichael 
authorizes  Mr.  Phillips  to  apply  for  shares  in  his  name,  and  he 
agrees  not  to  revoke  that  authority  even  if  he  could  do  it 
without  such  a  clause.  Now,  Mr.  Phillips  acted  with  perfect 
bona  fides,  and  upon  the  terms  of  that  authority  he  does  appty 
in  Mr.  Carmichael's  name  for  980  shares,  which  are  allotted  to 
him.   Why  is  Mr.  Carmichael  not  to  be  held  a  member  of  this 
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C.A.      company?    Can  it  under  the  circumstances  be  said,  in  the 
1896      language  of  s.  35  of  the  Companies  Act,  1862,  that  his  name  is 
Caemichael's  "  without  sufficient  cause  entered  in  the  register  of  members  "  ? 

It  appears  to  me  there  is  ample  cause.    The  attempt  to  make 
Lindiey  L.J.  ^-j^^^       -g  entitled  to  rcvokc  the  authority  although  he 

cannot  revoke  the  contract  entirely  fails. 

Stirling  J.  in  deciding  this  case  has  referred  to  an  observation 
of  Williams  J.  in  the  case  of  Clerk  v.  Laurie  (1)  which  runs 
thus :  "  What  is  meant  by  an  authority  coupled  with  an 
interest  being  irrevocable  is  this — that  where  an  agreement  is 
entered  into  on  a  sufficient  consideration,  whereby  an  authority 
is  given  for  the  purpose  of  securing  some  benefit  to  the  donee 
of  the  authority,  such  an  authority  is  irrevocable."  That  is  the 
principle  on  which  Stirling  J.  decided  this  case,  and  it  appears 
to  me  the  principle  properly  applicable  to  it.  The  appeal  must 
be  dismissed  with  costs. 

Lopes  L.J.     The  question  in  this  case  is  whether  the 
company  had  authority  to  allot  these  shares  to  Mr.  Carmichael. 
That  question  depends  on  whether  the  authority  given  to  : 
Mr.  Phillips,  who  was  the  vendor,  was  revocable  or  not.    If  it 
was  an  authority  coupled  with  an  interest,  it  would  be  irrevoc- 
able.   The  question  that  really  arises  is  whether  in  this  case  it 
is  an  authority  coupled  with  an  interest.    I  think  the  answer  is 
a  very  short  and  a  very  complete  one.    What  was  the  object  ? 
The  object  was  to  enable  Mr.  Phillips,  the  vendor,  to  obtain  his 
purchase-money,  and,  in  the  language  of  Williams  J.,  it  there-  | 
fore  conferred  a  benefit  on  the  donee  of  the  authority.    I  think,  ! 
therefore,  the  judgment  of  Stirling  J.  is  perfectly  right,  and  that 
Mr.  Carmichael  is  a  member  of  this  company,  and  is  not 
entitled  to  have  his  name  struck  out.  j 

KiGBY  L.J.  I  am  of  the  same  opinion  and  for  the  same 
reasons,  and  have  nothing  to  add. 

Solicitors  for  appellant :  Mellor,  Smith  d  May, 
Solicitors  for  respondents  :  Wilson,  Bristows  d  Carpmaeh 
(1)  2  H.  &  K  199,  200. 

H.  C.  J. 
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FEICKEK  V.  VAN  GKUTTEN. 


c.  A. 


[1895    F.  1792.] 


1896 
July  29. 


FracUce — Parties — Adding  Plaintiff  luithout  Authority — Stay  of  Proceed- 
ings— Costs — Liability  of  Solicitor — Pules  of  the  Supreme  Cou7%  1883, 
Order  zf/.,  r.  11 — "  Oiun  Consent  in  Writing.'''' 

Eule  11  of  Order  xvi.  of  the  Kules  of  the  Supreme  Court,  1883,  provides 
that  no  person  shall  be  added  as  a  i^laintiff,  or  as  the  next  friend  of  a 
plaintiff,  in  an  action  "  without  his  own  consent  in  writing  thereto  "  : — 

Held,  that  the  consent  must  be  the  consent  of  the  party  himself  in 
writing,  and  signed  by  him ;  and  the  consent  in  writing  of  his  solicitor 
on  his  behalf,  signed  by  the  solicitor,  though  written  and  signed  in  his 
presence,  would  not  be  sufficient  to  bind  him. 

Decision  of  Kekewich  J.  reversed. 

Where  a  person  has  been  made  a  plaintiff"  in  an  action  without  proper 
authority,  and  orders  have,  without  his  knowledge,  been  made  against  him, 
under  which  he  is  liable  to  pay  costs  to  the  defendants,  the  practice  is,  in 
accordance  with  the  rule  laid  down  in  Reynolds  v.  Howell  (L.  K.  8  Q.  B. 
398),  and  followed  in  Nurse  v.  Durnford  (13  Ch.  D.  764),  and  Newhiggin- 
hy-the-Sea  Gas  Co.  v.  Armstrong  (13  Ch.  D.  310),  to  direct  a  stay  of  pro- 
ceedings in  the  name  of  the  person  named  as  plaintiff",  and  all  proceedings 
against  him  in  the  action  since  he  was  added  as  plaintiff,  and  to  strike  out 
his  name  for  the  purpose  of  future  proceedings.  The  solicitor  who  wrongly 
made  him  a  party  will  be  ordered  to  pay  all  his  costs,  and  all  the  costs 
which  he  has  been  ordered  to  pay,  and  also  all  the  defendants'  costs  (the 
costs  of  the  person  named  as  plaintiff  as  between  solicitor  and  client,  and 
the  costs  of  the  defendants  as  between  party  and  party),  and  such  costs  will 
include  the  costs  of  the  application  by  the  person  named  as  plaintiff  to  be 
dismissed  from  the  proceedings. 

This  was  an  appeal  from  a  decision  of  Kekewich  J. 

The  action  was  commenced  in  December,  1895,  by  three 
persons,  of  whom  Mr.  J.  Harris  James  was  one,  to  recover 
possession  of  certain  estates  in  Cornwall,  and  for  mesne  profits 
and  the  appointment  of  a  receiver.  Mr.  Harris  James  had  been 
adjudicated  bankrupt  in  1895,  and  Mr.  "Weller  was  his  trustee 
in  bankruptcy,  but  no  notice  was  taken  of  this  in  the  action. 

In  January,  1896,  Mr.  Toppin,  the  sohcitor  of  the  plaintiffs, 
was  instructed  to  apply  on  behalf  of  the  plaintiffs  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits  of  the  estates  in 
question,  and  he  was  advised  that,  owing  to  Harris  James  being 
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C.A.      a  bankrupt,  and  tlie  other  plaintiffs  claiming  to  be  interested 
1896      through  him,  the  proceedings  were  defective,  and  the  trustee 
Pricker        bankruptcy  of  Harris  James  should  be  joined  as  a  co-plaintiff 

Van  action. 
Grdtten.  Toppin  then  issued  a  summons  on  behalf  of  the  plaintiffs, 

asking  for  leave  to  amend  the  writ  in  the  action  by  adding  Mr.  1 
Weller  as  a  co-plaintiff.   Subsequently,  on  January  20, 1896,  an 
interview  took  place  at  the  offices  of  Messrs.  Comins  &  Drewry, 
Weller's  solicitors,  between  Mr.  toppin,  Mr.  Weller,  and  Mr. 
Comins,  and  at  that  meeting  Mr.  Weller  was  asked  whether  he 
would  allow  his  name  to  be  joined  as  ■  co-plaintiff ;  and  Mr. 
Comins,  in  the  presence  of  Mr.  Weller,  indorsed  upon  the 
summons  asking  liberty  to  amend,    We  consent  on  behalf  of 
Mr.  Weller,  the  trustee,"  and  signed  it  in  the  name  of  his  firm,  jj 
On  the  same  day  Mr.  Toppin  attended  before  the  chief  clerk  | 
with  the  summons  indorsed  with  this  consent,  and  the  chief  | 
clerk  made  a  fiat  for  the  amendment  of  the  writ  as  asked  by  the  | 
summons.   The  writ  was  subsequently  amended  by  adding  Mr.  | 
Weller  as  co-plaintiff  as  trustee  in  bankruptcy  of  Harris  James.  1 
Subsequently  the  plaintiffs'  motion  for  a  receiver,  similarly  1 
amended,  came  before  the  Court ;  and  Kekewich  J.  made  no  | 
order  on  it  except  that  the  plaintiffs  were  to  pay  the  defendants'  I 
costs  of  the  motion.    Another  application  was  made  in  the  | 
action  on  which  Kekewich  J.  made  an  order  adverse  to  the  | 
plaintiffs.  j 

Mr.  Toppin,  on  the  instructions  of  the  first  three  plaintiffs, 
gave  notice  of  appeal  from  those  orders ;  and  on  February  26,  l! 
1896,  the  appeals  were  dismissed,  and  the  plaintiffs  were  ordered  ^ 
to  pay  the  defendants'  costs. 

Mr.  Weller  on  March  3  took  out  a  summons  asking  that  the  i 
fiat  of  the  chief  clerk  giving  leave  to  add  him  as  a  co-plaintiff  in  ' 
the  action  might  be  rescinded,  and  that  the  applicant's  name 
might  be  removed  from  the  amended  writ  of  summons  and  all  i 
subsequent  proceedings  in  the  action,  on  the  ground  that  he 
gave  no  authority  for  the  subsequent  proceedings  to  be  taken  ; 
in  his  name ;  and  that  Mr.  Toppin  should  pay  the  costs  of  all 
parties  occasioned  by  such  proceedings.    He  alleged  that  Mr.  i 
Toppin,  when  he  asked  him  to  allow  his  name  to  be  joined, 
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told  him  that  it  was  simply  a  matter  of  form,  and  no  costs  C.A. 
would  be  incurred  (which  Mr.  Toppin  denied) ;  that  he  never  1896 
intended  that  Mr.  Toppin  should  take  proceedmgs  for  him  frickek 
as  his  solicitor,  and  expose  him  to  a  liability  for  costs  with- 
out  his  consent;  and  that  he  was  unaware  that  proceedings  Gruttei?. 
were  being  taken  in  his  name  as  co-plaintiff,  and  only  found 
out  by  accident,  when  he  happened  to  be  in  the  Law  Courts  on 
other  business,  that  orders  had  been  made  against  him  under 
which  he  was  liable  to  pay  costs. 

Kekewich  J.,  on  the  hearing  of  the  summons,  refused  the 
application  with  costs,  being  of  opinion  that  the  rule  did  not 
require  the  signature  to  the  consent  to  be  in  the  handwriting  of 
the  person  consenting,  and  that  Mr.  Weller  must  be  taken  to 
have  authorized  Mr.  Comins  to  sign  on  his  behalf. 

Mr.  Weller  appealed  from  this  decision. 

It  appeared  that  after  the  issue  of  the  summons  to  rescind 
the  fiat  some  of  the  defendants  had  put  in  an  execution  for  the 
amount  of  their  costs  into  Mr.  Weller's  offices,  which  he  had 
paid  out.  An  undertaking  was  offered  at  the  Bar  on  the  de- 
fendants' behalf  that  if  the  appeal  were  allowed  the  money 
which  they  had  received  should  be  returned  to  "Weller  upon  the 
terms  that  no  action  should  be  brought  by  him  either  against 
them  or  the  sheriff  in  respect  of  the  execution,  the  parties 
leaving  it  to  the  Court  to  decide  as  to  who  should  bear  the 
sheriff's  fees  which  he  had  deducted  from  the  sum  paid. 

Shearman,  for  the  appeal.  The  consent  signed  by  Comins 
&  Drewry  is  not  sufficient  to  bind  Mr.  Weller.  Eule  11  of 
Order  xvi.  of  the  Kules  of  1883  is  :  No  person  shall  be  added 
as  a  plaintiff  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  disability,  without  his  own  consent  in 
writing  thereto."  Under  that,  before  a  man  can  be  added  as 
a  plaintiff  he  must  have  put  his  signature  to  the  consent,  or,  if 
he  cannot  write,  his  mark  in  the  ordinary  way.  In  the  corre- 
sponding rule  in  the  Bules  of  187 5  the  provision  was  simply  that 
a  man  was  not  to  be  joined  as  plaintiff  "  without  his  consent 
thereto."  The  provision  as  to  writing  in  the  present  rule  must 
mean  a  man's  own  consent  given  in  his  own  handwriting,  and 
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C.  A.      must  have  been  inserted  to  prevent  any  dispute  as  to  agency  in 
1896      giving  the  authority.   Under  rule  2  of  Order  xvi.  the  Court  can, 
Frickeb    Vi^here  an  action  has  been  commenced  by  mistake  in  the  name 
of  a  wrong  person  as  plaintiff,  order  any  other  person  to  be 
Grutten.   substituted  or  added  as  plaintiff.    There  is  no  provision  there 
as  to  consent ;  but  it  was  held  in  Tryon  v.  National  Frovident 
Institution  (1)  that  the  rule  must  be  read  with  rule  11,  and  a 
person  cannot  be  added  as  a  plaintiff  without  his  consent  in 
writing. 

[KiGBY  L.J.  That  case  is  not  the  same  as  this.  There 
there  was  an  attempt  to  make  a  man  a  plaintiff  in  spite  of  his 
dissent.] 

The  consent  must  be  propria  manu ;  it  is  not  sufficient  that  it 
should  be  given  verbally  or  in  writing  by  some  one  in  the  pre^ 
sence  of  the  party.  This  is  a  technical  objection,  but  there  is 
substance  in  it,  as  Mr.  Weller  never  understood  that  he  would 
come  under  any  liability  by  being  added  as  a  plaintiff,  and  he 
never  consented  to  Mr.  Toppin  acting  as  his  solicitor. 

Crispe,  for  Mr.  Toppin.  The  Eules  of  Court  were  made  to 
facilitate  business,  and  if  it  had  been  intended  that  a  man  should 
sign  his  consent  the  rule  would  have  so  provided.  The  rule  is 
practically  a  re-enactment  of  ss.  34  and  35  of  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  and  there  the  pro- 
vision is  that  the  person  or  persons  to  be  added  as  plaintiffs 
must  consent  either  in  person  or  by  writing,  under  his,  her,  or 
their  hands."  There  is  no  such  hard  and  fast  provision  in  the 
present  rule,  and  that  shews  that  it  was  not  to  be  continued. 

[EiGBY  L.J.  The  present  rule  does  not  allow  consent  in 
person.] 

"Where  in  an  Act  of  Parliament  a  person's  signature  to  a 
writing  is  required,  it  is  so  expressly  provided.  Thus,  in  Lord 
Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  6,  it  is  provided  that  no 
action  is  to  be  brought  to  charge  any  person  upon  any  repre- 
sentation or  assurance  as  to  character,  unless  such  representation 
or  assurance  is  made  in  writing,  signed  by  the  party  to  be 
charged  therewith.  So,  too,  in  s.  2,  sub-s.  4,  of  the  Convey- 
ancing Act,  1882  (45  &  46  Vict.  c.  39),  it  is  provided  that  every 
(1)  16  Q.  B.  D.  678. 
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requisition  for  a  search  under  the  section  shall  be  in  writing      0.  A. 
signed  by  the  person  making  the  same ;  and  in  the  County  1896 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  61,  64,  it  is  pro-  fmckeb 
vided  that  jurisdiction  may  be  obtained  in  certain  cases  by  y^^^ 
the  consent  or  agreement  of  the  parties  in  writing  signed  by  C^rutten. 
them  or  their  solicitors. 

The  act  of  a  person's  solicitor,  if  duly  authorized,  is  his  act, 
and  Mr.  Weller  cannot  say  that  he  did  not  authorize  this. 

[LiNDLEY  L.J.   It  seems ito  me  that  the  word  "  own  "  in  the 
rule  is  an  abbreviated  mode  of  saying  *'  under  his  hand."] 

The  word  is  surplusage.  If  I  consent,  it  is  my  own  consent ; 
and  if  I  instruct  a  person  to  put  into  writing  what  I  consent  to, 
and  authorize  him  to  sign  it,  that  is  my  own  consent.  According 
to  the  appellants,  it  must  be  read  without  his  written  consent 
in  his  own  writing." 

This  question  arises  now  for  the  first  time.  In  JacTison  v. 
Kruger  (1)  and  Tryon  v.  National  Provident  Institution  (2)  no 
consent  had  been  given  at  all. 

Mr.  Toppin  ought  not  to  be  made  to  pay  all  the  costs  subse- 
quently incurred.  "What  was  done  was  done  by  Mr.  Weller 
and  his  solicitor. 

Foote,  for  defendants.  It  is  immaterial  to  the  defendants 
whether  Weller  is  dismissed  from  the  action  or  not,  so  long  as 
they  are  not  prejudiced  with  regard  to  the  costs  which  he  has 
been  ordered  to  pay  them,  and  that  is  the  only  interest  which 
they  have  in  the  matter.  As  regards  us,  he  cannot  deny  that 
he  was  rightly  made  a  party.  The  applications  could  not  have 
come  before  the  Court  at  all  unless  he  was  a  party,  and  no  costs 
could  have  been  incurred.  What  he  has  done  has  enabled  these 
costs  to  be  incurred,  and  he  is  estopped  from  denying  that  he 
is  liable  for  them.  The  indorsement  was  made  by  his  solicitor, 
not  acting  for  him  generally,  but  for  the  very  purpose  ;  and  he 
is  in  the  same  position  as  if  the  chief  clerk  had  shewn  him  the 
indorsement,  and  asked  him  whether  it  was  his  consent,  and  he 
had  assented.  That  must  be  his  "  own  "  consent  and  not  that 
of  his  solicitor. 

Shearman^  in  reply.    The  object  of  this  application  is  to 
(1)  54  L.  J.  (Q.B.)  446.  (2)  16  Q.  B.  D.  678. 
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C.  A.      escape  liability  for  costs.    If  Mr.  Weller  ought  not  to  be  on 
1896      the  record,  he  cannot  be  liable  to  pay  costs  to  anybody  in 
Fbickee    the  proceedings.    If  he  has  done  anything  actionable,  the 

defendants  can  bring  an  action  against  him. 
Grutten.       [Lindley  L.J.    Are  there  not  cases  that  where  a  man  is 
improperly  joined  as  plaintiff  he  must  pay  the  costs,  and  have 
a  remedy  against  the  solicitor  who  made  him  a  party  ?] 

That  is  not  the  practice  now.  The  usual  order  in  such  a 
case  is  that  the  proceedings  should  be  stayed,  and  the  solicitor 
who  acted  without  authority  should  pay  the  costs  of  the  plain- 
tiff as  between  solicitor  and  client,  and  also  the  costs  of  the 
defendant:  Beynolds  v.  Howell  {1),  Nurse  v.  Durnford  (2), 
Newbiggin-by-the-Sea  Gas  Co,  v.  Armstrong  (3),  and  In  re 
Savage.  (4) 

\_Foote  referred  to  Li  re  Scholes  d  Sons,  (5)] 
It  would  be  no  good  to  stay  the  proceedings  if  Mr.  Weller 
were  to  remain  liable  under  the  orders.    He  should  be  put  in 
the  same  position  as  if  he  had  never  been  made  a  party. 

Lindley  L.J.  This  case  is  important,  not  only  to  the 
parties,  but  on  the  question  of  practice.  The  application  is 
by  Mr.  Weller,  the  trustee  in  bankruptcy  of  the  plaintiff 
James,  who  has  been  added  as  a  co-plaintiff  in  the  action, 
asking  to  have  his  name  removed  from  the  writ  and  all  sub- 
sequent proceedings  in  the  action,  including  certain  interlocu- 
tory orders  of  this  Court,  under  which  he  has  been  ordered  to 
pay  costs. 

The  writ  in  the  action  was  issued  in  December,  1895,  by  the 
three  first-named  plaintiffs,  Mr.  Weller  not  being  then  a  party. 
An  application  was  to  be  made  in  that  action,  and  Mr.  Toppin, 
the  plaintiffs'  solicitor,  considered  that  Mr.  Weller  ought  to  be 
joined  as  a  plaintiff.  An  interview  took  place  on  that  subject, 
and  there  is  some  controversy  as  to  what  happened.  Mr. 
Weller  says  that  Mr.  Toppin  told  him  that  his  being  joined 
was  a  mere  matter  of  form,  and  that  he  would  be  indemnified 


(1)  L.  E.  8  Q.  B.  398.  (3)  13  Ch.  D.  310. 

(2)  13  Ch.  D.  764.  (4)  15  Ch.  D.  557. 

(5)  32  Ch.  D.  245. 
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against  costs,  and  that  in  fact  there  would  be  no  costs.    I  do      c.  A. 

not  think  that  Mr.  Toppin  quite  admits  that,  but  what  was  1896 

done  was  this.    Mr.  Weller  was  asked  to  allow  his  name  to  be  fbicker 

added,  and  Mr.  Comins,  of  the  firm  of  Comins  &  Drewry, 

Mr.  Weller's  sohcitors,  who  was  present  at  the  interview,  Grutten. 

wrote,  upon  the  summons  asking  for  liberty  to  amend  by  Liudi^yL.j. 

adding  "Weller,  "We  consent  on  behalf  of  Mr.  Weller,  the 

trustee,"  and  signed  the  name  of  his  firm.    That  summons, 

with  that  consent  indorsed  on  it,  was  taken  before  the  chief 

clerk,  and  he  thereupon  made  a  fiat  for  the  amendment  of  the 

writ  by  adding  Mr.  Weller  as  a  plaintiff;  and  his  name  has 

been  added,  and  has  since  been  on  the  record,  and  is  still 

there. 

Mr.  Weller  found  out  by  accident  that  he  had  incurred 
greater  liability  for  costs  than  he  had  anticipated,  and  that 
orders  had  been  made  dismissing  certain  applications  with 
costs  after  his  name  had  been  added.  He  said  that  he  had 
never  intended  that  Toppin  should  take  proceedings  as  his 
solicitor,  and  expose  him  to  liability  for  costs  without  his 
consent.  He  does  not  deny  that  he  virtually  consented  upon 
terms,  and  under  certain  conditions  annexed  to  his  consent ; 
but  he  finds  himself  in  a  great  difficulty  from  which  he  desires 
to  escape.  It  is  argued  on  his  behalf  that  the  consent  given 
by  Comins  &  Drewry  did  not  authorize  the  addition  of  his 
name  as  co-plaintiff.  That  tm:ns  upon  the  construction  of 
rule  11  of  Order  xvi.  of  the  Eules  of  1883. 

It  is  a  long  rule,  but  I  will  read  the  material  part,  which  is  : 
No  person  shall  be  added  as  a  plaintiff  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  disability, 
without  his  own  consent  in  writing  thereto."  What  is  the 
meaning  of  that?  But  for  the  word  "own,"  I  should  have 
thought  that  a  person  whose  solicitor  consents  for  him  in  his 
presence  would  be  bound ;  but  when  the  history  of  the  rule  is 
looked  at  it  will  be  seen  that  "  own  "  is  an  abbreviated  mode  of 
expressing  what  is  expressed  more  at  length  in  s.  34  of  the 
Common  Law  Procedure  Act,  1852,  where  it  is  provided  that 
persons  to  be  added  as  plaintiffs  must  consent  either  in  person 
or  "by  writing  under  his,  her,  or  their  hands  "  to  be  so  joined. 
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O.A.         The  language  of  that  Act  makes  it  plain  that  the  consent 
1896      must  be  the  consent  of  the  party  himself  in  writing.  The 
Fricker    reason  of  it  is  intelligible.    It  is  to  prevent  any  discussion  as  to 
Y^^^      whether  an  authority  has  been  given  or  not.    A  person  is  not 
Grutten.    to  be  added  as  a  co-plaintiff,  nor  is  his  name  to  be  used  as  the 
Lindiey  L.J.   name  of  the  next  friend  of  a  plaintiff,  unless  he  has  given  his 
consent  in  writing,  and  has  signed  it.    That  is  the  provision  of 
the  Common  Law  Procedure  Act ;  and  the  word  "  own  "  in  the 
present  rule  seems  to  have  been  introduced  to  emphasize  the 
language,  and  it  is  a  short  form  for  continuing  what  was 
the  old  practice  in  the  Common  Law  Courts  under  the  Act  of 
1852,  and  what  was,  I  believe,  also  the  practice  in  the  Court 
of  Chancery.    The  object  was  to  prevent  mistakes  occurring^ 
and  so  that  a  plaintiff  or  next  friend  should  not  incur  liability 
for  costs  without  his  own  written  authority. 

If  that  be  the  true  construction  of  the  rule,  Mr.  Weller,  who 
'  has,  on  the  whole,  the  merits  on  his  side,  can  take  advantage 
of  it,  and  can  say  that  the  order  giving  leave  to  add  his  name 
ought  not  to  have  been  made.  I  think  that  is  right.  I  think 
that  Kekewich  J.  attached  too  little  importance  to  the  word 
"  own."  Having  arrived  at  the  construction  which  I  have 
indicated,  there  can  be  no  doubt  that  the  chief  clerk  has  been 
lax,  and  that  he  ought  not  to  have  allowed  the  consent  to  pass. 

The  case  is  an  illustration  of  the  trouble  that  was  intended 
to  be  prevented  by  the  rule,  the  object  of  which  was  that  there 
should  be  no  controversy  as  to  the  authority.  It  is  a  serious 
thing  to  make  a  man  a  plaintiff  or  a  next  friend  of  a  plaintiff. 
It  exposes  him  to  risk.  It  is  said  that  there  was  a  consent 
given  in  this  case,  and  that  it  was  in  writing.  But  that  is  not 
such  a  consent  as  is  meant  by  the  rule.  That  is  the  first  point ; 
and  upon  that  we  say  that  Mr.  Weller  should  not  have  been 
added  as  a  co-plaintiff. 

Then  comes  the  question  of  what  is  to  be  done.  It  seems 
that  proceedings  had  been  taken  before  Mr.  Weller  was  aware 
of  it,  and  those  proceedings  were  unsuccessful,  and  the  plaintiffs 
were  ordered  to  pay  the  costs.  He  seems  to  have  found  that 
out  by  what  may  be  called  an  accident.  He  loses  no  time,  but 
on  March  3  he  takes  out  a  summons  asking  that  the  fiat  of 
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the  chief  clerk  may  be  rescinded,  and  his  name  removed  from 
the  writ  and  subsequent  proceedings,  and  that  Mr.  Toppin  may 
pay  the  costs. 

There  was  a  time,  both  in  the  Common  Law  and  the 
Chancery  Courts,  when,  if  a  man's  name  were  used  on  the 
record,  though  without  his  authority,  he  was  bound  by  what 
was  done,  and  his  remedy  was  against  the  sohcitor  who  had 
wrongly  used  it.  That  practice  was  discussed  by  Blackburn  J. 
in  Beynolds  v.  Howell  (1),  and  he  came  to  the  conclusion,  upon 
the  authority  of  Bobson  v.  Eaton  (2),  that  the  practice  had  been 
altered,  and  the  plaintiffs  in  that  case  were  entitled  to  have 
the  action  stayed  without  payment  of  costs.  The  old  equity 
practice  had  not  at  that  time  been  altered,  and  an  illustration 
of  it  is  to  be  found  in  Bligh  v.  Tredgett.  (3)  That  was  a  case 
of  a  bill  having  been  filed  in  the  name  of  "a  man  as  next  friend 
without  his  authority ;  the  bill  was  dismissed,  and  he  had  to 
pay  the  costs,  and  was  left  to  his  remedy  against  the  solicitor. 
The  question  is,  which  of  these  two  rules  is  the  correct  one, 
and  the  one  to  be  adopted,  after  the  passing  of  the  Judicature 
Acts  and  the  rules  made  under  them  ?  The  question  was  dis- 
cussed twice  in  the  year  1879,  first  in  Nurse  y.  Durnford  (4),  and 
afterwards  in  Neivbiggi7i-by-the-Sea  Gas  Co.  v.  Armstrong  (5) ; 
and  in  both  of  these  cases  the  point  was  distinctly  raised 
whether  the  Common  Law  practice  as  settled  by  Blackburn  J. 
in  Beynolds  v.  Howell  (1)  or  the  old  Chancery  practice  should 
prevail,  and  the  decisions  were  that  the  practice  of  the  Courts 
of  Common  Law  was  the  more  reasonable  and  correct,  and 
should  be  followed.  In  Newbiggin-by-the-Sea  Gas  Co.  v.  Arm- 
strong  (5)  Sir  George  Jessel  says  (6) :  "  This  is  an  appeal  from 
an  order  of  Mr.  Justice  Fry,  on  an  application  by  the  plaintiff 
company  that  the  action  should  be  dismissed,  and  that  the 
solicitor  should  pay  the  plaintiffs'  costs,  on  the  ground  of  his 
not  being  properly  authorized  to  represent  the  company.  The 
order  follows  the  old  practice  of  the  Court  of  Chancery  in  such 
cases,  by  which  the  defendant  was  not  served  with  notice  of 
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C.  A.      the  application,  but  was  left  to  get  his  costs  from  the  person 
1896      named  as  plaintiff,  who  had  afterwards  to  get  those  costs  over 
Frtcker    from  the  solicitor.    The  result  was  that  the  nominal  plaintiff, 
Van  never  given  any  authority  for  the  use  of  his  name, 

GuuTTEN.  had  to  pay  the  defendant's  costs,  and  might  be  unable  to 
LindieyL.j.  recovcr  them  by  reason  of  the  insolvency  of  the  solicitor.  On 
the  other  hand,  according  to  the  practice  of  the  Common  Law 
Courts,  the  defendant  was  served  with  notice  of  the  application, 
and  the  solicitor  had  to  pay  the  costs  of  both  the  plaintiff  and 
the  defendant.  That  appears  to  me  to  be  better  practice. 
The  question  is  which  practice  is  now  to  be  followed.  Since 
the  passing  of  the  Judicature  Act  that  must  be  left  to  the  Court 
to  determine."  He  then  said :  I  have  no  hesitation  in 
saying,  as  I  have  already  said  at  the  Eolls  Court,  though  not 
with  the  same  authority  with  which  I  now  say  it,  that  I  think . 
the  Common  Law  practice  in  this  case  is  founded  in  natural 
justice,  and  ought  to  be  allowed  for  the  future." 

That  is  simple,  and  was  the  principle  that  Sir  George  Jessel 
acted  upon  in  Nurse  v.  Durnford.  (1)  That  being  so,  what 
ought  we  to  do  here?  If  we  look  at  Beynolds  v.  Howell  (2), 
we  see  that  what  was  done  was  that  the  names  of  the  plaintiffs 
were  not  struck  out  ab  initio,  but  all  proceedings  were  stayed. 
There  is  no  gain  in  undoing  what  has  already  been  done. 
What  we  do  is  this.  We  direct  a  stay  of  all  proceedings  in  the 
name  of  Mr.  Weller,  and  all  proceedings  against  him  in  the 
action  since  his  name  has  been  added.  That  will  protect  him, 
and  will  stop  all  executions  under  the  orders  made  against  him. 
As  to  the  money  that  has  been  paid,  that  should  obviously  be 
returned.  Without  consent  we  could  not  have  made  that  order 
now ;  but  Mr.  Foote's  clients  have  authorized  him  to  consent, 
and  he  must  give  an  undertaking  that  they  will  return  the 
moneys  recovered  under  the  execution.  That  will  leave  his 
clients  to  bear  a  small  sum  which  has  been  paid  to  the  sheriff. 
As  regards  Mr.  Toppin,  he  has  done  what  he  ought  not  to  have 
done.  He  got  this  informal  consent,  and  acted  on  it,  and 
occasioned  the  trouble  that  we  are  asked  to  set  right ;  and, 
following  the  course  adopted  in  Nicrse  v.  Durnford  (1)  and 
(1)  13  Ch.  D.  764.  (2)  L.  K.  8  Q.  B.  398. 
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Newhiggin-hij-tlie'Sea  Gas  Co.  v.  Armstrong  (1),  we  must  order 
him  to  pay  all  Mr.  Weller's  costs,  and  all  costs  which  he  has 
been  ordered  to  pay,  and  he  must  also  pay  to  the  defendants 
their  costs  so  as  to  indemnify  them.  He  must  pay  Mr.  Weller's 
costs  as  between  solicitor  and  client,  and  the  costs  of  the 
defendants  as  between  party  and  party ;  and  such  costs  must 
include  the  costs  of  this  application  both  here  and  in  the  Court 
below.  Mr.  Weller's  name  should  be  struck  out  for  the  purpose 
of  all  future  proceedings. 


C.  A. 

189G 
Fricker 

V. 

Grutten", 
Limiley  L.J. 


Lopes  L.J.  I  am  of  the  same  opinion.  This  case  is 
important  as  regards  the  practice.  [His  Lordship  referred  to 
the  facts,  and  continued  : — ] 

The  question  arises  under  rule  11  of  Order  xvi.  of  the  Kules 
of  1883,  whether  the  consent  given  here  was  such  as  is  con- 
templated by  the  rule.  The  material  words  of  the  rule  are  : 
"No  person  shall  be  added  as  a  plaintiff  without  his  own  con- 
sent in  writing  thereto."  What  does  that  mean  ?  Does  it 
mean  such  consent  as  was  given  by  Comins  &  Drewry  in  their 
writing  in  the  presence  of  Mr.  Weller,  or  does  it  mean  a 
consent  in  the  writing  of  the  person  consenting  ?  I  am  of 
opinion  that  it  means  the  written  consent  of  the  person  con- 
senting, given  in  writing  and  actually  signed  with  his  own 
signature.  I  think  that  there  are  strong  reasons  for  that 
opinion,  when  s.  34  of  the  Common  Law  Procedure  Act,  1852, 
which  makes  provision  for  si  similar  state  of  things,  is  looked 
at.  In  my  opinion,  the  words  "  his  own  consent  in  writing  " 
in  the  rule  were  intended  to  be  equivalent  to  the  words  *'  by 
writing  under  his,  her,  or  their  hands  "  in  the  Common  Law 
Procedure  Act.  Under  that  Act  the  consent  might  also  have 
been  given  in  person ;  but  that  provision  is  omitted  from  the 
present  rule.  I  have,  however,  a  strong  opinion  that  the  con- 
sent in  writing  provided  for  by  the  rule  was  to  be  the  consent 
in  writing  of  the  person  consenting,  and  under  his  own  hand, 
as  provided  for  by  s.  34  of  the  Act  of  1852. 

It  appears  that  Mr.  Weller  was  for  some  time  unaware  of 
what  was  being  done,  but  he  afterwards  found  out  that  orders 

(1)  13  Ch.  D.  310. 
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C.  A.      were  being  made  under  which  he  was  made  liable  for  costs.  He 
1896       then  took  out  a  summons  asking  to  have  his  name  struck  out. 
Fricker       I  thmk  that  the  chief  clerk  made  an  order  which  he  should 
Van  have  made  when  he  gave  leave  for  Mr.  Weller's  name  to 

Grutten.  be  added.  In  my  opinion,  Mr.  "Weller  was  improperly  made  a 
Lopes L.J.  co-plaintiff.  The  question  is,  what  is  to  be  done?  I  think 
that  he  is  entitled  to  have  the  proceedings  stayed  in  the  same 
way  as  was  done  in  Beynolds  v.  Howell,  (1)  It  is  clear  that 
there  was  a  conflict  for  many  years  between  the  practice  of  the 
Chancery  and  the  practice  of  the  Common  Law  Courts  in  this 
respect.  I  am  entirely  ignorant  of  the  practice  of  the  Chancery 
Courts,  and  am  only  familiar  with  that  of  the  Common  Law 
Courts ;  and  it  seems  to  me  to  be  an  injustice  that  a  person 
should  be  made  a  plaintiff  without  his  consent,  and  should  not 
be  entitled  to  have  his  name  struck  out  without  being  made 
liable  for  costs,  but  should  only  have  a  remedy  against  the 
solicitor  who  made  him  a  party.  The  solicitor  might  be  insol- 
vent, and  the  remedy  worthless.  However,  the  question  arose 
in  Beynolds  v.  Hoivell  (1),  and  the  authorities  were  commented 
on  by  Blackburn  J.,  and  it  was  held  that  a  person  in  that 
position  was  entitled  to  have  the  proceedings  stayed  without 
payment  of  costs.  That  case  was  subsequently  discussed  in 
Nurse  v.  Burnford  (2)  and  in  Newhiggin-hy-the-Sea  Gas  Co.  v. 
Armstrong  (3),  and  it  was  eventually  determined  that  the 
Common  Law  practice  was  to  be  preferred,  and  that  is  the 
practice  in  force  now. 

Then  what  is  to  be  done?  Mr.  Toppin  has  been  wrong 
throughout.  He  was  wrong  in  making  Mr.  "Weller  a  party, 
and  I  think  that  the  order  that  Lindley  L.J.  has  stated  as  to 
the  payment  of  costs  by  him  is  the  right  one.  I  also  agree 
that  the  money  recovered  by  Mr.  Foote's  clients  should  be 
returned. 

KiGBY  L.J.  I  am  of  the  same  opinion.  First,  as  to  the 
construction  of  the  rule,  the  emphatic  words  are  "  without  his 
own  consent  in  writing,"  and  I  do  not  entertain  any  doubt 

(1)  L.  K.  8  Q.  B.  398.  (2)  13  Ch.  D.  764. 

(3)  13  Ch.  D.  310. 
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that  they  must  be  taken  Hterally.    The  consent  to  be  joined      C.  A. 
^s  a  plaintiff  must  be  a  man's  own,  and  must  be  in  writing,  1896 
and  the  rule  was  intended  to  put  an  end  to  any  dispute  as  to  fkicker 
Terbal  evidence  whether  a  person  has  authorized  his  name  to  ^.^^^ 
be  used  or  not.    I  agree  that  the  34th  section  of  the  Common  Gruttex. 
Law  Procedure  Act,  1852,  makes  that  more  clear  than  the  RigbyL.j. 
words  of  the  rule  do.    But  it  is  said  that  Mr.  Weller  did  give 
his  consent,  and  therefore  he  is  estopped  from  raising  the 
objection.    For  myself,  individually,  I  say  that  in  my  opinion 
•a  man  who  under  the  rule  is  only  to  be  bound  by  a  consent  in 
writing,  cannot  by  a  consent  verbally  given  be  estopped'  from 
-denying  that  he  has  consented.   That  would  be  departing  from 
the  rule.     I  have  come  to  the  conclusion  that  no  proper 
•authority  has  been  given  in  accordance  with  the  rule  to  make 
Mr.  Weller  a  plaintiff  in  the  action. 

Then  comes  the  question,  how  is  the  wrong  done  to  be 
remedied  ?  It  appears  to  me  that  the  Courts  of  Common  Law 
as  well  as  the  Court  of  Chancery  were  in  the  habit  of  saying 
to  a  man,  ''You  are  made  a  plaintiff,  and,  though  you  have 
never  authorized  it,  the  Courts  cannot  go  behind  the  record, 
and  must  treat  you  as  though  you  had  been  properly  made  a 
plaintiff,  and  your  only  remedy  is  against  the  attorney  who 
wrongfully  placed  you  on  the  record."  That  seems  to  have 
been  the  practice  in  the  Common  Law  Courts  down  to  the 
time  of  Bobson  v.  Eaton  (1),  in  which  Lord  Mansfield  took  a 
strong  line,  as  he  often  did,  and  amended  the  practice,  and 
made  an  order  against  the  attorney.  The  case  was  a  remark- 
able one,  and  somewhat  like  the  present  case,  in  this,  that  the 
attorney  who  made  the  mistake  acted  bona  fide.  A  power  of 
attorney  was  brought  to  him  which  purported  to  have  been 
executed  by  the  plaintiff  before  the  Lord  Mayor  of  London, 
and  to  be  attested  by  the  Lord  Mayor,  which  commissioned 
the  attorney  to  bring  the  action,  and  he  did  so.  If  the  power 
was  an  authority  at  all,  it  was  on  the  face  of  it  an  authority 
given  by  the  plaintiff,  so  that  the  attorney  was  acting  upon  an 
authority  which  appeared  to  be  proper.  Lord  Mansfield,  how- 
ever, held  that  though  he  was  acting  in  good  faith  he  was 

(1)  1  T.  K.  62. 
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acting  upon  an  authority  which  afterwards  turned  out  to  be  a 
forgery,  and  he  was  Kable  for  so  doing,  and  must  pay  what  the 
plaintiff  had  to  pay,  including  costs. 

Afterwards,  Baron  Parke,  who  was  no  mean  authority,  con- 
sidered that  the  old  decisions  were  more  correct ;  but  ulti- 
mately, in  Beynolds  v.  Howell  {1),  the  Common  Law  Courts, 
under  the  guidance  of  Blackburn  J.,  emancipated  themselves 
from  the  old  doctrine,  and  adopted  the  principle  of  Bohson  v. 
Eaton.  (2)  That  principle  has  since  been  applied  in  the 
Chancery  Division  in  the  two  cases  of  Nurse  v.  Durnford  (3) 
and  Newhig gin-by -the- Sea  Gas  Co.  v.  Armstrong  (4),  the  latter 
of  which  was  a  decision  of  the  Court  of  Appeal ;  and  it  was 
afterwards  applied  again  in  Cape  Breto7i  Co.  v.  Fenn.  (5) 

In  the  last-named  case  the  action  was  dismissed  as  having 
been  instituted  without  authority.  The  solicitor  who  issued 
the  writ  was  made  to  pay  the  costs  of  the  parties,  including 
those  of  the  official  liquidator  of  the  company,  which  was  in 
liquidation.  The  costs  of  the  company  were  directed  to  be 
taxed  as  between  solicitor  and  client,  and  the  costs  of  the  other 
parties  as  between  party  and  party.  That  settled  the  law 
upon  a  more  satisfactory  basis. 

The  defendants  feel  that  they  have  been  victimized;  but 
some  one  must  be  the  victim;  and,  the  proceedings  having 
been  wrongly  instituted  the  question  is,  who  is  to  be  respon- 
sible for  that  ?  The  person  who  in  this  case  has  been  the 
cause  of  the  wrong,  Mr.  Toppin,  is  the  person  to  pay.  I  agree 
that  the  order  must  be  in  the  terms  stated  by  Lindley  L.J. 
There  must  be  a  stay  of  the  proceedings  upon  the  orders  made 
against  Mr.  Weller,  and,  Mr.  Toppin  having  purported  to  act 
as  his  solicitor  in  the  action  without  a  proper  authority,  he 
must  pay  Mr.  Weller  his  costs  as  between  solicitor  and  client ; 
and,  having  put  forward  Mr.  Weller  as  one  of  the  persons  to 
pay  the  costs  ordered  to  be  paid  by  the  plaintiffs,  he  must  be 
substituted  for  Mr.  Weller,  and  must  pay  the  ^costs  which 
Mr.  Weller  has  been  ordered  to  pay  to  the  defendants. 


(1)  L.  E.  8  Q.  B.  398. 

(2)  1  T.  K.  62. 
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Lopes  L.J.    I  agree  with  what  Eigby  L.J.  has  said  as  to  C.A. 

the  practice  in  the  Common  Law  Courts  being  the  same  as  1896 

that  in  the  Cornet  of  Chancery  down  to  the  date  of  Bobson  v.  feicker 
Eaton  (1) ;  but  in  the  remarks  which  I  made  I  was  speaking 

with  reference  to  the  practice  as  it  existed  in  my  own  time.  Grutten. 

Appeal  allowed. 

Sohcitors :  Comins  dc  Drewry ;  Sidney  Toppin;  Bobbins, 
Billing  d  Go. 

H.  C.  J. 


In  re  MAEEIAGE,  NEAVE  &  CO. 
NOETH  OF  ENGLAND  TEUSTEE,  DEBENTUEE  AND 
ASSETS  COEPOEATION  v.  MAEEIAGE,  NEAVE 
&  CO. 

[1896    M.  380.] 

Company  —  Beceiver  and  Manager,  Order  appointing  —  Possession — Parish 
Bates — Distress — Change  of  Occupation — Preferential  Charge — Debenture 
— Equitable  Charge — Poor  Belief  Act,  1601  (43  Eliz.  c.  2),  s.  2 — Metropolis 
Management  Act,1855  (18  &  19  Vict.  c.  120),  s.  161 — Poor  Bate  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s.  16. 

The  existence  of  an  equitable  charge  on  goods  does  not  protect  them 
from  distress  for  poor-rate. 

Where  an  order  is  made  appointing  a  receiver  and  manager  of  a  com- 
pany's business  but  not  directing  delivery-up  of  possession  to  him,  and 
thereupon  the  receiver  and  manager  enters  upon  the  company's  premises 
for  the  purpose  of  managing  and  carrying  on  the  business,  there  is  no 
change  of  occupation  within  s.  16  of  the  Poor  Kate  Assessment  and  Col- 
lection Act,  1869 ;  and  accordingly,  under  s.  2  of  43  Eliz.  c.  2,  and  s.  161 
of  the  Metropolis  Management  Act,  1855,  the  company's  goods  are  liable 
to  distress  for  the  whole  of  the  parish  rates  made  for  the  half-year  in  which 
the  order  has  been  made ;  and  this  right  of  distress  vested  in  the  church- 
wardens and  overseers  of  the  parish  prevails  as  against  the  equitable 
charge  created  by  debentures  charging,  in  the  usual  form,  all  the  property 
of  the  company,  where  there  is  no  assignment  of  chattels  in  the  covering 
deed. 

Whether  possession  taken  by  a  receiver  appointed  under  an  order 
directing  the  company  to  deliver  up  possession  to  him  creates  a  change  of 
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Q.  A.  occupation  within  s.  16  of  the  Poor  Kate  Assessment  and  Collection  Act, 

1896  qudsre. 

— ^  Richards  v.  Overseers  of  Kidderminster  (ante,  p.  212)  considered. 

In  re 

i^AVE^&^Co  Maeeiage,  Neave  &  Co.,  Limited,  was  a  company  carrying 

North  of  on  business  at  the  Albert  Bridge  Flour  Mills,  in  the  parish  of 

Trustee"!  ^^'^J>  Battersea.   On  June  30, 1890,  the  mills  were  demised 

Debenture  }yy  ^j^e  company  to  two  trustees  for  the  residue  of  the  term  for 
AND  Assets        .  j-  ^ 

Corporation  which  the  company  held  them,  less  three  days,  upon  the  trusts 
Marriage,  declared  by  the  next-mentioned  indenture.    On  the  same  date 

Neaye  &  Co.  ^  (debenture  trust  deed  was  execute'd  to  secure  an  issue  of  first 
mortgage  debentures.  By  that  deed,  after  reciting  the  demise 
of  even  date,  the  company  conveyed  to  the  two  trustees  all  its 
property  wheresoever  and  whatsoever,  present  or  future,  other 
than  its  interest  or  interests  in  the  said  hereditaments,  and  also, 
by  way  of  conveyance  and  not  of  exception,  all  rights  of  the 
company,  including  uncalled  capital  on  the  present  or  any  new 
shares,  excepting  only  from  this  conveyance  such  chattels  in 
England,  Wales,  or  Ireland  as-  are  or  may  be  under  the  statutes 
relating  to  bills  of  sale  incapable  of  being  validly  charged  by 
any  bill  of  sale  not  duly  registered"  :  the  deed  constituting  a 
floating  security  in  the  usual  form  with  the  usual  trusts ;  and 
there  was  a  power  for  tlie  trustees  to  appoint  a  receiver,  such 
receiver  to  be  deemed  the  agent  of  the  company. 

On  the  same  day  another  trust  deed  was  executed  in  the 
same  form  as  a  security  for  an  issue  of  second  mortgage 
debentures. 

The  company,  by  each  debenture,  charged  with  the  payment 
of  the  principal  sum  and  interest  thereby  secured  all  its  pro 
perty  whatsoever  and  wheresoever,  both  present  and  future,  not 
comprised  in  or  subject  to  the  trusts  of  or  effectually  charged 
by  "  the  trust  deed. 

On  February  6, 1896,  Edward  Paterson  was  appointed  by  the 
trustees  under  the  second  debenture  trust  deed  receiver  and 
manager  on  behalf  of  the  second  mortgage  debenture-holders 
On  February  17,  1896,  Edward  Paterson  and  James  Henrj 
Stephens  were  appointed  receivers  and  managers  on  behalf  oi 
the  first  mortgage  debenture-holders  by  an  order  of  the  Court 
in  an  action  brought  by  those  debenture-holders.    The  ordei 
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did  not  go  on  to  direct  the  company  to  give  up  possession  of  C.  A. 
their  premises  to  the  receivers  and  managers ;  but  the  latter  1896 
did  on  the  same  day  enter  on  the  company's  premises  for  the 

purpose  of  managing  and  carrying  on  the  business.  Neave  &^Co 
On  February  19  the  company  passed  an  extraordinary  reso-    north  of 
lution  to  wind  up,  and  J.  H.  Stephens  was  appointed  voluntary  trustee 

Hquidator.     Previously,  on  October  26,   1895,  the  church-  Debenture 

^  .  AND  Assets 

wardens  and  overseers  of  the  parish  of  St.  Mary,  Battersea,  Corporation 
had  made  certain  rates  in  respect  of  the  company's  premises,  marriage, 
These  rates  were  made  in  advance  for  the  half-year  ending  ^^^^^  ^  ^Q- 
March  25,  1896,  and  amounted  in  the  whole  to  307^.  10s.,  com- 
prising "  poor  rate,  sewers  rate,  lighting  rate,  and  general 
rate." 

On  November  12,  1895,  the  rates  were  demanded  of  the  com- 
pany in  the  usual  way,  and  as  they  were  not  paid,  the  company 
were,  on  February  21,  1896,  served  with  a  summons  by  the 
churchwardens  and  overseers ;  and  on  the  hearing  of  the 
summons  on  March  2  the  usual  distress  warrant  was  issued  by 
the  justices  for  the  full  amount  and  costs,  SOIL  ISs.  6d. 

On  March  10,  1896,  the  churchwardens  and  overseers  took 
out  a  summons,  asking  that,  notwithstanding  the  appointment 
of  the  receivers  and  managers  in  the  action,  they,  the  appli- 
cants, might  be  at  liberty  to  distrain  upon  the  goods  and  chattels 
of  the  company  for  the  307^.  135.  6d. 

The  summons  came  on  for  hearing  on  March  24, 1896,  before 
Kekewich  J.,  who  held,  following  a  decision  pronounced  by  him 
a  few  days  previously,  on  March  18,  in  a  case  relating  to  the 
same  company,  Paterson  v.  Gas  Light  and  Coke  Co.  (but  sub- 
sequently, on  June  9,  reversed  by  the  Court  of  Appeal  (1)),  that 
a  change  of  occupation,  within  the  meaning  of  s.  16  of  the 
Poor  Kate  Collection  and  Assessment  Act,  1869,  took  place  on 
February  17,  1896,  when  the  receivers  and  managers  were 
appointed  and  entered  on  the  company's  premises,  and  that,  as 
from  that  date,  the  receivers  and  managers  must  be  regarded  as 
"new  occupiers"  of  the  premises;  and  accordingly  that  the 
goods  and  chattels  upon  the  premises  were  not  liable  to  distress 
for  the  rates  in  question.    The  307Z.  13.s.  6d.  was  subsequently 

(1)  Ante,  p.  476. 
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C.  A.      apportioned  under  the  section,  and  on  a  formal  demand  being 

1896       made  by  the  churchwardens  and  overseers  the  receivers  and 

managers  paid  them  SOL  14s.  6cZ.,  being  the  proportion  from 

N^IveTco.  ^'ebraary  17  up  to  March  25. 

North  OF       The  churchwardens  and  overseers  then  appealed  from  the 

Teuste?    order  of  Kekewich  J.  by  asking  that  they  might  be  at  liberty, 

Debentuee  notwithstanding  the  appointment  of  the  receivers  and  managers, 
AND  Assets  .       .  . 

Corporation  to  distrain  upon  the  goods  and  chattels  of  the  company  in  the 

Marriage,  custody  of  the  receivers  and  managers  for  226Z.  195.,  the  pro- 

NEAYE  &  Co.  portion  from  October  26,  1895,  the  date  of  the  making  of  the 

rates,  and  February  17,  1896. 

The  appeal  was  heard  on  July  28  and  30,  1896. 

Warrington,  Q.C,  and  Lyttelton  Chuhb,  for  the  appellants,  the 
churchwardens  and  overseers.  The  question  turns  on  the  effect 
of  the  statutes  under  which  rates  can  be  assessed  and  recovered. 
Sect.  2  {al  4)  of  the  original  Poor  Eehef  Act  (43  Eliz.  c.  2  ; 
Eevised  Statutes,  2nd  ed.  vol.  i.  p.  547),  enables  the  justices  to 
make  rates  and  assessments  in  aid  of  parishes  not  able  to  relieve 
their  own  poor,  and  empowers  the  churchwardens  and  overseers, 
"  by  warrant  from  any  two  such  justices  of  the  peace  as  is  afore- 
said, to  levy  ....  the  said  sums  of  money,  and  all  arrerages,  of 
every  one  that  shall  refuse  to  contribute  according  as  they  shall 
be  assessed,  by  distress  and  sale  of  the  offender's  goods,  as 
the  sums  of  money  or  stock  which  shall  be  behind  upon  any 
account  to  be  made  as  aforesaid,  rendering  to  the  parties 
the  overplus."  That  right  of  distress  is  extended  by  s.  161 
of  the  MetropoHs  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  to  all  rates  levied  by  the  overseers  of  the  poor,  namely, 
the  sewers  rate,  lighting  rate,  and  general  rate.  The  enact- 
ment which  affects  the  present  case  is  s.  16  of  the  Poor  Eate 
Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41) .  (1)  By 

(1)  Sect.  16  is  as  follows : —  the  overseers  shall  enter  in  the  rate- 

"  If  the  occupier  assessed  in  the  rate  book  the  name  of  the  person  who 

when  made  shall  cease  to  occupy  before  succeeds  or  comes  into  the  occupation, 

the  rate  shall  have  been  wholly  dis-  as  the  case  may  be,  and  the  date  when 

charged,  or  if  the  hereditament  being  such  occupation  commences,  so  far  as 

unoccupied  at  the  time  of  the  making  the  same  shall  be  known  to  them,  and 

of  the  rate  become  occupied  during  such  occupier  shall  thenceforth  be 

the  period  for  which  the  rate  is  made,  deemed  to  have  been  actually  rated 
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s.  20  the  words  "poor  rate  "  in  the  Act  extends,  in  the  metro-  C. A. 

polis,  to  every  rate  made  by  the  overseers  and  chargeable  upon  1896 

the  same  property  as  the  poor-rate.    The  question  here  is  "jnre 

whether  the  appointment  of  the  receivers  and  managers  and  ]sfEAVE^&^Co 

the  entry  by  them  upon  the  premises  on  February  17,  1896,  north  of 

operated  as  a  change  of  occupation  within  the  meaning  of  s.  16  trustee 

so  as  to  prevent  the  churchwardens  and  overseers  from  distrain-  Debenture 

^  AND  Assets 

ing  for  the  rates  made  on  the  company  for  the  then  current  Corporation 

half-year.    We  contend  that  there  was  no  change  of  occupa-  marriage, 

tion — that  the  company  had  not  "ceased  to  occupy"  within  Neave  &  Co. 

the  meaning  of  the  section,  and  that  the  receivers  and  managers 

were  not  "occupiers"  at  all  for  the  purposes  of  that  section. 

The  receivers  and  managers  are  not  in  actual  possession  of  the 

premises.    They  are  only  on  the  premises  for  the  purpose  of 

managing  the  business,  and  no  order  has  been  made  for  delivery 

up  of  possession  to  them.    We  rely  on  the  decision  of  this 

Court  in  Paterson  v.  Gas  Light  and  Coke  Co.  (1) — which  dealt 

with  the  arrears  of  gas-rate  due  from  this  same  company — and 

III  re  Smith  (2),  there  approved  of.    An  "occupier"  means  a 

person  in  occupation  as  tenant  of  the  premises.    A  receiver  is 

not  an  "occupier"  within  the  purview  of  the  rating  Acts :  he 

is  nothing  more  than  the  custodian  of  the  property,  holding 

possession  for  the  benefit  of  all  parties,  and  the  only  party  liable 

for  the  rate  is  the  party  entered  on  the  rate-book  as  occupier,  in 

this  case  the  company. 

[Lopes  L.J.  In  the  recent  case  of  Bichards  v.  Overseers  of 
Kidderminster  (3)  North  J.  has  held  that  the  entry  into  posses- 
sion by  a  receiver  appointed  under  a  debenture  trust  deed 
creates  a  change  of  occupancy  within  s.  16.] 


from  the  date  so  entered  by  the  over- 
seer, and  shall  be  liable  to  pay  so 
much  of  the  rate  as  shall  be  propor- 
tionate to  the  time  between  the  com- 
mencement of  his  occupation  and  the 
expiration  of  the  period  for  which  the 
rate  was  made,  in  like  manner,  and 
with  the  like  remedy  of  appeal,  as  if 
he  had  been  rated  when  the  rate  was 
made ;  and  an  outgoing  occupier  shall 


remain  liable  in  like  manner  for  so 
much  and  no  more  of  the  rate  as  is 
proportionate  to  the  time  of  his  occu- 
pation within  the  period  for  which  the 
rate  was  made  ;  and  the  twelfth  section 
of  the  statute  17  Geo.  2,  c.  38,  shall 
be  repealed." 

(1)  Ante,  p.  476. 

(2)  [1893]  1  Q.  B.  323. 

(3)  Ante,  p.  212. 
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C.  A.  That  case  was  decided  before  the  appeal  in  Paterson  v.  Gas 

1896  Light  and  Coke  Co.  (1),  and  is  therefore  open  to  question.  We^ 

In  submit  that  possession  by  a  receiver  is  not  such  a  change  of 

j^EAVE  &^Co  occupation  as  is  contemplated  by  the  Act. 

North  op  Then,  with  regard  to  the  ownership  of  the  goods.   The  goods- 

TBusTEr  which  we  seek  to  distrain  are  not  covered  by  the  debenture 

Debenture  trust  deed,  and  they  therefore  belong  to  the  company.  Neither 

AND  Assets  j  j  o  xr  j 

Corporation  are  they  taken  out  of  the  possession  of  the  company  by  the 
Marriage,  debentures  themselves.  A  debenture  charging  the  goods  of  the 
company  is  merely  an  equitable  charge  by  way  of  a  floating 
security,  the  goods  remaining  the  property  of  the  company 
subject  to  that  charge.  Even  if  the  debentures  and  the  trust 
deed  were  to  be  regarded  as  bills  of  sale  requiring  registration 
under  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  &  46  Vict.  c.  43) — which  they  are  not — they  would,  under 
s.  14,  be  no  protection  against  distress  for  rates.  Accordingly 
we  submit  that  the  goods  of  this  company  are  liable  to  distress- 
as  being  goods  of  the    offender  "  within  43  Eliz.  c.  2. 

Levetty  Q.C.y  and^.  B.  Kirhy^  for  the  plaintiffs,  representing, 
the  first  debenture-holders.  Faterson  v.  Gas  Light  and  Coke 
Co,  (1)  is  no  guide  to  the  present  case,  for  the  question  there 
turned  upon  a  section  of  a  special  Gas  Act,  the  language  o£ 
which  was  quite  different  from  that  of  s.  16  of  the  Act  of  1869, 
Under  the  Poor  Belief  Act  (43  Eliz.  c.  2)  the  warrant  of  distress^ 
is  granted  against  the  goods  of  the  offender."  The  overseers,, 
therefore,  have  only  a  right  of  distress  against  the  "  offender's  " 
goods,  and  they  have  no  higher  right  to  the  goods  than  he  has. 
The  test  of  liability  under  s.  16  of  the  Poor  Eate  Collection  and. 
Assessment  Act,  1869,  is  "  occupation."  What,  then,  is  the 
''occupation"  of  a  corporation?  A  corporation  cannot  be 
physically  in  occupation  of  property  :  it  can  only  occupy  by  it& 
servants  or  agents,  and  it  is  only  those  servants  or  agents  wha 
can  properly  be  said  to  be  in  occupation."  So  occupation  by" 
a  receiver  is  not  the  occupation  of  the  company,  but  of  the 
receiver,  either  by  himself  or  his  servants.  Where,  as  here, 
the  receiver  is  also  manager,  he  is  managing  not  for  the  com- 
pany, but  for  the  Court :  he  is  the  servant  of  the  Court,  and^ 

(1)  Ante,  p.  476. 
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looks  to  the  Court,  not  to  the  company,  for  his  orders  as  to      C.  A. 

raising  money  for  carrying  on  the  business  or  otherwise ;  and  1896 

again,  his  servants  by  whom  he  manages  look  to  him  and  not 

to  the  company :  he  is  their  master,  and  can  discharge  them  at  >^_^ve^^^c'o 

any  time  quite  independently  of  the  company.    Therefore,  the    North  op 

persons  who  are  working  at  the  company's  mills  in  the  present  trustee* 

case  are  really  the  servants  of  the  receivers  and  manas^ers,  i^ebenture 

^      '   AND  Assets 

and  not  of  the  company  at  all.    If  that  is  so,  then  a  change  Corporation 
of  occupation  has  been  created  by  the  appointment  of  the  marriage, 
receivers  and  managers  and  their  taking  possession :  Bichards  '^^^^^  ^ 
V.  Overseers  of  Kidderminster.  (1)    The  fact  that  the  former 
servants  of  the  company  may  have  been  taken  on  by  the 
receivers  and  managers  makes  no  difference  in  this  change  of 
occupation. 

Again,  as  the  overseers  can  only  distrain  on  the  goods  of  the 
"  offender,"  they  are  in  a  different  position  to  a  landlord,  who 
has  a  paramount  right  of  distress  upon  any  goods  he  finds  on 
the  premises.  This  distinction  is  illustrated  by  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  which  contains  a  special 
enactment  (s.  14)  giving  overseers,  in  a  case  where  a  bill  of 
sale  has  been  executed,  the  same  priority  to  distrain  for  rates  as 
a  landlord  has  for  rent. 

But  further,  under  the  Statute  of  Elizabeth,  the  goods  subject 
to  distress  must  be  goods  belonging  to  the  person  who  has  been 
assessed.  Here  it  is  the  company,  and  not  the  receivers,  who 
have  been  assessed.  The  remedy  given  by  the  statute  is  only 
against  the  person  assessed  and  the  goods  of  that  person — that 
is,  in  the  present  case,  the  company.  For  instance,  goods  in 
the  hands  of  the  legal  personal  representatives  of  a  testator  or 
intestate  cannot  be  distrained  upon  for  rates,  if  those  legal 
personal  representatives  have  not  themselves  been  assessed : 
Stevens  v.  Evans.  (2)  Are,  then,  these  goods  the  goods  of  the 
company  ?  We  submit  not.  They  are  assigned  to  the  trustees 
of  the  debenture  deed.  It  is  true,  they  are  expressed  to  be 
excepted ;  but  the  exception  is  intended  to  have  reference  to 
the  Bills  of  Sale  Acts  only,  and  is  inserted  by  way  of  precaution 
against  the  requirements  of  those  Acts.  It  has  been  held, 
(1)  Ante,  p.  212.  (2)  1  W.  Bl.  284. 
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0.  A.  however,  that  those  Acts  do  not  apply  to  mortgages  or  charges 

1896  of  an  incorporated  company  :  In  re  Standard  Manufacturing 

jnre  (1)    Therefore  this  deed  must  be  treated  as  an  absolute 

l?EAYr&^Co  conveyance  of  all  the  company's  property.    Again,  the  effect  of 

North  OF  the  debentures  themselves  is  that  the  goods  belong  to  the 

Trustee  debenture-holders   subject  only  to  the  company's  equity  of 

Debenture  redemption — that  is  to  say,  until  the  company  pay  off  the 
AND  Assets  ^  *^  r     j   r  j 

Corporation  charge,  the  goods  belong  to  the  debenture-holders.    At  all 

Marriage,  events,  new  goods  or  stock  brought  on  the  premises  since  the 
Neaye  &  Co.  appointment  of  the  receivers  and  managers  do  not  belong  to  the 
company.  It  has  been  held  that  the  rights  of  debenture-holders 
prevail  even  against  execution  creditors  :  In  re  Standard  Manu- 
facturing Co.  (1)  ;  In  re  Opera,  Limited  (2),  and  that  therefore 
they  are  equally  effective  against  a  distress  :  Bichards  v.  Over- 
seers of  Kidderminster.  (3) 

[Lopes  L.J.  It  is  stated  in  Burn's  Justice  of  the  Peace 
(30th  ed.  vol.  iv.  C'Poor"),  p.  1085)  that  "  The  goods  only  of 
the  party  assessed  can  be  taken  under  the  distress.  The  43 
Eliz.  c.  2,  s.  4,  enacts,  &c.,  '  by  distress  and  sale  of  the  offender's 
goods'  The  17  Geo.  2,  c.  38,  s.  7,  says,  *  the  goods  of  any 
person  assessed'  It  is  otherwise  as  to  the  assessed  taxes,  for 
which  any  goods  on  the  premises  may  be  distrained."] 

That  is  so.  Here  the  legal  ownership  of  the  goods  has  passed 
to  the  receivers,  subject  to  the  equitable  right  of  the  company 
to  come  in  at  a  certain  time  and  redeem  their  property. 

Warrington,  Q.C.,  in  reply. 

[LiNDLEY  L.J.  We  only  wish  to  hear  you  on  the  construc- 
tion of  the  deed.] 

The  trustees  have  no  power  to  take  possession  of  the  chattels 
excepted  from  the  conveyance,  nor  any  licence  to  take  possession 
of  them  :  neither  is  there  any  power  for  the  debenture-holders 
to  take  possession :  all  they  can  do  is  to  get  a  receiver  appointed 
to  hold  possession  for  the  benefit  of  themselves,  the  company, 
and  every  one  else.  There  is  no  legal  title  to  the  goods  in  the 
trustees  or  the  debenture-holders  either  under  the  deed  or  the 
debentures  themselves.    The  position  of  the  overseers  is  quite 

(1)  [1891]  1  Ch.  627.  (2)  [1891]  3  Ch.  260. 

(3)  Ante,  pp.  212,  222-3. 
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distinct  from  that  of  an  execution  creditor.    That  is  clear  from  C.  A. 

the  form  of  the  distress  warrant  and  of  the  writ  of  fi.  fa.    The  1896 

right  of  recovering  rates  by  distress  is  a  preferential  charge  in  re 

given  ab  initio  by  statute,  whereas  an  execution  creditor  must  j^ave^&^Co 

by  action  obtain  a  judgment  and  then  get  a  writ  of  fi.  fa.    In  North  of 

Bichards  v.  Overseers  of  Kiddermmster  (1)  there  was  a  legal  trustee* 

assignment  of  the  chattels,  and  not  merely  an  equitable  charge  Debenture 

°        ^  ./  u  o     ^jjjj  Assets 

as  there  is  here.    The  passage  in  the  judgment  of  North  J.  in  Corporation 
that  case  (2),  as  to  the  right  created  by  debentures  being  as  marriage, 
effective  against  a  distress  as  against  an  execution  creditor, 
is  a  mere  opinion  or  dictum,  and  the  point  was  not  in  fact 
argued. 

With  regard  to  the  question  of  change  of  occupation  within 
s.  16  of  the  Act  of  1869,  the  appointment  of  a  receiver  does 
not  put  an  end  to  existing  contracts  by  the  company :  all  the 
receiver  has  to  do  is  to  pay  the  debts  thereby  created.  And  as 
to  contracts  for  service,  the  servants  of  the  company  remain  so 
until  the  receiver  discharges  them. 

The  possession  of  the  company's  property  remains  in  the 
company  through  the  receiver  or  his  servants,  the  receiver  being 
merely  in  the  position  of  a  custodian  or  caretaker. 

LiNDLEY  L.J.  The  first  question  we  have  to  consider  is 
whether  there  has  been  such  a  change  of  occupation  as  brings 
into  operation  the  16th  section  of  the  Poor  Eate  Assessment 
and  Collection  Act,  1869.  On  February  17,  1896,  Messrs. 
Paterson  and  Stephens  were  appointed  by  the  Court  receivers 
and  managers  in  an  action  instituted  by  debenture-holders 
against  Marriage,  Neave  &  Co.  That  order  does  not  contain — 
and  the  omission  is,  to  my  mind,  very  important — any  direction 
whatever  for  delivery-up  of  possession  of  the  land  to  those 
gentlemen ;  and  moreover  it  does  not  appear  from  the  affidavits 
that  they  have  taken  possession  of  the  land  in  any  sense  at  all. 
What  they  have  done  is  this  :  they  have  gone  on  to  the  pro- 
perty for  the  purpose  of  receiving  and  managing  the  income 
and  business  of  the  company,  but  they  have  not  done  anything 
to  change  the  ostensible  possession  of  the  property  in  any 
(1)  Ante,  p.  212.  (2)  Ante,  p.  223. 
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C.  A.      way  whatever ;  and,  upon  the  facts,  it  appears  to  me  that  the 

1896      possession  and  occupation  have  not  been  changed  at  all. 

Mr.  Levett  argued  that,  inasmuch  as  corporations  can  only 

i^EAvr&^Co  ^^^^Py       their  agents,  the  appointment  of  a  receiver  by  an 

NoETH  OF    order  of  the  Court  is  quite  enough  to  create  a  change  of  posses- 

TRusTEif  ^  view  of  the  law.    A  corporation  can 

Debenture  possess  and  can  occupy.  The  mere  fact  that  a  receiver  is- 
AND  Assets  .  .  •  n 

Corporation  appointed  by  an  order  which  does  not  m  fact  order  the  com- 

Marriage,  V^^y  t^  S^^^  possession  does  not  dispossess  the  company. 
Neaye  &  Co.  J  think,  therefore,  that  there  is  such  a  change  of  occu- 

Lindiey  L.J,  patiou  made  out  as  is  requisite  to  bring  into  operation  the 
16th  section  of  the  Act  of  1869.  That  section  runs  thus  : 
[His  Lordship  read  it,  and  continued  : — ] 

Now,  the  overseers  have  not  entered  in  the  rate-book  the 
names  of  the  receivers  as  "  the  persons  who  succeed  or  come 
into  the  occupation,"  nor,  in  my  judgment,  was  it  necessary  for 
them  to  do  so.  The  real  truth  is  that  the  company  were  and 
are  still,  in  point  of  law,  in  occupation  of  the  property,  and  the 
receivers  are  there  as  managers  of  the  company's  business.  A 
receiver  has  no  right  that  I  know  of  to  discharge  people  con- 
trary to  contract.  It  is  a  mistake  to  suppose  that,  because  a. 
receiver  may  hire  and  dismiss  servants,  which  of  course  he  may 
do  so  long  as  he  breaks  no  contract,  therefore  he  ousts  the 
company.  That  is  not  the  case  at  all.  These  gentlemen  are 
receivers  and  managers — it  may  be  said  instead  of  the  company 
— under  an  order  of  the  Court,  but  the  legal  possession  remains 
where  it  was. 

The  next  point  is  this.  These  rates  can  only  be  distrained 
for  upon  the  goods  of  the  person  assessed  and  who  has  made 
default ;  that  is,  the  "  offender,"  I  agree.  The  "  offender  " 
here  is  the  company.  The  company  is  assessed  :  the  company 
has  made  default ;  and  the  only  goods  which  can  be  taken 
under  the  distress  warrant  are  the  goods  of  the  company. 
Then,  are  there  any  goods  of  the  company  on  these  premises 
which  are  liable  to  distraint  ?  It  is  said.  No.  It  is  said,  first 
of  all,  that  the  goods  belong  in  point  of  law  to  the  trustees  for 
the  debenture-holders.  That  turns  upon  the  true  construction 
of  the  trust  deed,  and  on  looking  at  the  trust  deed  we  find  that 
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the  goods  of  the  company  are  expressly  excepted ;  not,  as  Mr.  c.  A. 

Kirby  suggested,  by  way  of  precaution  only  and  by  way  of  i896 
reference  to  the  Bills  of  Sale  Act  so  as  to  make  the  exception 

amount  to  nothing  at  all ;  but  the  goods  are  excepted  in  -^I^^I^^^q^ 

language  which  is  perfectly  unmistakable.    Accordingly,  these  north  of 

goods  did  not  pass  to,  and  never  were  the  goods  of,  the  trustees  trustee* 

for  the  debenture-holders.    Therefore  the  goods  remain  in  law  Debenture 

AND  Assets 

the  goods  of  the  company.  Corporation 
The  next  point  is  this.    The  debentures   appear  to  be  marriage, 
expressed  in  language  so  large  as  to  include  the  goods  of  the  Neave  &  Co. 
company,  although  the  trust  deed  does  not,  but  their  only  LindieyL.j. 
effect  is  to  give  the  debenture-holders  an  equitable  charge  upon 
these  goods.    That  is  all  the  debenture-holders  want.  They 
do  not  require  to  take  possession,  and  they  have  no  right  even 
to  take  possession.    Their  only  right  is  to  institute  an  action 
and  get  a  receiver  appointed.    The  goods  are  not  theirs  :  they 
are  the  goods  of  the  company,  subject  to  the  equitable  charge 
created  by  the  debentures. 

Now  let  us  go  back  and  see  what  the  rights  of  the  overseers 
are.  The  rights  of  the  overseers  under  the  Statute  of  Elizabeth 
and  under  the  warrant  which  they  have  obtained  are  to  dis- 
train for  these  rates  upon  the  goods  of  the  "offenders."  The 
goods  in  question  are  the  goods  of  the  "  offenders,"  subject  to 
an  equitable  charge.  Mr.  Levett  started  a  point  which  was 
new  to  all  of  us,  that  if  there  was  an  equitable  charge  you 
could  not  distrain  upon  the  goods  at  all.  I  agree  that  the 
power  of  distraining  under  the  Statute  of  Elizabeth  for  poor- 
rates  is  not  like  the  power  of  a  landlord  to  distrain  :  we  all 
know  the  difference ;  but  it  certainly  astonished  all  of  us  to 
hear  it  said  that  the  existence  of  an  equitable  charge  prevented 
the  overseers  from  recovering  rates.  It  would  be  a  very  easy 
way  of  escaping  from  rates  if  that  were  so.  That  argument 
cannot  be  maintained.  The  duty  of  the  overseers,  as  has  been 
pointed  out  by  Mr.  Warrington,  is,  first  of  all,  to  seize  the 
goods  of  the  company.  That  they  could  plainly  do.  Secondly, 
to  sell  the  goods  of  the  company.  That  they  could  plainly  do. 
Therefore  we  get  rid  of  the  equitable  charge  up  to  that  point. 
Then  the  question  occurred  to  us.  What  was  to  be  done  with 
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C.  A.      the  money — whether  it  was  the  business  of  the  bailiff  out  of 
1896       the  money  to  pay  the  owners  of  the  equitable  charge  in  priority 
jn  re      to  the  rates  or  not  ?    The  statute  and  the  warrant  shew  that 
N^^vE Tco.  "^^^  accordance  with  the 

NoETH.'or  practice,  that  out  of  the  proceeds  of  the  goods  distrained  the 
Teustee^    rates  have  a  priority  over  equitable  charges  and  everything  else. 

Debenture  j  j^ot  say  over  Queen's  taxes,  but  that  we  are  not  now 
AND  Assets     ^         ^  ^ 

Corporation  discussing.  The  duty  of  the  bailiff  is  to  pay  the  rates  and 
Marriage,  hand  over  the  surplus  to  the  owner  of  the  goods.    That  is 

Neave  &  Co.  -j^ig  duty,  and  that  does,  in  effect,  give  these  rates  priority 
Lindiey  L.J.  ^^{^}^  regard  to  the  proceeds  of  the  goods  when  seized  and 
sold  under  that  distress.  There  is  no  action  for  these  rates. 
The  mode  of  recovering  them  is  laid  down  by  statute.  If 
overseers  merely  had  a  right  of  action,  questions  would  arise 
about  priorities ;  but  those  questions  are  provided  for  by  legis- 
lation, under  the  Bankruptcy  Act  and  also  under  the  Bills  of 
Sale  Act. 

It  seems  to  me,  therefore,  that  these  various  objections  raised 
on  behalf  of  the  debenture-holders  fail,  and  that  the  appeal 
must  be  allowed :  that  is  to  say,  that  there  must  be  liberty  given 
to  the  churchwardens  and  overseers  to  distrain  upon  the  goods 
of  the  company.  Nobody,  however,  wants  them  actually  to 
distrain.  The  proper  form  of  order  will  be  to  express  the 
opinion  that  they  are  entitled  to  distrain,  and  then  the  receivers 
and  managers  will  proceed  to  pay. 


Lopes  L.J.  I  am  of  the  same  opinion.  The  first  point 
arises  under  the  16th  section  of  the  Poor  Eate  Assessment 
and  Collection  Act,  1869.  It  is  said  that,  the  receivers  having 
been  appointed,  there  was  a  change  of  occupation.  It  seems 
to  me  perfectly  clear  that  that  contention  cannot  be  maintained, 
because,  when  the  order  is  looked  at,  we  find  nothing  in  it 
which  directs  that  possession  of  the  land  be  given  up  to  the 
receivers.  What  the  receivers  have  to  do  is  to  go  there  and 
manage  the  property.  The  occupation,  in  my  judgment, 
remained  in  the  company  in  precisely  the  same  way  as  it  did 
before.  The  company  continued  to  occupy  notwithstanding 
that  order.    That  being  so,  there  was  no  siich  change  of  occu- 
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pation  as  is  contemplated  by  this  16th  section.    It  was  said      C.  A. 
that  a  corporation  could  only  be  occupiers  by  their  servants,  1896 
and  that  that  was  not  a  case  contemplated  by  this  section. 
The  answer  is  that  corporations  are  occupiers  every  day.    We  -^^^^^^^qq 
have  railway  companies  in  every  part  of  England,  and  they  are  north  of 
dealt  with  as  occupiers  and  are  placed  on  rate-books  as  fRusTEE* 

occupiers.  Debenture 
^      ^  .  .  .  AND  Assets 

Then  it  was  said  that  this  occupation  of  the  company  was  at  Corporation 
an  end  because  the  receiver  had  power  to  discharge  servants  marriage, 
and  annul  contracts,  and  to  do  various  things  that  were  men-  Neave^  Co. 
tioned.   A  receiver  has  no  power  at  all  to  annul  any  contract —  LopesL.j. 
I  mean  a  contract  which  has  to  be  continued  for  any  definite 
period.  It  was  the  company,  and  the  company  only,  that  could 
discharge  the  servants  who  were  in  their  service  under  such 
contracts.    The  result  is  this,  that  the  company  continued  in 
occupation  for  the  purpose  of  this  16th  section,  and  the  receivers 
did  not  occupy  the  land  in  such  a  way  as  to  make  them  respon- 
sible for  the  rates. 

Then  the  question  arises,  which  was  dealt  with  by  my  learned 
brother  Lindley,  with  regard  to  what  goods  can  be  seized. 
When  this  Statute  of  Elizabeth  is  looked  at,  it  appears  that  the 
goods  to  be  seized,  and  the  only  goods  to  be  seized,  are  the 
goods  of  the  "  offender."  The  "offender"  in  this  case  would 
be  the  company. 

Then  it  is  said  that  these  goods  which  it  is  sought  to  seize 
were  not  the  goods  of  the  company — that  they  passed  under  a 
certain  deed  of  trust.  When  the  trust  deed  is  examined,  it 
appears  that  these  goods  were  excepted,  and  did  not  pass  under 
the  deed  at  all :  they  cannot,  therefore,  be  said  to  belong  to  the 
debenture-holders.  The  position  with  regard  to  the  goods  is 
really  this,  that  they  belong  to  the  company  subject  to  an 
equitable  charge  in  favour  of  the  debenture-holders. 

Then  another  question  was  raised  as  to  the  effect  of  the 
equitable  charge.  It  was  said  that  these  goods  have  been  sub- 
jected to  this  equitable  charge  of  the  debenture-holders,  and 
that  therefore  no  distress  can  be  issued  against  them  or  is 
enforceable  against  them.  That  contention  certainly  took  me 
by  surprise.    I  am  conversant  with  the  practice  as  to  enforcing 
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C.  A.  the  payment  of  rates  such,  as  these,  and  I  never  heard  of  this 

1896  point  being  raised  before.    However,  v^hen  the  point  is  looked 

In  re  mto,  it  really  comes  to  this,  that  there  is  a  preferential  charge 

j^EAvr&^Co  favour  of  rates — that  rates  are  to  be  paid  in  preference  to 

North  of  any  equitable  charge  such  as  this  is.  What  leads  me  to  that  con- 

TeusteT  elusion  is,  amongst  other  things,  this,  that  there  is  power  given 

Debenture  statute  to  distrain  for  rates,  and  no  action  can  be  brought 
AND  Assets  .  .  ° 

Corporation  to  recover  them.    I  think  this  appeal  ought  to  be  allowed. 

V, 

1\X  A.  RTtI  A.Gr  £j 

Neave&Oo.  Kigby  L.J.  I  am  of  the  same  opinion.  The  affairs  of  this 
company.  Marriage,  Neave  &  Co.,  have  given  rise  to  two  ques- 
tions, one  of  which  was  decided  in  Paterson  v.  Gas  Light  and 
Coke  Co.  (1)  In  my  judgment,  that  decision  has  absolutely 
nothing  to  do  with  the  present  case  at  all.  That  was  a  decision 
upon  a  particular  section  of  the  gas  company's  special  Act,  the 
decision  being,  first,  that  the  company  were  within  the  general 
words  of  a  section  entitling  them  to  cut  off  the  gas,  and, 
secondly,  that  they  were  not  within  a  clause  introducing  excep- 
tions to  the  general  powers  so  given.  In  the  present  case  we 
have  other  Acts  of  Parliament  to  consider.  I  have  very  little 
to  add  to  what  has  been  said  with  regard  to  the  alleged  change 
of  occupation  under  s.  16  of  the  Act  of  1869.  It  is  only  where 
there  is  a  change  of  occupation  that  that  section  has  any  opera- 
tion. The  argument  that,  because  a  receiver  and  manager  is 
appointed,  then  ipso  facto  the  company  or  persons  carrying  on 
business  are  turned  out,  is  neither  reasonable  nor  plausible.  It 
is  quite  conceivable  that  these  receivers  might  have  performed 
all  their  duties  without  even  seeing  this  property.  They  were  to 
carry  on  the  business  :  they  could  have  appointed  a  manager  of 
that  business  under  them,  to  take  his  instructions  from  them.  It 
might  never  be  necessary  for  them  to  go  near  the  property  at  all. 

Then  it  is  said  that  the  servants  of  the  company  have 
become  the  servants  of  the  receivers.  It  may  be  that  the 
servants  are  liable  to  obey  the  orders  of  the  receivers  because  a 
competent  power  has  reposed  in  them  the  management  of  the 
business :  I  do  not  say  whether  the  servants  are  or  are  not 
bound  therefore  to  obey ;  but  that  a  receiver  becomes  liable,  by 

(1)  Ante,  p.  476. 
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virtue  of  his  appointment,  to  pay  out  of  his  own  pocket  wages      C.  A. 
or  salaries,  or  to  fulfil  at  his  own  expense  any  other  contracts  1896 
of  the  company,  is  a  doctrine  that  I  do  not  think  can  be  j^re 
established — at  any  rate  under  such  circumstances  as  exist  in  j^^veXco. 
the  present  case.    The  receiver  is  the  manager,  that  is  all;    North  op 
and  it  may  very  well  happen  that  as  such  manager,  and  for  the  trustee/ 
purpose  of  management,  the  Court  may  direct  that  he  shall  be  ^^^^Jg^^g 
put  into  possession  of  the  property,  and  if  he  is  so  put  into  Corporation 
possession  it  may  be  that  he  becomes  the  occupier  withm  the  Marriage, 
meaning  of  s.  16  ;  but  that  is  not  the  point  that  we  have  to  ^^^J^ 
deal  with  now.     No  such  order  has  been  made,  and  the    i^is^  J- 
occupation  of  the  company  has  not  been  interfered  with ; 
therefore  s.  16  does  not  apply. 

That  being  so,  we  are  referred  back  to  the  Act  of  Elizabeth 
to  ascertain  what  is  to  be  done.  The  power  of  distress  is  there 
clearly  prescribed,  and  the  distress  is  to  be  of  the  goods  of  the 

offender."  Now,  Marriage,  Neave  &  Co.,  Limited,  were  the 
persons  assessed  for  the  payment  of  the  rates  for  this  particular 
half-year;  and  they  are  the   offenders"  because  they  did  not  pay. 

Then  it  is  said  that  the  goods  upon  the  premises  were  not 
the  goods  of  Marriage,  Neave  &  Co.  I  have  nothing  to  add 
respecting  the  construction  of  the  debenture  trust  deed,  which 
to  my  mind  did  not  carry  the  goods  and  chattels  ;  but  there  is* 
a  charge  given  by  the  debentures.  Does  that  prevent  the  goods 
from  being  the  goods  of  Marriage,  Neave  &  Co.  ?  I  apprehend 
not.  Putting  aside  the  :Bills  of  Sale  Act,  and,  considering  the 
state  of  the  law  before  any  Bills  of  Sale  Act  was  passed,  can  it 
be  said  that  becaufse  a  man  writes  on  a  piece  of  paper,  "  I  charge 
my  household  furniture  with  the  payment  of  5Z.  in  favour  of 
So-and-so,"  that  the  man  is  thereby  securing  himself  practically 
from  the  payment  of  rates  ?  The  argument  put  forward 
virtually  goes  as  far  as  that,  for  the  contention  is  that  the 
furniture  so  charged  becomes  the  property  of  the  person  in 
whose  favour  the  charge  is  made,  and  that  it  cannot  be  seized 
by  way  of  distress.  I  think  that  the  construction  of  the  statute 
is  really  this,  that  the  overseers  take  the  goods  of  the  "  offender  " 
as  they  find  them  ;  that  they  must  distrain  and  sell,  and  pay 
the  rates  first.    When  they  have  paid  the  rates,  I  apprehend 

Vol.  II.  1896.  Z  B  1 
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C.A.      they  may  be  called  upon  in  a  proper  way  to  account  for  the 
1896       surplus,  it  may  be  to  the  equitable  mortgagee,  if  any,  or,  if 
In  re      there  is  no  equitable  mortgagee,  then  to  the  owner  of  the 
Neav?&^c'o.  goods.    They  have  to  pay  the  rates,  and  that  practically  gives 
North  of   them  a  preferential  charge  on  the  goods. 

Trustee*       In  the  case  before  North  J.  of  Bichards  v.  Overseers  of 

Debenture  Kidderminster  (1),  it  was  held  that  there  had  been  a  change 
AND  Assets  ... 

Corporation  of  occupation  within  s.  16  of  the  Act  of  1869.    That  case, 

v.  .  .  • 

Marriage,  however,  has  nothmg  to  do  with  the  present :  it  is  absolutely 
Neave  &  Co.  (jiffgrgj^t.  It  was  a  case  in  which,  under  the  terms  of  a  deed, 
EigbyL.j.  company  were  to  remain  in  possession  until  a  certain  event, 
and  upon  the  happening  of  that  event  possession  was  given  up. 
North  J.  held,  and  rightly,  that  there  had  been  a  change  of 
occupation  with  the  necessary  result.  True  it  is  that  in  that 
case  North  J.  used  some  expressions  to  the  effect  that  the  case 
of  a  distress  under  these  statutes  falls  within  the  same  principle 
as  the  case  of  an  execution.  I  do  not  know  whether  the  point 
was  argued  before  the  learned  judge  or  not :  from  the  report  it 
would  seem  that  it  was  not ;  and  in  fact  it  was  not  in  the  least 
necessary  to  decide  the  point  for  the  purpose  of  the  case  before 
him,  for,  as  has  been  pointed  out,  there  was  an  actual  assign- 
ment of  the  goods  to  other  persons,  and  that  assignment  was 
relied  upon.  At  any  rate,  if  that  decision  is  to  be  regarded 
as  a  considered  judgment  with  reference  to  the  position  of  the 
overseers  and  their  right  to  distrain  under  these  Acts,  we  are 
constrained  to  say  tha,t  in  our  opinion  it  cannot  be  supported 
in  that  respect.    In  my  opinion  this  appeal  must  be  allowed. 

[Their  Lordships  accordingly  made  a  declaration  that  the 
churchwardens  and  overseers  were  entitled  to  distrain  on  the 
goods  and  chattels  of  the  company  at  the  Albert  Bridge  Mills, 
and  gave  them  liberty  to  distrain  accordingly,  but  with  an 
intimation  to  the  receivers  and  managers  that  they  ought  to 
pay  the  rates  in  question.  The  respondents  to  pay  the  costs  of 
the  appeal  and  also  of  the  hearing  in  the  Court  below.] 

Solicitors:  W.  W.  Young  <f  So7i ;  Grundy,  Kershaw,  Saxon, 
Samson  cO  Co.  G.  I.  F.  C. 

(1)  Ante,  p.  212. 
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CUNNACK  V.  EDWAKDS. 

[1893    C.  1350.] 

Friendly  Society — Failure  of  Objects — Surplus  or  unexpended  Funds — Charity 
— Cy-pres — Bona  Vacantia-^ Resulting  Trust. 

In  1810  a  society  was  established  to  raise  a  fund,  by  the  subscriptions, 
lines,  and  forfeitures  of  its  members,  to  provide  annuities  for  the  widows  of 
its  deceased  members.  In  1830  the  rules  were  revised,  and  the  society 
conformed  to  the  provisions  of  the  Friendly  Societies  Act,  1829,  but  the 
objects  of  the  society  were  in  no  way  altered.  By  1879  all  the  members 
had  died.  The  last  widow-annuitant  died  in  1892,  the  society  then  having 
a  surplus  or  unexpended  fund  of  1250Z. : — 

Held,  that  there  was  no  resulting  trust  in  favour  of  the  legal  personal 
representatives  of  the  members  of  the  society  :  that  the  society  was  not  a 
"  charity,"  and  therefore  the  unexpended  fund  was  not  applicable  cy-pres 
to  charitable  purposes  ;  and  that  the  fund  passed  to  the  Crown  as  bona 
vacantia. 

Decision  of  Chitty  J.  ([1895]  1  Ch.  489)  reversed. 

Appeal  by  the  Crown  from  the  decision  of  Chitty  J.  (1) 

The  facts  are  sufficiently  stated  in  the  report  of  the  case  in 
the  Court  below. 

The  appeal  was  heard  on  November  4,  1895. 

On  the  appeal  the  defendant  Edwards,  the  legal  personal 
representative  of  T.  H.  Edwards,  the  last  surviving  ordinary 
member  of  the  society,  abandoned  his  exclusive  claim  to  the 
unexpended  fund,  and  he  and  the  other  defendant  Clarke,  who, 
as  is  stated  in  the  report  in  the  Court  below,  had  been  added  as 
defendant  to  represent  the  legal  personal  representatives  of  the 
deceased  ordinary  members  as  a  body,  now  appeared  by  the 
same  counsel. 

Ingle  Joyce  {Sir  B.  E.  Webster,  A.-G.,  with  him),  for  the 
Crown,  repeated  the  arguments  urged  by  him  in  the  Court 
below,  and,  in  addition  to  the  cases  there  cited,  referred  to 


C.A, 

1895 

Nov.  4- 

1896 
Aug.  3, 


(1)  [1895]  1  Ch.  489. 
3  B  2 
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C.A.  Collinson  v.  Pater  (1),  and  also  to  Lewin  on  Trusts,  9th  ed. 
1896       p.  150. 

CuNNAOK       Bobertson-Macdonald,  for  the  plaintiffs,  the  trustees  of  the 


Fanvell,  Q.C.,  and  W.  D.  Batvlins,  for  the  defendants.  This, 
is  a  case  of  a  resulting  trust  in  favour  of  the  members  of  the 
society  or  their  legal  personal  representatives.  This  is  nothing 
more  than  a  friendly  society,  and  a  friendly  society  is  not  a 
charitable  institution :  therefore  the  funds  cannot  be  applied 
cy-pres  :  In  re  Clark's  Trust  (2),  a  case  which  has  never  been 
overruled  or  impeached.  Moreover,  there  is  no  reference  to 
poverty  in  the  rules  of  the  society,  and  poverty  in  the  recipient, 
is  an  essential  element  in  a  "charity":  A ttorneij -General  v.. 
Buke  of  Northumberland  (3)  ;  Coinmissioners  for  Special  Pur- 
poses of  the  Income  Tax  v.  Pemsel.  (4)  The  basis  of  this  society 
was  an  arrangement  under  which  the  members,  in  the  exercise 
of  foresight  and  caution,  bargained  for  certain  advantages  as  a 
condition  of  membership.  In  such  a  case  there  is  no  charity. 
The  case  does  not  differ  in  principle  from  one  in  which  a  mans 
buys  an  annuity  from  an  insurance  office.  It  is  a  mode  by 
which  a  man  by  becoming  a  member  can  purchase  a  provision 
for  his  widow,  apart  altogether  from  any  question  of  poverty, 
and  the  fact  of  purchase  excludes  any  notion  of  the  society  being 
a  charity.  It  is  like  a  tontine  society,  in  which  the  members  or 
subscribers  contract  inter  se  for  certain  advantages  :  Oldfield  v. 
Preston.  (5)  The  money  was  subscribed  for  a  specific  limited 
purpose  which  has  come  to  an  end,  and  the  fund  remaining  un- 
disposed of  belongs,  by  way  of  resulting  trust,  to  the  subscribers 
or  their  representatives.  It  is  not  bona  vacantia  at  all;  and 
the  Crown  can  only  claim  a  fund  as  bona  vacantia  where  it  is 
impossible  to  find  an  owner.  But  we  admit  that  if  there  is 
no  resulting  trust  then  the  fund  may  be  bona  vacantia. 

[They  also  referred  to  Broivn  v.  Dale.  (6)] 

Ingle  Joyce,  in  reply. 


V. 

Edwards. 


society. 


Cur,  adv.  vult^ 


(1)  2  Euss.  &  My.  344. 

(2)  1  Ch.  D.  497. 

(3)  7  Ch.  D.  745. 


(4)  [1891]  A.  C.  531. 

(5)  3  D.  F.  &  J.  398,  415-6. 

(6)  9  Ch.  D.  78. 
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1896.  Aug.  3.    Lord  Halsbury  L.C.    In  the  year  1810  a  c.A. 
<)ertain  number  of  persons  associated  themselves  together  for  the  1896 
purpose  of  providing  for  their  widows.    They  were  not  incorpo-  cunnack 
rated,  and  though  they  obtained  some  of  the  advantages  which  y^jy^'j^^j^^. 

are  involved  in  incorporation — inasmuch  as  they  came  under  the   

protection  of  the  Friendly  Societies  Acts — I  do  not  think,  for 
the  purpose  of  this  inquiry,  those  facts  are  important.  The 
question  which  the  Court  has  to  determine  would,  I  think,  have 
remained  the  same  if  they  had  been  simply  an  associated  body 
of  persons  for  the  purpose  which  I  have  described.  The  society 
has  lasted  to  a  very  recent  period,  but  is  now  extinct.  All  the 
members  are  dead,  but  a  remnant  of  the  common  fund, amounting 
to  something  over  1200/.,  now  remains. 

Chitty  J.  has  held  that  there  is  a  resulting  trust  in  favour  of 
the  personal  representatives  of  those  who  contributed  to  the 
fund.  I  think  we  are  all  of  opinion  that  that  view  cannot  be 
maintained.  The  entire  beneficial  interest  has  been  exhausted 
in  respect  of  each  contributor.  It  was,  as  I  shall  have  to  repeat 
in  another  view  of  the  case,  a  perfectly  businesshke  arrange- 
ment :  each  man  contributed  a  certain  sum  of  money  to  a 
•common  fund  upon  the  bargain  that  his  widow  was  to  receive, 
upon  terms  definitely  settled,  a  certain  annuity  proportionate  to 
the  time  during  which  the  husband  had  contributed  to  the 
common  fund.  There  never  was  and  there  never  could  be  any 
interest  remaining  in  the  contributor  other  than  the  right  that 
his  wife,  if  she  survived  him,  should  become  entitled  to  a  widow's 
portion  thus  provided.  This  was  the  final  and  exhaustive 
destination  of  all  the  sums  contributed  to  the  common  fund. 
Under  these  circumstances,  I  am  at  a  loss  to  see  what  room 
there  is  for  the  contention  that  there  is  any  resulting  trust. 

It  is  contended,  however,  that  this  association  may  be  re- 
garded as  a  charity.  Wide  as  has  been  the  meaning  given  to 
the  word  "charity"  in  the  Court  of  Chancery,  and,  indeed,  in 
one  case  by  the  House  of  Lords,  a  width  of  interpretation 
which  I  confess  has  seemed  to  me  in  some  cases  extravagant,  I 
do  not  think  that  a  perfectly  businesslike  arrangement  like  this, 
in  which  a  number  of  persons  associate  together  and  contribute 
funds  to  provide  for  their  own  widows,  has  ever  been  regarded 


Lord  Halsbuiy 
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O.A.      as  charity.    I  think  the  observations  of  Hall  V.-C.  in  In  re 
1896       ClarWs  Trust  (1)  are  entitled  to  great  weight.    His  observations- 
CuNNACK    were  directed  to  a  society  whose  members  were  to  provide  by 
Bdwaeds    subscriptions  and  fines  a  fund  to  be  distributed  for  their  mutual 
benefit  in  cases  of  sickness,  lameness,  or  old  age.    In  Fease  v. 
Pattinson  (2)  and  Spiller  v.  Maude  (3)  it  was  assumed  by  the 
learned  judges  in  those  cases,  whether  rightly  or  wrongly  it  is- 
immaterial  to  consider,  that  the  relief  of  poverty  and  suffering 
formed  one  of  the  elements  of  the  associations  therein  discussed. 
Here  no  such  question  can  possibly  arise ;  it  cannot  be  pre- 
tended that  a  wealthy  widow  would  not  be  entitled  to  claim  her 
annuity  equally  with  a  poor  one.    If  this  be  a  charitable  institu- 
tion it  would  be  difficult  to  contend  that  every  life  insurance 
company  did  not  fall  under  the  same  category. 

I  am  therefore  of  opinion  that  this  was  not  a  charitable 
institution.  The  only  other  alternative  remaining  is  that  which 
I  adopt,  namely,  that  these  funds  are  bona  vacantia,  and  belong 
to  the  Crown  in  that  character. 


A.  L.  Smith  L.J.  Chitty  J.  has  decided  that  in  this  case 
there  existed  no  gift  expressing  a  general  intent  of  charity  sO' 
that  the  fund  in  question  could  be  applied  cy-p^es  for  charitable 
purposes ;  also  that  the  Crown  did  not  take  the  fund  as  bona 
vacantia ;  and  he  held  that  there  existed  a  resulting  trust  in 
favour  of  the  personal  representatives  of  all  those  who  had  been 
subscribers  to  the  fund,  and  he  directed  inquiries  accordingly. 
The  fund  was  started  in  1810.  The  last  surviving  ordinary 
member  died  in  1878,  the  last  honorary  member  in  1879,  and 
the  last  widow  in  1892,  at  which  time  the  trustees  of  the  society 
had  1250^.  in  hand  undisposed  of.  The  question  is,  What 
is  to  become  of  this  fund  ?  In  order  to  determine  if  there 
be  a  resulting  trust,  it  is  necessary  to  ascertain  what  were 
the  conditions  under  which  each  subscriber  subscribed  to  the 
fund. 

In  the  year  1810  certain  persons  in  the  town  of  Helston 
formed  themselves  into  a  society  called  the  Helston  Equitable 

(1)  1  Ch.  D.  497.  (2)  32  Ch.  D.  154, 

(3)  32  Ch.  D.  158,  n. 
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Annuitant  Societj^  and  agreed  inter  se  that  they  would  sub-      a  A. 
scribe  to  a  common  fund  out  of  which  each  member's  widow  1896 
should  be  provided  for  to  the  maximum  extent  of  25/.  per  Cunnack 
annum   during  her  widowhood.     Each   subscriber  to  this  j]j3^!J*p^i3g 
common  fund  (I  am  not  now  dealing  with  honorary  members)  ^  ^       ^  ^ 

did  so  upon  the  terms  that  if  he  left  a  widow  the  trustees  of   

the  society  should  out  of  that  fund  provide  for  her  in  the  pre- 
scribed manner  during  her  widowhood.  If  a  member  died 
leaving  no  widow,  there  was  no  resulting  trust  in  favour  of  his 
personal  representative  upon  his  death  ;  his  subscriptions  were 
not  to  be  returned  to  them,  but  were  to  remain  with  the  societ}^ 
and  form  part  of  its  common  fund.  If  a  member  left  a  widow 
she  was  to  be  provided  for  during  her  widowhood,  and  although 
the  amount  of  subscriptions  the  member  had  paid  might  possibly 
not  have  been  exhausted  by  making  the  contemplated  provision 
for  his  widow,  nevertheless  the  surplus  was  not  to  be  returned 
to  his  personal  representatives  when  the  widow  died,  but  the 
whole  beneficial  interest  in  what  was  left  also  formed  part  of 
the  common  fund  of  the  society.  In  neither  case  was  there 
any  resulting  trust  in  favour  of  the  representatives  of  the 
deceased  member. 

But  it  was  argued  that  the  proper  implication  is  that  when 
the  society  itself  came  to  an  end,  as  it  has  done,  there  was  then 
a  resulting  trust  of  what  might  happen  to  be  in  the  coffers  of 
the  society  in  favour  of  all  the  personal  representatives  of  those 
who  had  been  members  since  the  year  1810,  and  Chitty  J.  has 
so  held.  Now  it  was  never  contemplated  that  the  society 
would  come  to  an  end  ;  but,  on  the  contrary,  provision  was 
made  for  the  introduction  of  new  members  for  its  perpetual 
existence;  and  the  existing  members  had  power  to  alter  and 
revise  the  rules,  so  that,  if  it  was  found  that  the  society  was  too 
affluent,  provision  might  be  made  as  to  what  was  to  be  done 
with  what  money  might  not  be  wanted.  As  the  member  paid 
his  money  to  the  society,  so  he  divested  himself  of  all  interest 
in  this  money  for  ever,  with  this  one  reservation,  that  if  the 
member  left  a  widow  she  was  to  be  provided  for  during  her 
widowhood.  Except  as  to  this  he  abandoned  and  gave  up  the 
money  for  ever. 


/' 


A.  L.  Smith  L.  T. 
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C.A.         The  case  of  Smith  v.  Cooke  (1),  in  which  it  was  held  there 
1896       was  no  resulting  trust,  shews  the  principle  applicable  to  such  a 
CuNNACK    point.    In  my  opinion  this  case  cannot  be  likened  to  that  of  a 
Edwards  providing  a  fund  by  way  of  trust  for  the  payment  of  an 

annuity  to  his  widow  during  her  life,  and  making  no  provision 
for  the  fund  when  the  widow  died  and  her  interest  therein 
ceased,  in  which  case  there  would  be  a  resulting  trust,  because 
the  implication  in  such  a  case  would  be  that  the  settlor  intended 
that  when  the  trust  came  to  an  end  the  fund  should  revert  to 
his  representatives,  he  not  having  provided  to  whom  it  should 
then  go.  In  such  a  case  there  would  be  no  abandonment  of 
the  fund  as  in  the  present  case.  In  my  opinion  there  was  no 
resulting  trust  in  favour  of  all  those  members  who  had  ever 
subscribed  to  the  fund. 

The  question  then  arises.  To  whom  does  the  1250^.  belong  ? 
It  is  admitted  it  does  not  belong  to  the  society,  for  its  objects 
have  come  to  an  end  ;  nor  to  the  trustees  of  the  society,  nor  to 
the  representatives  of  the  last  surviving  subscriber ;  and  as,  for 
the  reasons  above,  it  does  not  belong  to  the  representatives 
of  the  members  who  have  subscribed  since  1810,  all  possible 
claimants  being  exhausted,  it  belongs  to  the  Crown  as  bona 
vacantia,  unless  the  doctrine  of  cy-pres  is  to  be  applied,  as 
where  there  is  a  trust  which  manifests  a  general  intention  to 
devote  a  fund  to  charity.  The  question  is,  Do  the  facts  of  this 
case  shew  such  a  trust  ?  The  society,  it  will  be  noticed,  was 
not  a  corporation.  It  had  no  entity  different  from  that  of  each 
of  its  members.  Take  the  society  as  it  originally  existed  in 
1810  down  to  1830,  before  it  adopted  the  Friendly  Societies  Act 
of  1829  :  during  that  period,  what  was  the  object  and  intention 
of  each  member  joining  and  becoming  a  member  of  the  society  ? 
Was  his  object  to  aid  the  widows  of  the  other  members,  or  only 
to  aid  his  own  particular  widow  ?  I  cannot  doubt  that  his  sole 
and  real  object  was  that  by  becoming  a  member  he  might  thus 
be  enabled  to  provide  for  his  widow  more  efficiently  than  he 
otherwise  would  have  been  able  to  do.  Some  of  the  members 
appear  to  have  been  of  position  and  importance  in  Helston,  one 
having  been,  it  was  stated,  twice  mayor,  one  a  solicitor,  and 
(1)  [1891]  A.  C.  297. 
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others  tradesmen  of  the  town.  His  object  and  intention  in  C.A. 
becoming  a  member  was  not  to  provide  for  the  widows  of  the  1896 

other  members  ;  that  was  not  his  object  at  all.    It  was  simply  Cunnack 

and  solely  to  make  a  provision  for  his  own  widow,  not  only  by  j^jjj'^jjjjg 

means  of  his  own  subscriptions,  but  also  by  means  of  the  sub-   

^  '  _       A.  L.  Smith  L.J. 

scriptions  of  those  members  who  might  happen  to  die  leaving   

no  widows  or  whose  widows  might  die  shortly  after  becoming 
widows,  so  augmenting  the  common  fund,  together  with  what 
might  be  obtained  by  means  of  the  subscriptions  of  such 
honorary  members  as  could  be  induced  to  subscribe.  "What 
each  man  did  in  becoming  a  member  was  to  set  up  and  keep 
going  a  sort  of  mutual  insurance  whereby  to  insure  a  better 
provision  for  his  own  widow  after  his  death  than  he  otherwise 
would  have  been  able  to  make. 

Now,  has  such  an  act  as  this  ever  been  held  to  manifest  a 
general  intention  to  devote  a  fund  to  charity,  or  indeed  to  con- 
stitute charity  at  all  ?  I  am  aware  that  there  are  many  objects 
besides  those  enumerated  as  charitable  objects  in  the  preamble 
to  the  Statute  of  Elizabeth  (43  Eliz.  c.  4),  of  which  providing 
for  one's  own  widow  is  not  one,  which  the  Courts  have  held  to 
be  charitable  and  of  a  public  nature,  either  as  being  analogous  to 
the  enumerated  objects  or  by  being  within  the  spirit  and  intent 
of  the  Act ;  and  the  recent  case  in  the  House  of  Lords  of  Com- 
missioners for  Special  Purposes  of  the  Income  Tax  v.  Pemsel  (1) 
shews  that  this  is  so  ;  but  nothing  can  be  found  in  that  case 
which  gives  countenance  to  the  argument  that  a  man,  by  pro- 
viding a  fund  for  the  benefit  of  his  own  wife  after  his  death, 
creates  a  charitable  trust  for  a  public  purpose.  There  are,  it  is 
true,  cases  in  which  a  gift  to  widows  and  orphans  of  a  parish, 
to  widows  of  seamen  of  a  particular  port,  to  twenty  aged 
widows  and  spinsters,  to  the  widows  of  respectable  tradesmen, 
to  poor  relations  generally,  have  been  held  to  shew  a  general 
intention  of  charity;  but  these  are  gifts  to  a  class,  and  very 
different  from  a  gift  to  a  man's  own  vi^ife  to  take  effect  after  his 
death.  No  case  has  been  cited,  nor  can  I  find  one,  in  which 
such  a  gift  has  been  held  to  be  charitable,  to  which  cy-pres 
applies. 

(1)  [1891]  A.  C.  531. 
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O.A.         It  has  been  pointed  out  that  the  members  of  the  Helston 
1896       Society  altered  its  rules  in  1830  so  as  to  conform  with  the  pro- 
CuNNACK    visions  of  the  Friendly  Societies  Act,  1829  (10  Geo.  4,  c.  56) ; 
Edwaeds  ^  cannot  see  that  by  so  doing  they  created  a  charitable 

A  L^^hL  J  ^^^^^      ^  public  purpose  if  they  had  not  done  so  before.  What 

  the  society  was  before  the  adoption  of  the  Friendly  Societies 

Act  as  regards  being  a  charity  for  a  public  purpose,  so  it 
remained,  the  provisions  of  that  Act,  as  it  appears  to  me,  having 
been  adopted,  not  for  the  purpose  of  altering  the  objects  of  its 
members,  but  for  purposes  of  administration.  To  hold  in 
this  case  that  each  member  must  be  taken  to  have  created  a 
charitable  trust  for  the  public  benefit  of  the  place  where  his 
widow  might  happen  to  reside  after  his  death,  because  his 
widow  might  otherwise  have  possibly  gone  upon  the  rates  of 
that  place,  is  to  me,  with  all  submission,  so  far-fetched  that  I 
cannot  adopt  it.  It  appears  to  me  to  be  stretching  beyond  all 
bounds  anything  that  has  been  held  before  to  hold  that  this  is 
a  charitable  trust  for  a  public  purpose ;  and  for  the  reasons  I 
have  endeavoured  to  give  I  agree  with  Chitty  J.  and  hold  that 
it  is  not. 

In  my  judgment  the  Crown  is  entitled  to  the  1250Z.  as  bona 
vacantia,  and  it  should  be  so  declared,  and  the  costs  of  all 
parties  should  come  out  of  the  fund. 


EiGBY  L.J.  In  this  case  we  have  to  determine  the  owner- 
ship of  a  fund  of  1250Z.,  the  whole  remaining  property  which 
formerly  belonged  to  a  friendly  society  called  the  Helston 
Equitable  Annuitant  Society.  All  claims  on  the  society  have 
been  satisfied,  and  the  society  itself  has  ceased  to  exist  by 
reason  of  the  death  of  all  its  members. 

The  learned  judge,  from  whose  judgment  this  appeal  has 
been  brought,  has  held  that  there  is  a  resulting  trust  in  favour 
of  all  members  of  the  society  from  its  commencement,  or  their 
personal  representatives,  in  proportion  to  the  respective  contri- 
butions made  by  the  members.  The  members  of  the  society 
might  be  ordinary  and  honorary  members  as  afterwards 
explained. 

In  the  Court  below  the  personal  representative  of  T.  H. 
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Kigby  L  J". 


Edwards,  tha  last  surviving  ordinary  member,  who  died  in  C.A, 
1878,  claimed  that  he  as  survivor  was  entitled  to  the  whole  1896 
fund  ;  but  on  the  appeal  this  claim  was  not  urged,  and  the  cunnace 
personal  representative  of  Edwards  joined  in  supporting  the  ^p^^jj^g 
judgment  of  the  learned  judge  in  favour  of  members  generally. 
The  last  surviving  member  was  an  honorary  member,  Sir  E. 
Vyvyan,  w^ho  died  in  1879.    His  personal  representatives  have 
disclaimed  all  interest  in  the  fund. 

On  behalf  of  the  Attorney-General  the  fund  was  claimed  for 
the  Crown  as  bona  vacantia ;  and  as  an  alternative  case — ■ 
though  this,  I  think,  was  not  before  us  argued  as  the  main 
point^ — it  was  argued  that  the  fund  is  a  charitable  fund  and 
ought  to  be  applied  cy-pres  for  charitable  purposes.  I  do  not 
feel  sure  that,  if  the  case  had  come  before  me  for  the  first  time 
sitting  alone,  I  should  not  have  held  the  society  a  charity. 
This  conclusion,  however,  w^ould  have  been  founded  upon  a 
number  of  reasons,  no  one  of  which  would  have  been  conclusive 
in  itself,  derived  from  the  special  rules  of  the  society,  and 
indications  contained  in  the  statutes  regulating  friendly  societies 
during  the  existence  of  this  society  and  now  repealed ;  and  I  do 
not  think  that  I  ought  in  such  a  case  to  differ  from  the  learned 
judge  in  the  Court  below  and  my  colleagues  in  this  Court, 
and  I  say  nothing  more  on  the  point.  [His  Lordship  then 
stated  the  facts,  and,  after  reading  the  rules  of  the  society, 
proceeded : — ] 

The  provisions  of  the  Eriendly  Societies  Act,  1829  (10  Geo.  4, 
c.  56),  which  appear  material  for  consideration  on  the  question 
whether  there  is  a  resulting  trust  may  be  summarized  as 
follows : — 

Sect.  3  makes  it  obligatory  on  every  society  established  under 
the  Act,  before  confirmation  of  the  rules  by  justices  as  after- 
wards directed,  to  declare,  by  one  or  more  of  the  rules  to  be 
confirmed,  all  and  every  the  intents  and  purposes  for  which 
the  society  is  intended  to  be  established,  and  by  such  rules  to 
direct  all  and  every  the  uses  and  purposes  to  which  the  money 
which  shall  from  time  to  time  be  subscribed,  paid  or  given  to 
or  for  the  use  or  benefit  of  such  society,  or  which  shall  arise 
therefrom,  or  in  any  wise  shall  belong  to  the  society,  shall  be 
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C.A.  appropriated  and  applied,  and  in  what  circumstances  any 

1896  member  of  tlie  society  or  other  person  shall  become  entitled  to 

CimNlcK  any  part  thereof. 

Edwards  Sect.  8  provides  for  the  rules,  when  confirmed,  becoming 
  binding:  on  the  members  and  officers  of  the  society  and  the 

RigbyL.J.  ^  ^ 

  several  contributories  thereto. 

Sect.  26  provides  for  the  dissolution  of  the  society,  and, 
among  other  things,  that  it  shall  not  be  lawful  for  the  society, 
by  any  rule  made  on  the  dissolution  or  determination,  to  direct 
the  division  or  distribution  of  any  part  of  the  stock  or  fund  to 
or  amongst  the  members,  other  than  f^  carrying  into  effect 
the  general  intents  and  purposes  of  the  society  declared  by  them 
and  confirmed  by  the  justices. 

Sect.  39  provides  that  the  Act  is  to  extend  to  all  friendly 
societies  thereafter  to  be  established,  and  also  to  societies 
already  established  as  soon  as  they  should  think  fit  to  conform 
to  it. 

The  Act  of  1829  appears  to  have  remained  in  force  until 
repealed  with  other  Acts  by  13  &  14  Vict.  c.  115,  but  the 
repealed  Acts  remained  in  force,  subject  to  immaterial  excep- 
tions, with  reference  to  societies  formed  under  them. 

In  my  judgment  there  is  no  resulting  trust  in  the  present 
case  on  the  following  grounds.  All  the  contributions  of  ordinary 
and  honorary  members,  and  all  fines  and  forfeitures,  are  to  go 
into  one  common  fund.  Probably,  even  if  all  the  accounts  of 
the  society  from  the  year  1810  were  in  existence,  it  would  be 
impossible  to  follow  the  destination  of  the  particular  contribu- 
tions made  by  each  member,  or  to  separate  them  from  the 
voluntary  contributions  and  funds  arising  from  fines  and 
forfeitures. 

All  the  books  of  the  society  up  to  the  year  1850  have,  how- 
ever, been  lost,  and  there  is  nothing  to  shew  how  far  the  1250Z. 
remaining  has  been  made  up  of  contributions  of  honorary 
members,  or  of  fines  or  forfeitures,  or  what  contributions  of 
ordinary  members  form  part  of  it.  Probably  the  only  safe 
inference  is  that  the  contributions  of  members,  for  many  years 
after  the  establishment  of  the  society,  have  long  ago  been 
entirely  expended  in  payments  to  widows  of  former  members. 
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or  fpr  other  purposes  of  the  society,  and  that  the  1250Z.  contains  C.  A. 
no  part  of  such  earher  contributions.  1896 

The  members  were  not  cestuis  que  trust  of  the  funds  or  of  Cunnack 
any  part  thereof,  but  persons  who,  under  contracts  or  quasi-  edwards, 
contracts  with  the  society,  secured  for  valuable  consideration  j 

certain  contingent  benefits  for  their  widows  which  could  be   

enforced  by  the  widows  in  manner  provided  by  the  Acts.  Any 
surplus  would,  according  to  the  scheme  of  the  rules,  be  properly 
used  up  (under  appropriate  amendments  of  the  rules)  either  in 
payment  of  larger  annuities  or  in  reduction  of  contributions. 
It  is  true  that  no  such  alterations  were  made,  and  it  is  now  too 
late  so  to  distribute  the  funds  ;  but  I  do  not  think  that  such 
omission  can  give  to  the  contracting  parties  any  benefit  which 
they  did  not  bargain  for. 

The  rules,  which,  according  to  the  Act,  are  to  state  all  the 
uses  of  the  stock,  contain  no  provision  in  favour  of  members. 

It  is  difficult  to  see  w^hy  the  personal  representatives  of 
deceased  members  should  be  entitled  to  any  money  produced 
by  voluntary  contributions,  fines  and  forfeitures,  but  no  doctrine 
of  resulting  trust  would  entitle  them. 

On  the  whole,  I  conclude  that  there  is  no  resulting  trust. 

Solicitors  :  Hare  d-  Co.  ;  Bobbins,  Billing  <£•  Co.,  for  Marrack, 
N alder  d-  Hocking ,  Truro. 

G.  I.  F.  C. 
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In  re  LUMLEY. 
Ex  parte  HOOD  BAKES. 

[1892    L.  518.] 

Married  Woman — Separate  Use — Bestraint  on  AntlrApation — Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75). 

A  restraint  on  anticipation  may,  in  a  settlement  made  since  the  Married 
Women's  Property  Act,  1882,  came  into  operation,  be  effectually  annexed 
to'  a  life  estate  thereby  given  to  her,  though  not  in  terms  limited  to  her 
separate  use,  and  only  made  separate  estate  by  force  of  the  Act. 

Such  restraint  is  not  invalidated  by  the  life  estate  being  given  without 
impeachment  of  waste. 

This  was  an  appeal  by  Mr.  Hood  Barrs  from  an  order  of 
^orth  J.  refusing  a  motion  of  which  notice  was  given  on 
June  8,  1896,  that  a  receiver  might  be  appointed  of  the  rents 
then  due  and  in  arrear  to  Mrs.  Cathcart  arising  from  certain 
real  estates  at  Wootton  and  Stourbridge,  by  way  of  equitable 
execution  of  orders  made  in  this  matter,  directing  payment  of 
costs  by  Mrs.  Cathcart  to  the  applicant. 

The  orders  by  which  costs  were  directed  to  be  paid  by  Mrs. 
Cathcart  to  Mr.  Hood  Barrs  were  dated  respectively  Novem- 
ber 4,  1893,  December  9,  1893,  June  27,  1894,  and  August  2, 
1894. 

The  real  estates  in  question  were  by  an  ante-nuptial  settle- 
ment, dated  July  19,  1887,  limited  to  the  use  of  Mrs.  Cathcart 
(then  Mary  Unwin)  in  fee  simple  until  the  then  intended  mar- 
riage should  be  solemnized,  and  after  the  solemnization  thereof 
''to  the  use  of  the' said  Mary  Unwin  during  her  life  without 
impeachment  of  waste  and  without  power  of  anticipation," 
with  divers  remainders  over. 

The  rents  of  which  it  was  now  sought  to  obtain  a  receiver 
accrued  due  on  March  25,  1896.  North  J.  refused  the  motion 
with  costs  to  be  set  off  against  the  costs  due  from  Mrs.  Cathcart 
to  the  applicant. 

Mr.  Hood  Barrs  appealed. 

The  appellant  in  person.     There  is  no  valid  restraint  on 


C.  A. 

1896 
Aug.  5,  10. 
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anticipation,  the  property  not  being  limited  to  Mrs.  Cathcart's  C.  A. 
separate  use.  The  restraint  is  a  mere  incident  of  the  separate  189G 
use,  and  has  no  independent  existence :  Stogdon  v.  Lee  (1) ;  in  re 
see  observations  of  Fry  L.J.  (2);  Tullett  v.  Armstrong.  (3) 
Separate  use  cannot  be  miphed  irom  a  restramt  on  anticipa-  Hood  Barks. 
tion.  Then  it  is  said  that  the  Married  Women's  Property  Act, 
1882,  creates  a  separate  estate  in  the  property.  But  under 
that  Act  a  married  woman's  property  is  made  separate  pro- 
perty in  the  same  manner  as  if  she  were  a  feme  sole.  She 
stands,  therefore,  as  to  property  in  the  same  condition  as  a 
man,  and  cannot  withdraw  her  property  from  her  creditors  by 
a  restraint  on  anticipation  any  more  than  a  man  can  do  so. 
Sect.  19  of  the  Act  leaves  a  restraint  on  anticipation  where 
it  was  before ;  it  does  not  give  effect  to  it  where  it  would  have 
had  no  effect  apart  from  the  Act,  or  authorize  the  annexing 
of  it  to  a  married  woman's  estate  in  any  way  in  which  it 
could  not  be  done  before.  [Symo7ids  v.  Wilkes  (4)  was  referred 
to.]  Then  the  words  allowing  Mrs.  Cathcart  to  commit  waste 
are  inconsistent  with  the  words  restraining  anticipation,  and, 
being  precedent  to  them,  must  prevail  over  them :  Cope  v. 
Cope.  (5)  Part  of  this  property  is  a  mining  property,  and  the 
authority  to  commit  waste  enables  Mrs.  Cathcart  to  take 
away  part  of  the  corpus  of  the  property.  In  Clive  v.  Clive  (6) 
James  L.J.  treats  a  power  to  commit  waste  as  inconsistent 
with  a  restraint  on  anticipation. 

But  supposing  there  is  a  valid  restraint  on  anticipation,  I 
contend  that  rents  which  became  due  before  the  application 
for  equitable  execution  can  be  attached :  Cox  v.  Bennett.  (7) 
The  decision  in  Hood  Barrs  v.  Cathcart  (8),  that  rents  not 
due  when  the  judgment  was  given  against  the  married  woman 
cannot  be  attached,  was  overruled  by  the  House  of  Lords  in 
Hood  Barrs  v.  Heriot  (9),  and  the  income  in  the  present  case, 
though  it  became  due  after  the  orders  under  which  the  costs 

(1)  [1891]  1  Q.  B.  661.  (5)  15  Sim.  118, 126  ;  Sliep.  Touch.  88. 

(2)  Ibid.  070.  (6)  L.  R.  7  Ch.  433, 

(3)  1  Beav.  1.  (7)  [1891]  1  Ch.  617,  623. 

(4)  13  W.  R.  1026.  (8)  [1894]  2  Q.  B.  559. 

(9)  [1896]  A.  C.  174. 
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C.A.  are  payable,  can  be  made  available  by  the  appointment  of  a 
1896  receiver,  as  it  has  accrued  due  before  the  application  to  enforce 
In  re      the  Order. 

LuMLEY.  Willoughhy  Williams,  for  Mrs.  Cathcart.  The  last  point  is 
Hood  Bakrs.  disposed  of  by  the  judgment  of  the  Court  of  Appeal  in  White- 
ley  V.  Edivards  (1),  v^here  it  was  decided  that  when  there  is; 
a  restraint  on  anticipation,  a  judgment  cannot  be  enforced 
against  arrears  of  income  accruing  due  after  its  date,  and  that 
Hood  Barrs  v.  Heriot  (2)  does  not  affect  Hood  Barrs  v. 
Cathcart.  (3) 

As  to  the  question  whether  a  restraint  on  anticipation  can 
be  attached  to  an  estate  which  is  not  limited  to  the  separate 
use  of  the  married  woman,  but  is  only  made  separate  property 
by  the  Married  Women's  Property  Act,  the  point  was  dis- 
cussed before  the  Court  of  Appeal,  in  Hood  Barrs  v.  Cathcart 
(July  23,  1894  (4)),  and  Kay  L.J.  gave  a  decision  which  I 
will  read  at  length.  (5)  His  Lordship  is  clear  that  a  restraint 
on  anticipation  can  be  attached  to  property  which  is  made 
separate  estate  only  by  the  Act.  The  books  on  conveyancings 
published  shortly  after  the  passing  of  the  Act,  relied  on  the 

(1)  [1896]  2  Q.  B.  48.  to  me  a  most  absurd  argument :  that 

(2)  [1896]  A.  C.  174.  to  that  separate  use,  because  it  was  a 

(3)  [1894]  2  Q.  B.  559.  legal  separate  use  created  by  the  Act, 

(4)  Not  reported.  the  restraint  on  anticipation  cannot 

(5)  Kay  L.J.,  after  dealing  with  be  affixed.  We  have  only  to  look  at 
another  point,  proceeded  as  follows  : —  the  Act  of  Parliament  to  see  that  it 

*'  It  has  been  argued  that  this  never  contemplates  that  there  should  be 

was  money  as  to  which  there  was  a  affixed  to  that  legal  separate  use  a 

restraint  on  anticipation.    I  utterly  restraint  on  anticipation,  because  s.  19 

disagree  with  the  argument  from  one  refers  to  the  very  thing  itself,  and 

point  to  another.    By  the  marriage  points  out  that  nothing  in  the  Act  of 

settlement  of  this  lady,  which  was  Parliament  was  intended  to  affect  or 

executed  in  1887  at  a  time  when  the  interfere  with  the  restraint  on  antici- 

Married    Women's    Property    Act  pation  contained  in  a  settlement  made 

applied,  she  was  entitled  at  law  for  either  before  or  after  the  Act :  those 

her  separate  use  for  life  to  all  the  real  words  are  express.     Therefore  that 

estate  of  which  she  had  been  the  argument  is  a  perfectly  impossible 

absolute  o^vner.    This  settlement  was  argument  to  any  one  who  studies  the 

made  on  the  occasion  of  that  marriage,  Act  of  Parliament,  and  to  any  one  who 

and  added  to  that  separate  use  the  has  the  slightest  pretensions  to  be  a 

usual  restraint  on  anticipation.    We  lawyer." 
have  been  entertained  with  what  seems 
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Act,  and  omitted  the  limitation  to  the  separate  use  ;  but  after-      C.  A. 
wards  they  reverted  to  the  old  form.    There  is  no  difference  1896 
between  property  settled  to  a  married  woman's  separate  use 
and  property  which  is  made  her  separate  estate  by  the  Act : 
In  re  Armstrong.  (1)  Hood'^Barrs. 

As  to  the  life  estate  being  without  impeachment  of  waste, 
there  is  no  doubt  a  rule  that  if  two  clauses  in  a  deed  are  incon- 
sistent the  first  prevails;  but  the  Court  looks  to  the  whole 
instrument,  and  does  not  resort  to  that  rule  except  in  a  case  of 
necessity.  Here  the  restraint  on  anticipation  is  the  principal 
thing.  If  there  is  an  inconsistency  it  only  affects  waste,  and 
does  not  affect  my  position  as  to  the  rents.  But  there  really 
is  no  inconsistency — the  tenant  for  life  may  commit  waste, 
but  cannot  do  it  by  way  of  anticipation  :  thus,  for  instance,  she 
cannot  give  anything  in  the  nature  of  a  mining  lease  which 
would  authorize  the  lessee  to  commit  future  waste.  In  David- 
son's Precedents,  3rd  ed.  vol.  3,  p.  1195,  and  Key  and  Elphin- 
stone's  Precedents,  4th  ed.  vol.  2,  p.  613,  are  clauses  similar 
to  the  present,  with  a  restraint  on  anticipation  annexed  to  a 
life  estate  without  impeachment  of  waste. 

Mr.  Hood  BarrSy  in  reply. 

Cur.  adv.  vuU, 

Aug.  10.  LiNDLEY  L.J.  Mr.  Hood  Barrs  seeks  to  enforce 
an  order  for  costs  against  rents  which  became  due  to  Mrs. 
Cathcart  since  the  order  was  made.  North  J.  has  decided  that 
he  is  not  entitled  to  do  this,  because  the  property  from  which 
the  rents  accrue  was  settled  on  Mrs.  Cathcart  without  power  of 
anticipation.  Mr.  Hood  Barrs  has  appealed — first,  upon  the 
ground  that  the  restraint  against  anticipation  is  invalid ;  and, 
secondly,  upon  the  ground  that,  even  if  it  is  valid,  he  can  reach 
the  rents  now  that  they  are  in  arrear.  That  he  cannot  reach 
them  if  Mrs.  Cathcart  is  effectually  restrained  from  anticipation 
is  now  settled  by  the  decisions  of  the  Court  of  Appeal  in  Hood 
Barrs  v.  Cathcart  (2)  and  Whiteley  v.  Edwards.  (3)  These 
decisions  are  in  no  way  opposed  to  Hood  Barrs  v.  Heriot  (4), 

(1)  21  Q.  B.  D.  264.  (3)  [1896]  2  Q.  B.  48. 

(2)  [1894]  2  Q.  B.  559.  (4)  [1896]  A.  C.  174. 
Vol.  II.  1896.                         3  (7  1 
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c.  A.      but  are  quite  consistent  with  it.    They  are,  I  admit,  opposed  to 
1896       some  remarks  of  my  own  in  Cox  v.  Bennett  (1)  ;  but  they  are 
jn  re      not  opposed  to  the  decision  in  that  case,  which  was  approved 
LuMLEY.  House  of  Lords  in  Hood  Barrs  v.  Heriot.  (2)  Whiteley 

Hood  Bares.  V.  Edwards  (3),  which  was  decided  after  Hood  Barrs  v, 
Lindiey  L.J.   Heriot  (2),  is  conclusive  on  this  point. 

The  question  whether  the  restraint  against  anticipation  in 
Mrs.  Cathcart's  marriage  settlement  is  valid  or  not,  is  also,  in 
my  opinion,  settled  by  the  decision  of  the  Court  of  Appeal  in 
Hood  Barrs  v.  Cathcart,  on  July  23,  1894,  a  report  of  which 
has  been  furnished  to  us  by  Mr.  Hood  Barrs.  In  that  case  he 
urged  the  argument  which  he  has  addressed  to  us  on  the 
present  occasion,  and  the  Court  decided  against  him.  The 
Master  of  the  EoUs  and  A.  L.  Smith  L.J.  considered  the  point 
not  open  after  the  previous  decision  in  Hood  Barrs  v.  Cath- 
cart  (4) ;  but  Kay  L.J.  shewed  that  the  argument  was  incon- 
sistent with  s.  19  of  the  Married  Women's  Property  Act,  1882. 
It  may  be  that  the  validity  of  the  restraint  against  anticipation 
had  previously  been  assumed,  and  not  decided  ;  but  it  was  dis- 
tinctly raised  and  decided  on  July  23,  1894.  Having,  however, 
looked  into  the  matter  myself  before  I  had  satisfied  myself  that 
the  point  had  been  already  actually  decided,  I  will  state  that, 
in  my  opinion,  Mr.  Hood  Barrs'  argument  is  quite  untenable. 
The  omission  of  the  words  "  for  her  separate  use,"  which  would 
have  been  fatal  if  the  case  did  not  fall  within  the  Act  of  1882 
(see  Btogdon  v.  Lee  (5)),  is  not  so  if  that  Act  applies,  as  it  clearly 
does.  By  ss.  1  and  2  of  the  Act  the  property  settled  became 
Mrs.  Cathcart's  separate  property,  although  the  words  "  for  her 
separate  use  "  were  not  inserted  in  the  settlement ;  and,  as  the 
settlement  did  restrain  her  from  anticipation,  that  restraint 
became  operative  by  s.  19.  The  attempt  to  draw  a  distinction 
between  the  separate  property  of  a  married  woman  and  property 
settled  on  her  for  her  separate  use  has  been  made  before,  and 
made  in  vain  :  see  In  re  Armstrong.  (6)  That  case  also  shews 
that  "  affect "  in  s.  19  means  "  invalidate  "  or  "  render  inopera- 


(1)  [1891]  1  Ch.  617,  623. 

(2)  [1896]  A.  C.  174. 

(3)  [1896]  2  a  B.  48. 


(4)  [1894]  2  Q.  B.  559. 
(6)  [1891]  1  Q.  B.  661. 
(6)  21  Q.  B.  D.  264. 
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tive;"    As  to  the  introduction  of  the  words  "  without  impeach-      C.  A. 
ment  of  waste,"  they  might  perhaps  create  a  difficulty  if  we  1896 
were  deahng  with  a  case  of  waste,  although  I  douht  whether 
they  would  even  then  ;  but  we  are  not  dealing  with  such  a  case,  i^^^ley. 
The  appeal  must  be  dismissed  with  costs.  Hood'b^arrs. 

Lopes  L.J.  I  am  of  the  same  opinion.  As  regards  the 
restraint  on  anticipation,  it  is  said  that  that  restraint  is  inopera- 
tive because  it  is  not  preceded  by  the  words  for  her  separate 
use."  Now,  whatever  the  state  of  things  might  have  been,  or 
whatever  the  authorities  may  have  been  in  support  of  that 
contention  before  the  Married  Women's  Property  Act,  1882,  I 
think  any  such  contention  can  no  longer  be  maintained,  because, 
in  my  judgment,  the  Act  supplies  the  words  for  her  separate 
use  "  ;  and  when  those  words  are  supplied,  the  restraint  against 
anticipation  attaches.  With  regard  to  the  rents  in  arrear,  I  say 
nothing  beyond  what  has  been  said  by  my  Lord  on  the  present 
occasion ;  and  I  think,  as  I  have  said  on  previous  occasions,  that 
that  matter  has  been  determined  by  the  case  in  the  House  of 
Lords. 

Then  it  is  said  that  the  gift  being  a  gift  without  impeach- 
ment of  waste,  that  is  repugnant  to  any  restraint  on  anticipa- 
tion. I  am  clearly  of  opinion  that  that  contention  cannot  be 
maintained ;  it  may  be  good  as  far  as  waste  isi  concerned,  but 
it  cannot  be  good  any  further.  I  have  had  the  opportunity  of 
seeing  the  judgment  given  by  my  brother  Lindley,  and  I  think 
it  is  the  right  one  in  the  case. 

Solicitors  :  Hood  Barrs ;  Edward  H.  Quiche, 

H.  C.  J. 
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O  A.      ATTOKNEY-GENEEAL  v.  ALBANY  HOTEL  COMPANY. 

^^^^  [1896   A.  873.] 

NORTH  J.  -* 

July  31;     Practice — Croivn,  Action  on  hehalf  of — Interlocutory  Injunction — Attorney- 
Aug.  1,  4.  General — UndertaJcing  in  Damages. 

a  A. 

Aug.  10.  granting  an  interlocutory  injunction  at  the  instance  of  the  Attomey- 

  General  on  behalf  of  the  Crown,  the  Court  will  not,  as  a  general  rule^ 

require  the  Attorney-General  to  give  the  undertaking  in  damages  usually 
required  from  an  ordinary  plaintiff  as  a  condition  of  his  obtaining  such  an 
injunction. 

Decision  of  North  J.  affirmed. 

Motion  by  the  plaintiff,  the  Attorney-General,  suing  on 
behalf  of  Her  Majesty,  for  an  order  that  the  defendant  com- 
pany might  be  restrained,  until  the  trial  of  the  action  or  further 
order,  from  using  or  permitting  the  premises  Nos.  9,  10,  11 
and  12,  Eobertson  Terrace,  Hastings,  or  any  part  thereof,  to 
be  used  for  the  sale  by  retail  of  wine,  beer,  spirits,  or  any  other 
intoxicating  liquor  thereon,  and  from  in  any  manner  using  the 
said  premises,  or  permitting  the  same  to  be  used,  contrary  to 
the  covenants  in  that  behalf  contained  in  the  lease  of  the . 
premises,  dated  March  9,  1853,  granted  by  the  Crown  to 
Patrick  Francis  Eobertson. 

July  31.  Sir  B.  E.  Webster,  A.-G.,  and  Vaughan  Hawkins, 
for  the  plaintiff. 

Swinfen  Eady,  Q.G.,  and  Ingpen,  for  the  defendants.  The 
injunction  ought  not  to  be  granted;  but  if  it  is  granted  the 
ordinary  undertaking  as  to  damages  should  be  given  by  or  on 
behalf  of  the  plaintiff.  Such  an  undertaking  should  be  required 
even  when  the  action  is  on  behalf  of  the  Crown :  Secretary  of 
State  for  Wary.  Chubb.  (1) 

Sir  B.  E.  Webster,  A.-G.,  in  reply.  It  is  contrary  to  the 
settled  practice  to  require  such  an  undertaking  in  an  action 
on  behalf  of  the  Crown.  I  have  known  many  such  actions  in 
which  an  interlocutory  injunction  has  been  granted  without 
any  undertaking  as  to  damages. 

(1)  43  L.  T.  (N.S.)  83. 
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NoETH  J.    Upon  the  merits  I  think  the  injunction  ought  to      0.  A. 

go.    But  the  case  may  be  mentioned  again  to-morrow  upon  the  1896 

question  of  the  undertaking.  Attorney- 

Genekal 
v. 

Sir  B.  E.  Webster,  A.-G.,  and  Vaughan  Hawkins,  for  the  Albany 
plaintiff.  The  report  of  Secretary  of  State  for  War  v.  cc^pany. 
Chubb  (1)  is  not  quite  accurate,  as  appears  by  the  shorthand 
writer's  notes  of  the  proceedings.  The  Secretary  of  State  was 
not  there  suing  on  behalf  of  the  Crown,  but  he  had  been  by 
statute  created  a  corporation  for  the  purpose  of  the  land  to 
which  the  action  related,  and  he  was  suing  in  respect  of  his 
right  of  property.  It  was  admitted  that  the  Crown  could  not 
be  required  to  give  an  undertaking  as  to  damages.  That  case, 
therefore,  is  not  any  authority  for  requiring  an  undertaking  on 
behalf  of  the  Crown,  and  it  has  never  since  been  acted  on  as  such. 
The  point  has  arisen  in  other  cases  in  which  the  Attorney- 
General  has  been  suing  on  behalf  of  the  Crown,  and  in  none  of 
those  cases  was  the  giving  of  an  undertaking  by  or  on  behalf 
of  the  plaintiff  made  a  condition  of  the  granting  of  an  inter- 
locutory injunction,  but  the  orders  were  drawn  up  without 
any  such  undertaking.  These  cases  are  not  reported,  but 
there  are  shorthand  notes  of  the  proceedings :  A  ttorney- 
General  v.  Leonard,  before  Chitty  J.,  April  13,  1888 ;  Attorney- 
General  V.  South  Eastern  By.  Co.,  before  Kay  J.,  July  5, 
1882;  Attorney -General  v.  Morgan,  before  North  J.,  April  27, 
1888.  In  the  latter  case  the  registrar  in  drawing  up  the  order 
inserted  the  usual  undertaking  as  to  damages ;  but  the  judge 
afterwards,  on'  application  by  the  plaintiff,  ordered  the  under- 
taking to  be  struck  out.  In  Attorney-Ge7ieral  v.  Moore  (2) 
Stirling  J.  treated  it  as  settled  law  that  an  undertaking  as 
to  damages  would  not  be  required  in  an  action  on  behalf 
of  the  Crown.  The  practice  of  requiring  this  undertaking 
to  be  given  on  the  granting  of  an  interlocutory  injunction  is 
a  comparatively  recent  one ;  in  the  first  instance  the  under- 
taking was  required  only  in  ex  parte  injunctions,  though  now 
it  is  always  required  on  the  granting  of  an  interlocutory 
injunction  when  ordinary  persons  are  plaintiffs.    The  Crown  is 

(1)  43  L.  T.  (N.S.)  83.  (2)  [1893]  1  Ch.  676,  682,  685. 
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not  liable  in  damages  in  the  ordinary  way ;  the  only  mode  of 
obtaining  relief  against  the  Crown  is  by  a  petition  of  right. 
The  Court  will  not  interfere  with  the  rights  of  the  Crown,  and 
will  grant  the  injunction  without  the  undertaking. 

Swinfen  Eady,  Q.C.,  and  Ingpen,  for  the  defendants.  In 
none  of  the  cases  to  which  the  Attorney-General  has  referred 
was  the  point  decided  in  favour  of  the  Crown  after  argument. 
The  practice  is  that  the  undertaking  shall  be  inserted  as  a 
matter  of  course  in  an  order  for  an  interlocutory  injunction. 
If  the  defendants'  trade  is  continued  until  the  trial  of  the  action 
no  injury  will  be  done  to  the  Crown  ;  whereas  if  the  trade  is 
stopped,  and  it  should  turn  out  that  the  defendants  are  in  the 
right,  they  will  have  been  seriously  injured  by  the  interlocutory 
injunction.  An  undertaking  as  to  damages  ought,  therefore,  to 
be  given  on  behalf  of  the  plaintiff  by  some  substantial  person. 
The  undertaking  is  needed  for  the  very  reason  that  damages 
cannot  be  recovered  against  the  Crown.  The  principle  is  that 
when  a  plaintiff  is  asking  the  Court  to  do  that  which  may  be  a 
wrong,  and  which  cannot  be  done  without  an  order  of  the 
Court,  he  ought  to  undertake  to  be  answerable  in  damages  to 
the  defendant  in  case  a  wrong  is  done.  If  the  practice  is 
established  that  the  Attorney-General  cannot  be  required  to  give 
an  undertaking  in  damages,  it  may  be  an  instrument  of  great 
oppression.  In  Secretary  of  State  for  War  v.  Chubb  (1)  the  ques- 
tion was  whether  the  Secretary  of  State  could  give  an  under- 
taking; and  it  was  held  that,  being  a  corporation,  he  could. 
Though  the  property  was  vested  in  him  as  a  corporation,  it  was 
vested  in  him  as  an  officer  of  the  Crown.  The  case  is  not  an 
authority  that  the  Crown  can  obtain  an  interlocutory  injunction 
without  giving  an  undertaking  as  to  damages.  In  Attorney - 
General  v.  Leonard  the  point  was  not  pressed,  and  indeed 
in  the  first  instance  Chitty  J.  suggested  that  the  ordinary 
undertaking  might  be  given;  but  the  counsel  for  the  Crown 
said  that  the  Crown  would  not  undertake.  Then  Chitty  J.  said, 
"  It  may  be  the  Crown  is  in  a  worse  position  " — by  which  he 
must  have  meant  that,  if  the  Crown  would  not  give  the  under- 
taking, possibly  it  could  not  obtain  an  interlocutory  injunction. 
(1)  43  L.  T.  (N.S.)  83. 
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At  any  rate,  the  defendants'  counsel  did  not  press  for  the  C.A. 

undertaking.    In  Attorney -General  v.  South  Eastern  By.  Co,  1896 

the  point  was  not  argued.    The  form  of  order  was  arranged,  attornht- 

Kay  J.  only  said  that  the  Crown  could  not  undertake.    The  ^^^^^^"^ 


unless  the  Crown  provided  some  one  to  give  the  undertaking  Company. 
on  its  behalf,  was  not  raised.  In  Attorney -General  v.  Moore  (1) 
no  case  was  cited  in  which  the  point  had  been  argued. 

North  J.  I  think  it  is  quite  clear  that  in  the  present  case 
the  order  for  an  interlocutory  injunction  must  go,  notwith- 
standing that  the  plaintiff  declines  to  give  an  undertaking  as  to 
damages.  But,  as  the  point  is  an  important  one,  I  will  give 
my  reasons  in  writing  on  Tuesday  next  (August  4). 

Aug.  4.    The  following  judgment  was  read  by 

North  J.  The  question  upon  which  I  have  now  to  give 
my  decision  is,  whether  the  usual  rule  of  the  Court,  that 
an  applicant  for  an  interlocutory  injunction  must  give  an 
undertaking  to  be  answerable  in  damages  as  a  condition  of  his 
obtaining  the  injunction,  applies  when  the  Attorney-General  is 
the  plaintiff,  suing  on  behalf  of  the  Crown.  This  rule  is  one 
of  comparatively  recent  introduction,  and  its  history  is  given 
by  Sir  George  Jessel  in  Smith  v.  Bay  (2),  though  the  subse- 
quent decision  of  the  Court  of  Appeal  in  Griffith  v.  Blahe  (3) 
shews  that  it  is  not  of  such  limited  application  as  is  there 
stated.  The  insertion  of  such  an  undertaking  has  now  become 
a  matter  of  course ;  and  James  L.J.  in  Graham  v.  Campbell  (4) 
said  that  the  undertaking  in  damages  ought  to  be  given  on 
every  interlocutory  injunction,  and,  unless  under  special  cir- 
cumstances, effect  ought  to  be  given  to  it.  If  it  should 
subsequently  appear  that  such  an  order  had  been  improvidently 
made,  it  is  difficult  to  see  how,  in  the  absence  of  such  an 
undertaking,  the  defendant  could  recover  from  the  plaintiff  the 
damages  which  were  really  sustained  by  him  by  reason  of  the 
improper  order  of  the  Court.    Upon  drawing  up  an  order  for 


Hotel 


(1)  [1893]  1  Ch.  676. 

(2)  21  Ch.  D.  421. 


(3)  27  Ch.  D.  474. 

(4)  7  Ch.  D.  490.^ 
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C.  A.  an  interlocutory  injunction  the  registrar  invariably  inserts  such 
1896  an  undertaking  on  the  part  of  the  plaintiff,  even  though,  as 
Attorney-  frequently  happens,  it  has  not  been  mentioned  in  court,  but 
General  j^g^g  hQen  taken  for  granted.  Of  course  such  an  undertaking 
^BANY  must  be  voluntary  :  the  Court  cannot  compel  a  person  to  give 
Company,  an  undertaking  ;  and,  if  the  plaintiff  declines  to  give  it,  either 
North  J.  in  court  or  before  the  registrar,  the  order  will  not  be  made,  or, 
if  pronounced,  v^ill  not  be  drawn  up.  If  in  the  exercise  of  his 
discretion  a  judge  should  think  fit  to  dispense  with  such  an 
undertaking  he  could  of  course  do  so,  and  there  are  cases  in 
which  judges  have  done  so  ;  but  this  would  only  be  under 
special  circumstances.  In  the  absence  of  any  express  direction 
of  the  judge  to  the  contrary,  the  undertaking  will  always  be 
inserted  in  the  order.  Then  is  the  Crown  an  exception  to  this 
general  rule  ?  And  is  it  the  practice  of  the  Court  to  abstain 
from  imposing,  when  an  action  is  by  the  Attorney-General  on 
behalf  of  the  Crown,  a  condition  which  it  would  impose  if  the 
plaintiff  in  the  action  were  any  other  person?  The  only 
decision  reported  upon  the  point  seems  to  be  the  Secretary  of 
State  for  War  v.  CJmbh  in  1880  ;  and  that  is  reported  only  in 
43  L.  T.  (N.S.)  83.  I  have  the  shorthand  notes  of  the  case  before 
me,  and  Jessel  M.E.  refused  to  make  any  order  unless  the 
undertaking  was  given.  It  is  not  very  easy  to  understand 
upon  what  grounds  that  case  was  so  decided.  The  defendant's 
counsel  admitted  that  he  could  not  have  asked  for  damages 
from  the  Crown,  and  claimed  them  upon  the  ground  that  the 
plaintiff  was  not  the  Crown  but  the  Secretary  of  State  for  War, 
who  was  expressly  made  a  corporation,  and  the  reason  given 
by  the  Master  of  the  Eolls  was  that  he  ought  not  to  make  any 
distinction  between  a  case  in  which  the  Secretary  of  State  was 
suing  in  respect  of  his  right  of  property  and  the  case  of  any 
"other  individual  " — a  curious  phrase  to  use  of  the  Crown,  if 
•  that  was  what  he  meant.  But,  assuming  that  case  to  go  the 
whole  length  contended  for,  it  seems  to  me  to  stand  alone. 
It  was  not  founded  on  any  previous  decision,  and  no  later 
decision  has  followed  it.  In  Attorney -General  v.  South  Eastern 
By.  Co.  in  1882 — commonly  known  as  the  Channel  Tunnel 
case  (the  shorthand  notes  of  which  are  before  me,  for  the 
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case  is  not  reported) — Mr.  Benjamin  and  Mr.  Davey,  the  O.A. 
counsel  for  the  defendants,  stated  to  the  Court  that  they  had  1896 

advised  their  cHents  that  they  could  not  ask  for  an  undertaking  attorney- 

in  damages  against  the  Crown ;  upon  which  Kay  J.  remarked,  c^eneral 
The  Crown  does  not  undertake,"  and  the  order  for  the  Albany 

Hotel 

injunction  omits  the  undertakmg.  A  similar  question  arose  m  Company. 
1888  in  At torneij -General  v.  Leonard,  a  shorthand  note  of  North j. 
which  is  also  before  me ;  and  there  Chitty  J.  suggested  that 
the  undertaking  of  the  Crown  in  damages  would  be  a  very 
good  one ;  but,  on  its  being  pointed  out  by  counsel  that  the 
Crown  did  not  give  any  undertaking,  the  learned  judge  ac- 
quiesced in  that  view,  and  the  order  was  drawn  up  without 
any  such  undertaking.  A  few  days  afterwards  I  granted  an 
injunction  ex  parte  in  Attorney-Geiieral  v.  Morgan,  and 
Mr.  Registrar  Pemberton — this  is  a  point  in  the  defendants' 
favour — handed  out  the  draft  of  the  order  with  the  under- 
taking inserted.  The  Attorney-General  objected,  and  the 
matter  was  mentioned  to  me — I  take  this  from  Mr.  Vaughan 
Hawkins,  who  was  counsel  for  the  Crown ;  I  have  no  personal 
recollection  of  it — and  I  directed  that  the  undertaking  should 
be  omitted  from  the  order,  the  draft  of  which  I  have  now 
before  me,  with  the  alteration  initialled  by  Mr.  Registrar 
Pemberton.  I  attach  no  weight  to  this  case ;  the  defendant 
was  not  present  on  the  application ;  but  in  directing  the  omis- 
sion of  the  undertaking  T  was  acting  on  what  I  believe  from 
about  forty  years'  experience  to  have  been  the  ordinary  practice 
of  the  Court.  Again,  in  Attorneij -General  v.  Moore  (1)  the  then 
Solicitor-General  (Sir  John  Eigby)  said  (2)  :  "  In  this  case  there 
will  be  no  undertaking  in  damages.  I  take  that  to  be  settled 
as  applying  to  the  Crown  "  ;  to  which  Stirling  J.  replied,  "  The 
authorities  are  to  that  effect,  I  think."  This  I  consider  of 
great  authority,  as  the  statement  to  the  Court  as  to  the  practice 
in  Crown  cases  was  made  by  a  law  officer  specially  well  in- 
formed as  to  that  practice,  from  the  fact  that  he  had  for 
several  years  filled  the  office  of  junior  counsel  in  Equity  to  the 
Treasury,  confirmed  by  a  judge  who  also  had  the  additional 
experience  of  having  himself  for  several  years  filled  the  same 
(1)  [1893]  1  Ch.  676.  (2)  [1893]  1  Ch.  685. 
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C.A.  post.    In  addition  to  all  this,  the  present  Attorney-General 

1896  informs  me  that  he  has  on  several  occasions  obtained  interlo- 

Attoeney-  cutory  injunctions  without  any  undertaking  being  inserted  in 

General  ^-^e  orders,  and  the  absence  of  any  printed  reports  of  such 

Albany    cases  is  of  no  importance.    One  observation  I  desire  to  add. 
Hotel 

Company.    In  considermg  whether  an  interlocutory  injunction  should  be 
North  J.     granted  or  not,  at  a  time  when  the  case  is  only  in  an  early 
stage  of  development,  the  Court  aims  at  keeping  matters  in 
statu  quo,  as  far  as  possible,  without  prejudicing  the  rights  of 
the  parties ;  and  it  is  often  induced  to  make  in  favour  of  a 
plaintiff,  in  the  belief  that  the  defendant  will  be  sufficiently 
protected  against  damage  by  the  undertaking,  an  order  which 
the  Court  would  not  have  made  if  the  defendant  had  been 
left  without  such  a  protection  and  there  was  a  reasonable 
probability  that  he  might  sustain  serious  damage  if  the  injunc- 
tion should  be  ultimately  discharged.    This  is  a  risk  which  a 
plaintiff  who  refuses  to  give  an  undertaking  must  run,  and 
even  the  Crown  may  find  an  injunction  refused  by  the  Court 
when  the  defendant  might  be  exposed  to  serious  injury  if  the 
interlocutory  injunction  was  granted,  but  not  made  perpetual, 
and  no  protection  against  that  injury  was  forthcoming.  I 
was  again  pressed  on  Saturday  to  reconsider  my  decision  of 
the  previous  day  that  the  injunction  should  go,  subject  to 
the  question  of  the  undertaking,  upon  the  ground  that  this 
was  such  a  case  as  I  have  just  suggested.    I  do  not  think  it 
is,  for  the  reasons  I  have  already  given.    I  will  not  go  through 
them  again,  but  I  will  add  that  the  circumstances  of  the 
present  case — the  fact  that  a  perpetual  injunction  in  respect 
of  identical  acts,  under  the  same  covenant,  has  already  been 
granted  against  Mr.  Baker,  who  is  a  director  of  the  defendant 
company,  the  repeated  subsequent  applications  by  him  and 
the  defendants  to  the  Crown  for  a  licence  to  do  such  acts, 
and  the  uniform  refusal  by  the  Crown  of  such  permission, 
evidenced  by  written  documents  still  in  existence,  coupled 
with  the  unexplained  absence  of  any  affidavit  by  that  gentle- 
man on  the  present  occasion — are  in  my  opinion  conclusive 
to   shew  that  there  is  no  reasonable  probability  that  the 
defendants  will  be  able  to  make  out  any  such  case  of  acquies- 
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cence  or  waiver  as  is  suggested,  and  that  there  is  no  risk  against 
which  the  defendants  require  the  protection  of  an  undertaking. 

W.  L.  C. 

•  The  defendants  appealed. 
The  appeal  was  heard  on  August  10,  1896. 

Swinfen  Eady,  Q.C.,  and  Ingpen,  for  the  defendants,  urged 
the  same  arguments  as  in  the  Court  below. 

Sir  B.  E.  Webster,  A.-G.,  and  Vaughan  Haivkijis,  for  the 
plaintiff,  the  Attorney-General,  were  not  called  upon. 

LiNDLEY  L.J.,  after  stating  that  in  his  opinion  the  plaintiff, 
the  Attorney-General,  suing  on  behalf  of  Her  Majesty,  was, 
upon  the  evidence,  clearly  entitled  to  an  interlocutory  injunc- 
tion, continued : — The  question  then  raised  before  us  is  this  :  Is 
it  in  accordance  with  the  practice  to  compel  the  Attorney- 
General,  on  obtaining  an  interlocutory  injunction,  to  submit  to 
the  condition  of  giving  an  undertaking  as  to  damages  ?  The 
practice  is,  in  my  opinion,  settled  in  the  negative.  Of  course,  if 
the  case  presented  to  the  Court  on  the  motion  for  injunction 
were  doubtful,  the  Court  might  say,  even  to  the  Attorney- 
General,  "  We  shall  not  grant  you  an  injunction  "  ;  and  if  the 
case  were  very  near  the  line,  the  Court  might  say,  "  If  you  like 
to  give  an  imdertaking,  or  find  somebody  to  do  so,  we  will  then 
grant  an  injunction."  That  is  possible.  But  if  the  case  for 
an  injunction  is  sufficiently  plain,  as,  in  my  opinion,  this  is,  the 
practice  is  entirely  against  imposing  any  such  condition.  This 
condition  was  imposed  in  ex  parte  cases  long  before  my  time ; 
but  I  never  heard  of  such  a  condition  being  imposed  upon  the 
Attorney-General  in  the  case  of  an  ex  parte  injunction.  In 
my  time  the  practice  was  extended  to  interim  injunctions  on 
notice.  I  recollect  the  introduction  of  the  practice  myself  some 
thirty-five  or  thirty-six  years  ago ;  but  still  the  condition  has 
never  been  imposed  on  the  Attorney-General.  If  the  Crown's 
case  is  too  doubtful,  the  Attorney-General  is  not  entitled  to  an 
injunction  at  all :  that  is  the  answer  to  the  defendants'  con- 
tention. I  think  the  appeal  must  be  dismissed,  and  dismissed 
with  costs. 


c.  A. 

1896 


Attorney- 
General 

V. 

Albany 
Hotel 
Company. 

C.  A. 
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C.A.  Lopes  L.J.    I  am  of  the  same  opinion.    If  this  were  an 

1896  ordinary  lessor,  having  regard  to  the  circumstances  of  the  case, 

Att^ey-  I  cannot  for  a  moment  doubt  that  an  injunction  would  have 

General  -Jqqq^  granted;  and  it  would  have  been  granted,  as  has  been 

Albany  said,  with  the  usual  undertaking  in  damages.    In  this  case  the 

Hotel  .  .... 

Company,  party  asking  for  the  injunction  is  Her  Majesty  by  her  law 
officer,  the  Attorney-General,  and  a  question  arises  whether  an 
undertaking  can  be  required  in  a  case  of  this  kind.  Now  it 
seems  to  me,  according  to  the  cases  brought  to  our  notice,  that 
the  inveterate  practice  has  been  not  to  direct  such  an  under- 
taking :  certainly,  in  my  own  experience,  I  never  heard  of  an 
undertaking  of  that  kind  given  when  the  Queen  sues  by  her 
Attorney-General.  I  think  the  case  referred  to.  Secretary  of 
State  for  War  v.  Chubb  (1),  where  the  Secretary  of  State  for 
War  was  the  person  applying  for  an  injunction,  was  rather 
different,  and  may  be  distinguished  from  the  present  case  on 
the  ground  that  it  was  the  Secretary  of  State  who  was  the 
plaintiff  on  the  record,  and  not  Her  Majesty  the  Queen  suing 
by  her  Attorney-General.  I  think,  therefore,  this  appeal  must 
be  dismissed. 

Solicitors :  Leggatt,  Bubinstein  d  Co. ;  Solicitor,  Office  of 
Woods,  dc. 

(1)  43  L.  T.  (N.S.)  83. 

O.  I.  F.  C. 


2  Ch. 


CHANCERY  DIVISION. 


705 


In  re  DELL  WICK'S  PATENT.  CHITTYJ. 

1896 

[1896    D.  065.] 

July  31. 

Patent  —  Practice  —  Amendment  of  Specification  —  Petition  for  Bevocation   

pending — Application  for  Leave  to  Amend — Discretion  of  Court — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  19. 

The  granting  or  refusing  leave  to  apply  to  amend  a  specification  by  way 
of  disclaimer,  under  s.  19  of  the  Patents  Act,  1883,  is  still  a  matter  for  the 
judicial  discretion  of  the  Court,  and  this  discretion  has  been  in  no  way 
interfered  with  by  Moser  v.  Marsden  (13  Rep.  Pat.  Cas.  24)  and  Deeley  v. 
Perkes  ([1896]  A.  C.  496). 

Motion. 

In  February,  1890,  Letters  Patent,  No.  2110,  were  granted 
to  one  Carl  Dellwick,  for  improvements  in  the  process  of 
heating  incandescents  for  use  with  gas  lamps  or  burners. 

In  May,  1896,  the  Incandescent  Gas  Light  Company, 
Limited,  presented  a  petition  for  the  revocation  of  this  patent. 

The  New  Incandescent  (Sunlight  Patent)  Gas  Lighting 
Company,  Limited,  the  assignees  and  present  owners  of  Dell- 
wick's  patent,  now  moved  for  liberty  to  apply  at  the  Patent 
Office  for  leave  to  amend  the  specification  by  way  of  disclaimer, 
and  that  the  hearing  of  the  petition  for  revocation  might  be 
postponed  until  after  such  amendment. 

The  petitioners  opposed  the  application,  and  filed  an  affidavit 
shewing  the  nature  and  extent  of  the  proposed  disclaimer,  and 
generally  discussing  the  merits  of  the  question. 

An  action  for  infringement  by  the  petitioners  against  the 
then  owners  of  Dellwick's  patent  had  been  tried  before  Wills  J. 
in  March  and  April  last ;  this  action  had  been  dismissed  :  see 
Incandescent  Gas  Light  Co.  v.  Sunlight  Incandescent  Gas  Lamp 
Co.  (1) 

Byrne,  Q.C.,  Bousfield,  Q.C.,  Wallace,  Q.C.,  and  C.  E.  E. 
Jenkins,  for  the  motion. 

Moulton,  Q.C.,  Terrell,  Q.C.,  and  A.  J.  Walter,  for  the  peti- 
tioners. Leave  ought  not  to  be  given  at  the  present  stage  of 
(1)  13  Pep.  Pat.  Cas.  333. 
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CHITTY  J.  the  petition.    The  question  of  disclaimer  ought  now  to  be 
1896      reserved  until  the  hearing  of  the  petition,  when  the  merits  of 
In  re      the  patent  and  the  nature  of  the  proposed  disclaimer  can  be 
^PatIn?^  properly  ascertained.     When  a  specification  has  once  been 

  amended,  the  regularity  of  the  amendment  cannot  now  be 

questioned :  Moser  v.  Marsden  (1)  ;  and  a  disclaimer  is  now 
final  for  all  purposes.  Having  regard,  too,  to  the  decision  of 
Deeley  v.  Perkes  (2),  that  where  the  Court  holds  some  claim  in 
a  specification  to  be  good,  an  order  for  the  revocation  of  a 
patent  will  be  withheld  for  a  time,  so  as  to  enable  the  patentee 
to  apply  to  amend  by  disclaiming  all  the  claims  except  the  good 
one,  the  Court  ought  to  leave  this  application  to  be  dealt  with 
at  the  hearing  of  the  petition  for  revocation.  These  two  recent 
decisions  have  entirely  altered  the  status  of  disclaimers,  and 
have  altered  the  former  practice  as  to  granting  leave  to  apply 
to  disclaim.  In  effect  they  take  away  or  largely  alter  the 
exercise  of  the  Court's  discretion  under  s.  19. 

The  trial  before  the  comptroller  and  the  law  officer,  on  the 
question  of  disclaimer,  cannot  be  so  complete  or  so  satisfactory 
as  a  trial  before  the  Court.  The  affidavit  shews  that  the 
amendments  and  disclaimer  proposed  are  manifestly  bad.  For 
these  reasons,  we  contend  that  leave  to  apply  to  disclaim  ought 
not  to  be  given  till  after  the  petition  for  revocation  has  been 
heard. 

Bousfield,  Q.C.,  in  reply.  This  is  simply  a  question  for  the 
discretion  of  the  Court.  Applications  of  this  kind  have  been 
invariably  allowed.  Moser  v.  Marsden  (1)  and  Deeley  v.  Perkes  (2) 
have  in  no  way  altered  the  former  practice.  A  similar  applica- 
tion was  made  and  allowed  by  this  same  Court  in  Be  Deeley's 
Pateiit.  (3)  There  is,  as  stated  by  Wills  J.,  a  certain  amount 
of  nonsense  in  this  specification,  and  we  want  now  to  get  rid  of 
it  by  disclaimer. 

Chitty  J.  Unquestionably  the  19th  section  of  the  Patents 
Act,  1883,  confers  a  discretion  upon  the  Court  or  a  judge,  and, 
like  all  discretions,  it  has  to  be  exercised  judicially.  The 

(1)  13  Eep.  Pat.  Cas.  24.  (2)  [1896]  A.  C.  496. 

(3)  11  Eep.  Pat.  Cas.  72. 
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19th  section  has  to  be  contrasted  with  the  18th,  which  provides  CHITTY  J. 
that  where  there  is  no  action  for  infringement  of  a  patent,  and  189G 
no  proceeding  for  revocation  pending,  the  patentee  can,  with-  jn 
out  obtaining  any  leave,  apply  to  the  authority  which  the  "^p^ten?'^ 

Legislature,  by  the  18th  section,  has  constituted  as  the  com-   

petent  authority,  to  have  his  specification  amended.  The 
authority  is  the  comptroller  and  the  law  officer,  the  law  officer 
being  the  person  before  whom  all  applications  for  patents 
originally  came,  and  by  whom  they  are  passed  when  the  patent 
is  allowed ;  but  where  there  is  an  action  pending,  the  Legisla- 
ture foresaw  that  it  would  not  be  right  to  give  the  same  general 
liberty  to  the  patentee,  and,  therefore,  confided  the  discretion 
to  the  Court  or  a  judge,  particularly  pointing  out  certain 
matters  in  reference  to  which  the  discretion  is  to  be  exercised, 
namely,  subject  to  such  terms  as  to  costs  and  otherwise  as  the 
Court  or  a  judge  may  impose."  It  would  be  obviously  unjust 
that  a  patentee  should,  after  a  petition  for  a  revocation  has 
been  presented,  be  entitled  of  his  own  motion  to  go  to  the 
constituted  authority  and  ask  for  the  amendments  which  he 
thinks  fit  to  put  forward.  The  section,  as  I  have  said,  leaves 
the  application  entirely  to  the  discretion  of  the  Court  or  the 
judge.  Now,  according  to  the  course  hitherto  adopted,  the 
Court  has  usually  allowed  these  applications  imposing  proper 
terms  within  the  meaning  of  the  19th  section.  I  have  had 
before  me  counsel  of  very  great  experience  in  the  lav/  of 
patents,  and  not  one  of  them  has  been  able  to  say  that  in  any 
case  which  has  occurred  within  his  particular  experience  has  the 
Court  or  a  judge  ever  refused  to  grant  leave.  But  it  is  said  that 
in  consequence  of  two  decisions  of  the  House  of  Lords — one 
Beeley  v.  Perkes  (1),  and  the  other  Moser  v.  Marsden  (2) — the 
course  that  has  hitherto  been  pursued  ought  to  be  modified, 
because  these  two  decisions  have  so  altered  the  law  vdth  respect 
to  amendments  of  the  specification,  that  the  Court  ought  now 
to  let  the  application  stand  to  the  trial  of  the  action  where 
there  is  one  for  infringement,  or  to  the  hearing  of  the  petition 
where  it  is  for  revocation.  In  my  opinion,  these  decisions, 
even  if  they  have  made  the  alterations  contended  for  in  the 
(1)  [189G]  A.  C.  49G.  (2)  13  Rep.  Pat.  Cas.  24. 
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CHITTYJ.  law,  have  not  obviously  taken  away  the  discretion  of  the 
1896      Court  conferred  by  s.  19,  and  I  do  not  think  that  they  have 
imposed  any  new  rule  which  should  fetter  that  discretion.  I 

'^Paten?'^  have  protested  on  many  occasions,  where  discretion  is  given  ta 
— -  the  Court,  against  the  idea  that  a  discretion  becomes  fixed  by 
the  exercise  of  the  discretion  by  a  particular  judge  in  a  parti- 
cular case.  Observations  have  fallen  from  me  to  that  effect 
which  have  been  strongly  approved  of  in  the  Court  of  Appeal. 
I  consider,  therefore,  that  I  am  free  to  act  upon  what  I  take  to 
be  a  proper  exercise  of  the  judicial  discretion  in  this  case. 

An  affidavit  has  been  filed  on  the  part  of  the  petitioners, 
objecting  on  certain  grounds  to  the  amendments  proposed  in 
the  specification  on  the  part  of  the  applicants,  and  it  appears 
to  me  that  what  I  am  asked  to  do  by  the  arguments  which 
have  been  founded  upon  that  affidavit  is,  to  grant  a  kind  of 
preliminary  trial  with  reference  to  the  question  whether  the 
amendments  ought  or  ought  not  to  be  allowed,  and  to  do  so 
upon  vague  and  insufficient  materials.  Now,  if  I  saw  that  this 
was  plainly  a  trumpery  case  on  the  part  of  the  applicants,  and 
I  considered  that  it  would  be  an  improper  exercise  of  my 
discretion,  I  should  say  so,  and  decline  to  give  the  leave  ;  but  I 
cannot,  speaking  personally,  conceive  anything  more  inconsis- 
tent with  a  true  and  just  result  than  a  partial  discussion,  on  a 
mere  application  of  this  kind,  of  the  merits  of  the  patent  as  it 
originally  stood,  and  of  the  merits  of  the  amendments  that  are 
put  forward.  It  is  impossible  for  the  Court  on  such  materials 
as  I  have  before  me  to  pronounce  any  opinion  whether  the 
amendments  should  be  allowed  or  not.  The  Court  has  no 
jurisdiction  on  this  question  of  amending  a  patent,  either  under 
the  18th  section  or  pursuant  to  the  leave  granted  under  the 
19th  section.  The  Legislature  has  entrusted  those  questions 
to  a  distinct  authority.  The  Court  would  be  usurping  that 
authority  if  it  attempted  in  any  way  to  exercise  it.  I  have 
heard  Mr.  Moulton's  and  Mr.  Terrell's  arguments,  which,  in 
my  opinion  would  have  been  proper  to  address  to  the  Legisla- 
ture at  the  time  the  Act  was  being  passed,  that  the  tribunal 
under  the  18th  section  is  not  a  satisfactory  tribunal,  and  is  not 
as  good  a  tribunal  as  the  Court,  because — this  is  one  of  the 


2Ch. 


CHANCEEY  DIVISION. 


709 


great  arguments — when  the  witnesses  get  before  the  comptroller  CHITTY  J. 
and  the  law  officer  the  investigation  of  the  question  stands  1896 
within  narrow  limits  in  regard  to  cross-examination  and  the  jnre 
like,  and  moreover  there  is  no  appeal.    But  these  are  observa-  ^p^^en?'^ 

tions  which  ought  to  have  been  addressed  to  the  Legislature,   

and  I  take  the  statute  as  I  find  it,  and  say  that  that  is  the 
tribunal  to  which  the  Legislature  has  remitted  questions  of 
this  sort.  Now,  the  strange  part  of  the  opposition,  which  has 
been  very  strenuous,  to  this  application  is  that  it  is  founded 
upon  the  argument  that  the  amendments  proposed  obviously 
cannot  be  allowed.  If  that  be  true,  the  question  will  be  a 
very  easy  one  for  the  comptroller  and  the  law  officer  to 
decide ;  but,  I  think,  following  that  argument  would  draw  me 
away  from  the  principle  upon  which  I  propose  to  found  this 
decision.  I  think  I  can  look  into  the  matter  to  the  extent  of 
satisfying  myself  that  it  is  not  a  trumpery  or  a  trifling  applica- 
tion ;  but  beyond  that  I  ought  not  to  go,  and  beyond  saying 
that  it  is  a  fair  and  proper  case  I  ought  not  by  any  words  that 
may  fall  from  me  to  prejudice  the  application  which  may  be 
made  to  the  comptroller  and  the  law  officer.  I  do  as  I  did  in  Be 
Beelei/s  Pateiit  (1) — I  pronounce  no  opinion  whatever  upon  the 
objections  which  are  presented  to  me  at  the  Bar  by  the  affidavit 
as  to  the  amendments.  If  I  acceded  to  this  opposition  I  should 
have  to  let  this  application  stand  to  the  trial,  and  assuming  (I 
leave,  of  course,  the  matter  entirely  open)  that  the  assignee  of 
the  patents  should  succeed  in  obtaining  an  amendment  of  the 
specification  by  way  of  disclaimer,  I  should  probably  postpone 
his  obtaining  that  statutory  indulgence  for  a  year  or  so  to  come, 
and  in  the  meantime  he  would  be  in  possession  of  a  patent 
which,  on  his  own  shewing  and  on  his  own  admission,  is 
invalid.  His  object  is  to  cut  down  his  specification  by  way  of 
disclaimer  to  an  extent  which  he  says  he  can  sustain  before  the 
comptroller  and  the  law  officer,  and  I  should,  if  I  acceded  to 
the  arguments  for  the  opponents,  send  him  to  trial  bound  hand 
and  foot  so  far  as  his  specification  as  it  at  present  stands  is 
concerned.  But  Mr.  Terrell  said.  Let  it  be  sent  to  trial  or  the 
hearing  of  the  petition  with  the  acknowledgment  that  he  makes 

(1)  11  Kep.  Pat.  Cas.  76. 
Vol.  II.  1896.  3  2)  1 
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OHITTY  J.  by  the  present  application,  and  let  the  Court  then  find  out 
1896      whether  there  is  anything  in  his  specification  which  can  be 
jn  re      Sustained — whether  he  has  got  what  I  may  term  a  remnant  of 
^Sten?'^  an  invention.    It  appears  to  me  that  one  of  the  objects  of  the 

  19th  section  was  to  prevent  the  unnecessary  expense  which  is. 

always  great  in  these  patent  actions ;  and  though  I  think  it  can 
be  done  at  the  trial,  and  although  at  the  trial,  according  to  the 
House  of  Lords  decision  in  Deeleyy.  Perkes  (1),  the  Court  is  not 
bound  absolutely  to  pronounce  for  the  revocation,  it  can  say, 
"  Eevocation  unless  amendment  within  some  limited  time.'' 
I  do  not  see  that  it  would  be  a  proper  exercise  of  my  discretioni 
to  force  the  respondents,  who  admit  that  their  patent  cannot 
be  sustained  as  it  now  is,  to  go  to  a  trial  a  large  portion  of 
which  would  be  quite  unnecessary.  Now,  Wills  J.'s  decision 
has  been  referred  to.  That  seems  to  me  not  to  be  adverse  to 
the  present  application.  If  "Wills  J.  held  that  Dellwick's 
patent  was  absolutely  void  from  beginning  to  end,  then  I 
should  have  had  a  different  case  to  deal  with  ;  but  using  the 
language  of  the  witnesses  and  the  language,  unless  I  am  mis- 
taken, as  it  fell  from  him,  which  is  quite  appropriate  to  the 
case,  he  said  in  substance — I  do  not  give  the  exact  words — 
there  was  much  nonsense — there  was  much  rubbish  in  Dellwick's 
patent.  The  counsel  who  are  asking  for  leave  to  bring  this 
matter  before  the  comptroller  or  the  law  officer  admit  that ; 
and,  following  that  decision,  they  say  that  there  is  rubbish — 
there  is  nonsense  in  this  specification,  and  they  ask  conse- 
quently to  excise  a  very  large  portion  of  it.  Whether  what 
they  propose  to  leave  in  will  or  will  not  be  an  invention  within 
the  proper  scope  of  the  patent,  is  a  matter  that  I  consider  I 
ought  not  to  pronounce  any  opinion  upon.  The  result,  there- 
fore, is  that  I  give  leave  to  apply  at  the  Patent  Office,  but  upon 
the  proper  terms  in  regard  to  costs.  The  petition  will  accord- 
ingly stand  over  pending  the  result  of  the  application  to  amend. 

[Terrell,  Q.C.,  subsequently  asked  for  leave  to  appeal,  which 
was  refused.] 

Solicitors  :  Hugh  C,  Godfray  ;  FaitJi/iill  dc  Owen. 

(1)  [1896]  A.  C.  496.  .  W.  C.  D. 
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[1896    W.  506.] 


July  29,  30- 


Will — Construction— Gift  to  a  Class  at  Twenty-one — Maintenance — Vesting. 

A  power  given  by  will  to  trustees  to  apply  "  the  whole  or  such  part  as 
they  shall  think  fit "  of  the  income  of  the  resjiective  shares  of  members  of 
a  class  entitled  to  shares  of  property  on  attaining  twenty-one  :— 

Held,  not  to  vest  the  shares  of  members  under  twenty-one. 

Fox  V.  Fox  (L.  E.  19  Eq.  286)  dissented  from. 

This  was  an  originating  summons  to  determine  questions  in 
relation  to  the  construction  of  the  will  of  George  Wintle,  who 
died  March  14,  1880,  the  plaintiffs  being  the  trustees  of  the 
will,  the  defendants  beneficiaries.  After  a  devise  and  bequest 
of  his  residuary  estate  on  trust  for  his  wife  for  life,  the  testator's 
will  proceeded :  "  and  from  and  after  the  decease  of  my  said 
wife  upon  trust  to  pay  and  divide  the  whole  of  my  said  residuary 
estate  unto  and  equally  between  all  my  children  (if  more  than 
one  as  or  in  the  nature  of  tenants  in  common),  or  unto  my 
child  if  only  one,  and  the  issue  of  any  of  them  who  may  have 
previously  died  (such  last-named  issue  to  take  their  parent's 
share)  for  their  respective  sole  and  separate  use  and  benefit 
absolutely  upon  their  respectively  attaining  the  age  of  twenty- 
one  years.  I  empower  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  (after  the  decease  of  my  said  wife)  to 
apply  the  w^hole  or  such  part  as  they  or  he  shall  think  fit  of  the 
annual  income  of  the  share  or  presumptive  share  of  any  of  my 
children  or  grandchildren  during  minority  for  or  towards  his, 
her  or  their  education  or  maintenance." 

At  the  time  of  his  death  the  testator  had  eleven  children 
living ;  his  other  children  had  died  under  age  and  unmarried. 
Two  other  of  his  children,  Elizabeth  and  Louisa,  died  in  1881, 
leaving  the  testator's  eldest  son  Kobert  George  their  heir-at-law. 
Eobert  George  died  in  1884,  having  made  a  will  by  which  he 
devised  and  bequeathed  all  his  estate  to  his  wife  (now  Mrs. 
James).    The  testator's  widow  died  on  October  9,  1895. 
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NORTHJ.  One  of  the  questions  raised  on  this  summons  was,  whether 
1896  the  effect  of  the  maintenance  clause  was  to  vest  the  shares  of 
In  re      beneficiaries  immediately  on  the  death  of  the  testator. 

'  WiNTLE. 

Tucker 

,v.  Bohertson-Macdonald,   for  the  plaintiffs,  the  trustees  of 

the  will. 

Brabant,  for  children  of  the  testator  now  living,  and  Gateij 
and  Bomer,  for  the  children  of  deceased  children  of  the  testator. 
If  there  was  a  gift  of  the  intermediate  income  to  the  children 
under  twenty-one  there  would  be  sufficient  to  make  the  shares 
of  the  children  otherwise  contingent  on  their  attaining  twenty- 
one  vest  immediately ;  but,  the  direction  here  being  to  apply 
so  much  of  their  income  as  the  trustees  shall  think  fit,  which  is 
not  necessarily  exhaustive  of  the  income,  it  is  not  tantam.ount 
to  a  gift  of  the  whole  intermediate  income  :  therefore  the  shares 
of  the  two  children  who  died  under  age  did  not  vest,  but 
accrued  to  the  other  beneficiaries  :  Leake  v.  Bobinson  (1) ;  In  re 
Jobson.  (2) 

Butcher,  for  Mrs.  James.  "Where  there  is  a  trust  for  main- 
temance  of  the  members  of  a  class  who  are  entitled  to  participate 
in  a  fund  if  they  attain  twenty-one  out  of  their  separate  shares, 
the  trust  for  maintenance  is  sufficient  to  make  the  interests  of 
the  members  vest :  Fox  v.  Fox.  (3)  Mrs.  James  therefore,  as 
devisee  of  her  husband,  the  heir  of  the  children  who  died  under 
^twenty-one,  is  entitled  to  the  shares  of  those  children  in  the 
/realty. 

Methold  and  Gilbart-Smith,  for  other  parties. 

July  30.  NoKTH  J.  (after  deciding  that  the  word  "pre- 
•viously  "  in  the  gift  in  remainder  to  the  testator's  children 
meant  before  the  death  of  his  wife,  and  observing  that  inde- 
pendently of  the  clause  giving  power  to  apply  income  for 
maintenance  there  was  a  gift  to  the  testator's  children  contingent 
^on  their  severally  attaining  twenty-one)  : — 

The  question  is  whether  the  effect  of  this  clause  is  to  make 
,the  shares  vested  which  under  the  earher  part  of  the  will 


(1)  2  Mer.  363.  (2)  44  Ch.  D.  154. 

(3)  L.  R.  19  Eq.  286. 
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taken  by  itself  would  be  contingent.  In  Fox  v.  Fox  (1) 
the  late  Master  of  the  Kolls  did  take  the  view  that  there  was 
vesting.  The  terms  of  the  will  under  consideration  in  Fox 
V.  Fox  (1)  were  very  like  those  in  the  present  case.  There 
was,  after  the  determination  of  a  life  interest,  a  trust  to 
divide  a  fund  amongst  the  children  of  T.  equally  as  and  when 
they  should  respectively  attain  the  age  of  twenty-five  years, 
applying  from  time  to  time  the  income  of  the  presumptive 
share  of  each  child,  or  so  much  thereof  as  the  trustees  for  the 
time  being  might  think  fit,  for  his  or  her  maintenance  and 
education  until  such  share  should  become  payable  as  aforesaid ; 
and  the  Master  of  the  Eolls  decided  on  the  construction  of  that 
clause  that  the  interests  were  vested ;  it  would  not  be  fair  to 
say  that  it  was  a  mere  obiter  dictum.  He  dealt  with  the 
case  on  the  footing  that  the  clause  effected  a  vesting,  and  so 
decided.  He  referred  to  a  difficulty  that  arose  in  his  mind  on 
the  earlier  cases.  In  re  Ashmore's  Trusts  (2)  and  Pulsford  v. 
Hunter  (3) ;  and  those  cases  were  dissented  from  by  him,  as  the 
head-note  states.  In  fact,  the  Master  of  the  Eolls  says,  after 
referring  to  the  judgment  of  Lord  Cottenham  in  Watson  Y.- 
Hayes (4)  :  "  If  that  be  the  law,  it  is  very  difficult  to  support 
the  decision  in  In  re  Ashmore's  Trusts^  (2)  But  the  Master 
of  the  Kolls  himself,  in  the  later  case  of  In  re  Parker  (5),  pointed 
out  that  the  decision  in  Fox  v.  Fox  (1)  is  not  so  large  as  the 
language  of  his  judgment.    In  Fox  v.  Fox  (1)  he  says  (6)  : 

I  hold  that  a  gift  contained  in  a  direction  to  pay  and  divide 
amongst  a  class  at  a  specific  age,  followed  by  a  direction  to 
apply  the  whole  income  for  maintenance  in  the  meantime,  is 
vested,  and  not  the  less  so  because  there  is  a  discretion 
conferred  on  the  trustees  to  apply  less  than  the  whole  income 
for  that  purpose."  Having  regard  to  his  decision  in  In  re 
Parker  (5)  it  is  quite  clear  that  the  passage  is  wider  than  his, 
view  of  the  law. 

Looking  carefully  at  the  cases  of  In  re  Ashmore's  Ti^usts  (2)< 
and  Pulsford  v.  Hu7iter  (3),  they  may  be  perfectly  right  and  yet 
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(1)  L.  Pt.  19  Eq.  286. 

(2)  L.  R.  9  Eq.  99. 

(3)  3  Bro.  C.  C.  4L6. 


(4)  5  My.  &  Cr.  125. 

(5)  16  Ch.  D.  44. 

(6)  L.  R.  19  Eq.  290. 
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consistent  with  the  decision  in  Fox  v.  Fox.  (1)  In  that  case  the 
Master  of  the  Kolls  says :  "  There  still  remains  the  difficulty 
that  the  gift  here  is  not  a  gift  of  the  whole  income  absolutely 
for  maintenance :  there  is  a  discretionary  power  to  apply  the 
whole  income,  or  so  much  as  the  trustees  may  think  proper, 
and  the  question  is,  whether  that  is  a  gift  of  the  whole  interest 
within  the  rule  as  laid  down  in  Watson  v.  Hayes  (2)  and  the 
other  cases  I  have  referred  to.  On  that  point  Harrison  v. 
Grimwood  (3)  is  a  distinct  authority.  There  the  legacy  was 
given  to  a  class,  followed  by  a  direction,  during  the  minority  of 
the  members  of  the  class,  to  apply  the  interest  '  or  a  competent 
portion  thereof '  for  maintenance ;  and  the  Court  held  the 
legacy  was  vested.  Lord  Langdale  does  not  appear  to  have 
considered  the  indication  of  intention  derived  from  the  direction 
to  pay  the  whole  income  as  affected  by  the  words  enabling  the 
trustees  to  apply  a  competent  portion  for  maintenance;  he 
treated  it  as  a  gift  of  the  whole  income  followed  by  a  discretion 
to  apply  less  than  the  whole  income ;  and  that  appears  to  me 
to  be  a  rational  view."  Now,  with  great  deference,  that 
statement  hardly  does  justice  to  Harrison  v.  Grimwood,  (3) 
In  Harrison  v.  Grimwood  (3)  there  was  not,  as  might  be 
supposed  from  the  observations  in  Fox  v.  Fox  (1),  a  gift  to  a 
class  who  should  attain  twenty-one.  The  trust  there  was 
"  upon  trust  to  pay,  apply,  and  divide  one- third  part  of  the  said 
principal  trust  moneys  unto  and  among  all  and  every  my  children 
when  and  as  they  shall  severally  and  respectively  attain  the 
age  of  twenty-six  years,  with  benefit  of  survivorship  if  any 
shall  die  under  twenty-six  years  of  age  without  issue.  And  if 
at  the  time  of  my  daughter's  decease  any  of  her  children 
shall  be  under  twenty-one  years  of  age,  upon  trust  to  place 
and  put  out  the  principal  share  or  shares  of  such  child  or 
children,  so  under  age,  upon  government  or  real  securities,  and 
during  the  minority  of  such  child  or  children,  pay,  apply,  and 
dispose  of  the  interest  and  proceeds,  or  a  competent  part 


(1)  L.  K.  19  Eq.  286,  290. 

(2)  5  My.  &  Cr.  125. 

(3)  12  Beav.  192.  [In  the  report 
the  words  of  the  will  are  recited  in 


the  oblique  form.  Here  the  learned 
judge  has  restored  them  as  they  must 
have  stood  in  the  will  itself. — F.  P.] 
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thereof,  in,  for,  and  towards  the  maintenance  and  education  of  NORTH 
such  child  or  children."    Therefore,  in  point  of  fact,  the  trust  1896 
was  not  to  apply  the  income  for  the  whole  period  till  the  child      in  re 
attained  twenty-six,  but  only  till  the  child  attained  twenty-  Wintle 
one,  the  legacy  being  contingent  on  its  attaining  twenty-six     ^  v. 
years ;  so  that  there  was  not  such  a  point  as  was  put  by  the 
Master  of  the  Kolls  in  Fox  v.  Fox  (1) ;  and  though  the  decision 
that  the  shares  were  vested  was  arrived  at,  it  was  only  on  the 
construction  of  the  whole  will.    If  Fox  v.  Fox  (1)  were  the 
only  case  on  the  subject  I  should  follow  it ;  but  it  has  been  the 
subject  of  comment  in  subsequent  cases,  and  it  seems  to  me 
has  not  been   altogether  accepted.     In  Li  re  Grimshaiv's 
Trusts  (2)  a  similar  point  came  before  Hall  V.-C.    There  the 
trust  of  a  settlement  was  after  the  death  of  the  survivor  of 
husband  and  wife  to  apply  the  income  of  the  settled  fund  or 
of  so  much  thereof  as  they  should  think  proper,  in  the  main- 
tenance, education,  and  bringing  up  of  their  child  or  children 
during  their  minorities,  and  upon  their  attainment  to  the  age 
of  twenty-one  years  to  pay  and  divide  the  principal  sum,  with 
the  accumulations  thereof,  unto  and  equally  amongst  such 
child  or  children.    There  it  was  held  that  the  shares  of  the 
children  did  not  vest  till  they  attained  twenty-one. 

[His  Lordship  read  the  first  part  of  the  second  paragraph  of 
the  judgment  of  Hall  Y.-C.  (3),  and  from  "  It  appears  to  me, 
having  regard  to  the  authorities"  (4),  to  "That  distinguishes 
that  case"  {Fox  v.  Fox)  (1)  "from  the  present,"  and  con- 
tinued : — ] 

There  is  a  later  case  of  Dewar  v.  Brooke  (5),  also  before 
Hall  V.-C,  in  which  it  seems  to  me  he  did  dissent  from  Fox 
V.  Fox,  (1)  In  that  case  there  was  a  trust  of  a  fund  for 
children  of  a  testator,  who  should  being  sons  attain  twenty-five, 
or  being  daughters  attain  twenty-one  or  marry,  to  be  divided 
on  the  youngest  attaining  twenty-one.  The  testator  empowered 
his  trustees  to  apply  "  the  whole  or  such  part  as  they  should 
think  fit  of  the  annual  income  to  which  any  child  should  be 

(1)  L.  K.  19  Eq.  28G.  (3)  11  Ch.  D.  409. 

(2)  11  Ch.  D.  406.  (4)  Ibid.  410. 

(5)  14  Ch.  D.  529. 
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entitled  in  expectancy  towards  the  maintenance  or  education 
of  such  child."  There  were  two  children,  the  elder  a  son  under 
twenty-five,  the  younger  a  daughter  who  had  attained  twenty- 
one.  It  was  held  that  the  interest  of  the  son  was  contingent 
on  his  attaining  twenty-five.  I  said  that  Fox  v.  Fox  (1)  was 
very  similar  to  the  present  case.  I  think  also  that  Dewar  v. 
Brooke  (2)  is  very  similar ;  both  agree  in  this,  that  the  direction 
is  not  to  apply  a  part  of  the  income  of  the  whole  fund  to  the 
maintenance  of  the  children,  but  to  apply  a  sufficient  part  of 
the  income  of  the  presumptive  share  of  each  child. 

In  Detvar  v.  Brooke  (2)  the  Vice-Chancellor  points  out  that 
the  language  of  the  trust  in  that  case  is  rather  different  from 
the  language  of  the  trust  in  Fox  v.  Fox.  (1)  [His  Lordship 
read  the  first  part  of  the  judgment  in  Dewar  v.  Brooke  (2),  and 
continued  : — ] 

No  doubt  there  is  a  slight  difference  in  the  language  of  the 
two  trusts  ;  but  the  learned  judge  does  not  point  out  what  the 
difference  in  substance  is.  [His  Lordship  read  the  rest  of  the 
judgment  in  Deioar  v.  Brooke  (2),  concluding  with  the  passage 
"as  to  Fox  V.  Fox  (1),  it  may  in  some  other  case  have  to 
be  determined  whether  it  is  in  conflict  with  the  decision  of 
James  L.J.  in  the  case  of  In  re  Ashmore's  Trusts  (3),  and  if  so, 
which  decision  is  to  be  followed."] 

Then  in  In  re  Parker  (4),  a  later  case  before  the  Master  of 
the  Rolls,  a  testatrix  gave  her  residuary  estate  in  trust  to  pay 
the  income,  "  or  such  part  thereof  as  her  trustees  "  should  "  from 
time  to  time  deem  expedient,  in  or  toward  the  maintenance 
and  education  of  her  children  till  they  attained  twenty-one,  and 
on  their  attaining  their  respective  ages  of  twenty-one  on  trust 
as  to  capital  for  her  children  in  equal  shares,  and  to  settle  each 
daughter's  share  (whether  original  or  accruing)"  with  power  of 
advancing  half  the  presumptive  share  of  each  child. 

The  Master  of  the  Eolls  said  (5)  :  "  It  appears  to  me  that  this 
case  is  different  from  that  of  Fox  v.  Fox.  (1)  In  my  opinion, 
when  a  legacy  is  payable  at  a  certain  age,  but  is,  in  terms,  con- 


(1)  L.  K.  19  Eq.  286. 

(2)  14  Ch.  D.  529. 


(3)  L.  E.  9  Eq.  99. 
(■i)  16  Ch.  D.  44. 


(5)  16  Cli.  D.  45. 
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tingent,  the  legacy  becomes  vested  when  there  is  a  direction  to  NORTH  J. 
pay  the  interest  in  the  meantime  to  the  person  to  whom  the  1896 
legacy  is  given  ;  and  not  the  less  so  when  there  is  superadded  a 
direction  that  the  trustees  '  shall  pay  the  whole  or  such  part  of 
the  interest  as  they  shall  think  fit.'  But  I  am  not  aware  of  any 
case  where,  the  gift  being  of  an  entire  fund  payable  to  a  class 
of  persons  equally  on  their  attaining  a  certain  age,  a  direction 
to  apply  the  income  of  the  whole  fund  in  the  meantime  for 
their  maintenance  has  been  held  to  create  a  vested  interest  in 
a  member  of  the  class  who  does  not  attain  that  age."  That  is 
an  explanation  and  amplification  of  what  is  said  in  Fox  v.  Fox  (1), 
and  he  pointed  out  that  there  was  nothing  in  the  case  before 
him  to  accelerate  vesting. 

There  is  another  case  I  wish  to  refer  to  very  shortly,  namely, 
the  case  of  In  re  Sanderson' s  Trust  (2),  where  there  was  a  direc- 
tion by  a  testator  to  trustees  of  property  demised  and  bequeathed 
to  them  during  the  life  of  J.  S.  to  pay  and  apply  "  the  whole 
or  any  part  of  the  rents,  issues,  and  profits  for  and  towards  his 
maintenance,  attendance,  and  comfort  "  ;  and  it  is  with  reference 
ta  those  words  that  I  wish  to  refer  to  Lord  Hatherley's  decision. 
He  says  (3)  :  "  In  the  present  case  the  trust  is  plainly  very 
different.  It  is  a  trfist  to  apply  *  the  whole  or  any  part '  for  the 
purpose  specified,  namely,  for  the  maintenance,  attendance,  and 
comfort  of  the  testator's  brother.  And  with  regard  to  the 
absence  of  any  words  indicating  that  this  application  is  to  be  at 
the  discretion  of  the  trustees,  I  apprehend,  that,  in  one  sense, 
there  is  no  discretion  in  the  trustees.  The  trustees  have  not 
the  discretion  of  saying  '  we  will  withhold  any  part  of  this 
income  merely  upon  our  representation  of  what  we  think 
discreet.'  " 

A  little  further  on  he  says  (4) :  I  do  not  think,  therefore, 
that  the  present  case  is  within  the  class  of  cases  where  an 
entire  fund  is  given  and  a  purpose  is  assigned  as  the  motive  of 
the  gift;  neither  do  I  think  that  Cope  v.  Wihnot  (5)  is  to  be 
considered  as  a  case  which  ought  to  govern  this,  so  as  to  lead 


(1)  L.  Pv.  19  Eq.  286. 

(2)  3  K.  &  J.  497. 


(3)  3  K.  &  J.  507. 

(4)  IV)id.  508. 


(5)  1  Coll.  396  (ii). 
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In  re 

WiNTLE. 

Tucker 

V. 

WiNTLE. 


NOETH  J.  me  to  hold,  that  the  whole  income  of  the  property  is  given  out 
1896  and  out  for  the  benefit  of  the  testator's  brother,  or  any  more 
of  that  income  than  is  necessary  for  the  particular  purposes 
specified  in  the  gift."  That  is  a  very  clear  statement  by  a  very 
great  lav^yer  of  the  effect  of  a  discretion  to  pay  the  whole  or  a 
competent  part. 

Before  dealing  with  the  will  under  consideration  there  is  only 
one  other  case  I  will  refer  to — the  case  of  Watson  v.  Hayes  (1), 
mentioned  in  several  of  the  cases  I  have  cited — a  decision  of 
Lord  Cottenham.  There  was  a  direction  to  executors  to  apply 
25Z.  per  annum  for  the  maintenance  of  testator's  natural 
daughter  till  twenty-one  or  marriage,  which  should  first  happen  ; 
when  his  executors  were  thereby  required  to  pay  to  her  500 
She  died  under  twenty-one,  unmarried ;  the  legacy  failed.  As 
the  judge  pointed  out,  the  25Z.  a  year  was  what  the  interest  on 
500Z.  would  have  amounted  to  at  5  per  cent. ;  but  it  was  not  a 
gift  of  the  interest  on  the  principal  sum  of  500Z.  Lord 
Cottenham  said  (2) :  It  is  well  known,  that  a  legacy  which 
would,  upon  the  terms  of  the  gift,  be  contingent  upon  the 
legatee  attaining  a  certain  age,  may  become  vested  by  a  gift'  of 
the  interest  in  the  meantime,  whether  direct  or  in  the  form  of 
maintenance,  provided  it  be  of  the  whole  interest ;  which  clearly 
marks  the  principle,  that  it  is  the  gift  of  the  whole  interest 
which  effects  the  vesting  of  the  legacy.  Such  was  the  opinion 
of  Sir  W.  Grant  in  Hanson  v.  Graham  (3)  and  Leake  v.  Bohin- 
son  (4),  and  recognised  by  Sir  J.  Leach  in  Vaivdry  v.  Geddes.  (5) 
It  is,  therefore,  the  giving  the  interest  which  is  held  to  effect 
the  vesting  of  the  legacy,  and  not  the  giving  maintenance ;  but 
when  maintenance  is  given,  questions  arise,  whether  it  be  a 
distinct  gift,  or  merely  a  direction  as  to  the  application  of  the 
interest ;  and  if  it  be  a  distinct  gift,  it  has  no  effect  upon  the 
question  of  the  vesting  of  the  legacy." 

Applying  the  principles  to  be  derived  from  those  authorities, 
the  question  is,  Is  there  a  gift  of  the  whole  income  or  not  during 
the  suspension  of  payment  ?  I  take  it  from  the  authorities  that 


(1)  5  My.  &  Cr.  125. 

(2)  Ibid.  133. 


(3)  6  Yes.  239. 

(4)  2  Mer.  363. 


(5)  1  Buss.  &  My.  203. 
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if  all  the  income  is  given  it  will  make  that  vest  immediately  NORTH 

which  but  for  the  direction  as  to  income  would  not  have  vested  1896 

till  a  later  date,  and  a  direction  that  the  income  shall  be  applied  jr^j 

for  maintenance  would  not  make  any  difference,  nor  would  a  Wintle 

Tucker 

direction  that  part  of  the  income  shall  be  applied  for  main- 
tenance make  any  difference,  if  that  is  part  of  income  the  whole 
of  which  is  given.  On  the  other  hand,  supposing  legacies  are 
given  payable  at  a  future  date,  and  something  is  given  out  of 
income  for  maintenance,  not  necessarily  exhausting  the  income, 
it  seems  to  me  that,  in  accordance  with  Watson  s.  Hayes  (1), 
the  gift  of  maintenance  out  of  income  is  not  sufficient  to  make 
the  legacies  vest.  Then  we  have  to  deal  with  the  question 
whether  there  is  a  gift  here  of  the  whole  or  part  of  the  income. 
There  are  two  decisions  that  seem  to  me  inconsistent,  namely. 
Fox  V.  Fox  (2)  and  Detvar  v.  Brooke  (3),  to  say  nothing  of 
others.  I  must  come  to  the  best  conclusion  I  can.  What  is  the 
meaning  of  the  phrase  "  the  whole  or  such  part  as  they  or  he 
shall  think  fit  "  ?  I  do  not  think  the  testator  intended  by  that 
to  give  the  whole  of  the  income  in  any  event.  Supposing  the 
trustees  thought  one-half  was  sufficient  for  maintenance,  where 
is  the  rest  of  the  income  to  go  ?  I  do  not  s6e  any  dedication 
of  it  to  the  legatees.  I  think  that  such  a  phrase  as  "  the  whole 
or  a  part  "  is  to  be  applied  in  maintenance  would  mean  that  so 
much  as  is  necessary  only  is  to  be  so  applied.  It  is  possible 
that  the  whole  income  would  be  wanted  :  if  so  the  whole  would 
go  ; '  but  that  the  whole  would  go  in  every  event  is  not  what  the 
testator  had  in  his  mind.  In  my  opinion,  therefore,  the  two 
children  who  did  not  attain  twenty-one  did  not  take  a  vested 
interest,  and  nothing  passed  to  their  heir. 

Solicitors  :  Bobbms,  Billing  d-  Co,,  for  Abbot,  Pope  tC-  Co., 
Bristol;  G.  A.  Collyer,for  F.  A,  S.  Locke,  Bristol, 

(1)  5  My.  &  Cr.  125.  (2)  L.  R.  19  Eq.  286. 

(3)  14  Ch.  D.  529. 

D.  P. 
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J. 


In  re  DYSON  and  FOWKE. 


1896 
June  26. 


[189G    D.  740.] 


Will— Ileal  Estate — Gift  among  Persons  sui  juris — Charge  of  Debts  and 
Legacies — Trustees — Power  of  Sale — Vendor  and  Purchaser — Title. 

A  testator,  after  directing  payment  of  his  debts,  funeral  and  testar* 
mentary  expenses,  and  bequeathing  several  legacies,  gave  his  residuary  real) 
and  personal  estate  to  trustees,  as  to  certain  parts  of  his  real  estate,  upon, 
trusts  by  way  of  settlement ;  and  as  to  the  residue  of  his  real  and  personal 
estate,  he  gave  the  same  to  four  persons,  all  sui  juris,  absolutely.  And  he- 
declared  that  his  trustees  should  have  power  to  sell  his  real  estate  at  suck 
times  as  they  should  deem  expedient,  and  should  hold  the  proceeds  upon 
the  trusts  of  his  will. 

The  trustees,  pm'porting  to  exercise  their  power  of  sale,  sold  part  of  the 
real  estate  comprised  in  the  latter  residuary  gift : — 

Held,  as  between  the  vendors  and  the  purchaser,  that  the  power  of  sale 
was  valid,  not  on  the  ground  that  the  testator  shewed  any  intention  that 
it  should  be  exercised  for  the  purpose  of  division  among  the  beneficiaries, 
but  on  the  ground  that  the  debts  and  legacies  were  charged  on  the  real 
estate  under  the  doctrine  in  Greville  v.  Browne  (7  H.  L.  C.  689),  and  that 
the  iDOwer  of  sale  was  intended  to  be  exercised  for  the  purpose  of  raising 
money  to  pay  the  same  if  required. 

In  re  Lord  Sudeley  and  Baines  &  Co.  ([1894]  1  Ch.  334),  and  cases 
there  cited,  discussed. 

John  Buens  Dyson,  by  his  will  dated  October  13,  1892, 
after  directing  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  making  certain  specific  and  pecuniary  bequests, 
devised  a  certain  freehold  house  to  his  son  Cornelius  Dyson 
absolutely,  and  bequeathed  certain  leasehold  premises  in  Bir- 
mingham to  his  granddaughters  therein  named ;  and  as  to  all 
the  rest  of  his  real  and  personal  estate,  he  devised  and  be- 
queathed the  same  to  his  son  Cornelius  Dyson  and  Jacob 
Rowlands,  upon  trust,  as  to  certain  freehold  lands  and  messuages, 
to  permit  his  wife  IMary  Dyson  to  receive  the  rents  and  profits 
thereof  during  her  life,  and  after  her  death  to  sell  the  same  and 
divide  the  proceeds  between  the  children  of  his  son  John  Dyson, 
and  as  to  certain  freehold  ground-rents  to  pay  the  same  to  the 
testator's  daughter  Isabella  Phillips  during  her  life,  and  after 
her  death  to  sell  the  same  and  divide  the  proceeds  between  the 
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children  of  the  testator's  son  CorneHus  Dyson  :  and  the  testator  KEKEWICH 
then  proceeded  as  follows  : — 

1896 

"  As  to  all  the  rest  and  residue  of  my  real  and  personal  estate, 
I  give  devise  and  bequeath  the  same  unto  the  two  children  of  dyson 
my  late  son  Edwin  Dyson,  and  all  the  children  of  my  son  ^ov^ke 

Cornelius  Dyson  equally,  share  and  share  ahke.    I  declare  that   

the  trustees  or  trustee  for  the  time  being  of  this  my  will  shall 
have  power  to  sell  the  whole  or  any  part  of  my  real  estate  at 
such  time  or  times  and  in  such  manner  as  they  shall  deem 
expedient,  and  shall  hold  the  proceeds  upon  the  trusts  of  this 
my  will." 

And  the  testator  appointed  the  said  Cornelius  Dyson  and 
Jacob  Rowlands  to  be  the  executors  and  trustees  of  his  will. 

By  a  codicil  dated  December  27,  1892,  the  testator  revoked 
the  gift  of  the  residue  of  his  estate  to  the  children  of  his 
late  son  Edwin  Dyson  and  the  children  of  his  son  Cornelius 
Dyson,  and  in  lieu  thereof,  the  testator  made  the  following 
gift:- 

"  I  devise  and  bequeath  all  the  rest  and  residue  of  my  real 
and  personal  estate  unto  my  wife  Mary  Dyson,  and  my  two 
sons  Cornelius  Dyson  and  John  Dyson,  and  my  daughter 
Isabella  Phillips,  share  and  share  alike,  and  in  all  other  respects 
I  confirm  my  said  will." 

The  testator  made  three  other  codicils  to  his  will,  and  thereby 
(inter  alia)  revoked  the  bequest  of  leasehold  premises  to  his 
granddaughters,  and  directed  that  the  same  should  fall  into  his 
residuary  estate ;  and  the  testator  directed  that  the  freehold 
premises  in  which  he  had  by  his  will  given  his  wife  a  life  interest 
as  herein  mentioned  should  belong  to  his  wife  absolutely ;  and 
he  also  revoked  the  devise  of  ground-rents  in  which  he  had 
given  his  daughter  Isabella  Phillips  a  life  interest,  and  he  took 
certain  of  his  freehold  properties  out  of  the  ultimate  residuary 
devise,  some  of  which  he  directed  his  trustees  to  hold  in  trust 
for  his  wife  for  life,  and  after  her  death  to  sell  and  divide  the 
proceeds  among  the  persons  therein  named,  and  others  of  which 
he  directed  his  trustees  to  hold  in  trust  for  his  daughter  for  life, 
and  after  her  death  to  sell  and  divide  the  proceeds  in  the 
manner  therein  mentioned. 
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KBKEWICH     The  testator  died  on  November  16, 1895,  leaving  his  wife  and 
his  sons  CorneHus  Dyson  and  John  Dyson  and  his  daughter 

1896  -J  ^  o 

v^v^  Isabella  Phillips  (all  of  whom  had  attained  the  age  of  twenty- 
Dtsox  years)  him  surviving. 

FotSe  testator's  general  personal  estate  was  insufficient  to  pay 

— -  his  debts  and  legacies,  but  he  left  a  considerable  amount  of 
house  property  in  Birmingham  and  its  neighbourhood.  On 
February  27,  1896,  the  executors  and  trustees  (Cornelius  Dyson 
and  Jacob  Kowlands)  put  up  for  sale  all  the  freehold  and  lease- 
hold estates  included  in  the  ultimate  residuary  devise  contained 
in  the  will  and  first  codicil,  and  which  had  not  been  taken  out 
of  the  same  and  specifically  dealt  with  by  any  of  the  later 
codicils. 

Ernest  Cope  Fowke  became  the  purchaser  of  two  of  the 
freehold  lots  for  a  total  sum  of  695/.,  on  which  he  paid  his 
deposit.  Upon  investigating  the  title,  the  purchaser  took  the 
objection  that  the  vendors  had  no  power  to  sell  the  land  in 
question,  even  under  the  will ;  or  that,  at  all  events,  the  power, 
if  any,  had  been  revoked  by  the  first  codicil :  and  he  insisted 
that  the  four  persons  beneficially  entitled  to  the  testator's 
residuary  estate  should  all  be  parties  to  the  conveyance.  The 
vendors,  on  the  other  hand,  contended  that  they  had  the  legal 
estate,  and  that  they  could,  as  trustees,  sell  the  property  and 
make  a  valid  conveyance.  As  the  purchaser  insisted  upon  his 
objection,  the  vendors  took  out  a  vendor  and  purchaser  sum- 
mons, asking  a  declaration  that  under  the  will  and  codicils 
they  had  the  power  to  sell  and  make  a  valid  assurance  of  the 
property  to  the  purchaser  without  the  concurrence  of  any  other 
person. 

On  the  hearing  of  the  summons  in  chambers,  his  Lordship 
held  that  the  vendors  could  not  make  a  good  title  without  the 
concurrence  of  the  beneficiaries,  and  dismissed  the  summons 
with  costs.  The  vendors  now  moved,  to  discharge  the  order 
made  in  chambers,  and  for  a  declaration  in  the  terms  of  the 
summons. 


E.  P.  Hewitt,  for  the  vendors.  In  the  first  place,  the 
vendors  have  the  legal  estate.    The  whole  of  the  testator's 
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residuary  real  and  personal  estate  is  given  to  the  trustees  on 
trust,  and  there  is  nothing  in  the  will  or  codicils  to  divest  the 
trustees  of  the  legal  estate.  In  any  case,  the  trustees  can  sell 
and  make  a  valid  conveyance  under  the  power  contained  in  the 
will.  The  power  is  not  affected  by  the  first  codicil,  which 
merely  substitutes  different  beneficiaries  from  those  named  in 
the  will.  The  powder  is  expressed  in  the  widest  possible  terms, 
and  prima  facie  applies  to  all  the  testator's  real  estate,  and  the 
burden  of  proof  lies  on  the  purchaser  to  shew  that  it  does  not 
apply  to  the  land  in  question.  The  terms  of  the  will  amount 
to  a  charge  of  the  testator's  debts  and  legacies  on  his  real 
estate  :  Greville  v.  Broivne  (1) ;  and  power  was  needed  to  raise 
the  money  to  discharge  the  same.  The  fact  that  the  beneficial 
interest  in  the  real  estate  is  vested  in  persons  absolutely  entitled 
is  immaterial.  The  power  of  sale  may  also  have  been  intended 
to  be  exercised  for  the  purpose  of  division  :  Peters  v.  Leioes  and 
East  Grinstead  By.  Co.  (2) 

[Kekewich  J.  In  that  case,  the  testator  expressly  stated 
that  the  power  to  sell  was  for  "  the  purpose  of  division."] 

The  intention  may  be  inferred,  as  was  done  in  In  re  Cotton'& 
Trustees  and  the  School  Board  for  London  (3)  and  in  In  re 
Lord  Sudeley  and  Baines  d  Co.  (4)  ;  In  re  Henzell.  (5) 

Morton  Brown,  for  the  purchaser.  In  Peters  v.  Leives  and 
East  Gh'instead  By.  Co.  (2),  the  will  expressly  stated  that  the 
power  of  sale  was  for  the  purpose  of  division.  Moreover,  in 
that  and  the  other  cases  cited  on  behalf  of  the  vendors,  there 
was  originally  a  previous  life  interest,  although  such  life  estate 
had  determined  at  the  time  when  the  power  of  sale  was  exer- 
cised. Here  there  is  an  immediate  absolute  gift  to  the  persons 
named  in  the  first  codicil,  all  of  whom  are  sui  juris,  and  I  submit 
that  the  power  of  sale  cannot  be  exercised  in  regard  to  the  land 
in  question. 

In  any  case,  there  is  no  reason  why  the  beneficiaries  should 
not  concur  in  order  to  make  our  title  secure.  [He  referred  to 
In  re  Davies  to  Jones  and  Evans.  (6)] 


J. 

189G 

In  re 
Dyson 

AND 
FOWKE, 


(1)  7  H.  L.  C.  689. 

(2)  18  Ch.  D.  429. 

(3)  19  Ch.  D.  624. 


(4)  [1894]  1  Ch.  334. 

(5)  W.  N.  (1887)  240. 

(6)  24  Ch.  D.  190, 194. 
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KEKEWICH    Kekewich  J.    Having  had  the  advantage  of  a  much  fuller 
argument  than  it  is  possible  to  have  upon  a  question  of  this 
^^y^       kind  in  chambers,  I  have  come  to  the  conclusion  that  the  order 
PYgQ^     must  be  discharged,  and  that  the  vendors'  title  must  be  upheld. 
AND  The  question  is  whether  the  trustees  can  make  a  title  under 

FOWKE.  ^ 

  the  power  of  sale  which  is  undoubtedly  contained  in  this  will. 

It  is  a  power  expressed  in  the  widest  terms  as  regards  time  and 
otherwise.  [His  Lordship  read  the  power,  and  continued: — ] 
Mr.  Hewitt  has  convinced  me  that  the  power  is  applicable  to 
the  particular  gift  of  residue  now  in  question.  By  the  will  that 
residue  is  given  in  the  simplest  possible  manner — "  unto  the  two 
children  of  my  late  son  Edwin  Dyson,  and  all  the  children  of 
my  son  Cornelius  Dyson  equally,  share  and  share  alike."  The 
beneficiaries  are  altered  by  the  codicil,  but  the  mode  of  gift  is 
not  altered.  There  is  nothing  whatever  in  the  way  of  a  settle- 
ment, or  of  a  life  estate,  or  of  restriction  of  enjoyment  in  the 
case  of  any  of  these  beneficiaries  :  it  is  simply  a  gift  in  fee.  Is 
the  power  I  have  read  a  good  power  as  regards  the  real  estate 
given  in  the  way  in  which  it  has  been  given  ?  About  that  I 
apprehend  there  can  be  no  doubt,  so  long  as  there  is  some 
purpose  for  which  the  power  can  be  exercised.  Chitty  J.  dis- 
cussed that  in  hi  re  Lord  Sudeley  and  Baines  do  Co.  (1),  where 
he  says  :  These  unlimited  powers  can  be  exercised  only  while 
the  purposes  of  the  settlement  remain  unexhausted " ;  and 
then,  in  a  passage  which  I  will  not  pause  to  read,  he  explains 
that,  and  I  adopt  his  language  as  my  own.  That  exactly 
coincides  with  the  language  of  Lord  St.  Leonards  in  his  work 
on  Powers,  8th  ed.  p.  859,  which  is  cited  by  Fry  J.  in  In 
re  Cotton's  Trustees  and  the  School  Board  for  London  (2)  : 
Perhaps  the  better  opinion  is,  that  the  powers  cannot  be 
exercised  after  the  union  of  the  estates,  on  the  ground,  not  that 
the  powers  are  merged,  but  that,  according  to  the  true  con- 
struction of  the  settlement,  they  were  not  to  be  exercised  after 
,  the  determination  of  the  limitations  which  they  were  intended 

to  overreach."    The  question,  therefore,  I  have  to  consider  is, 
"Were  there  any  trusts  of  the  will  existing  at  the  date  of  the 
testator's  death,  or  within  a  reasonable  time  afterwards,  which 
(1)  [1894]  1  Ch.  334,  339.  (2)  19  Ch.  D.  624,  G27. 
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kad  determined  so  as  to  prevent  the  exercise  of  this  power? 
Now,  the  testator  has  himself  taken  care  to  Kmit  the  time  for 
the  exercise  of  the  power,  because  he  says  that  the  trustees 
"  shall  hold  the  proceeds  upon  the  trusts  of  this  my  will." 

Mr.  Hewitt  has  argued  that  I  ought  to  infer  that  the  testator 
intended  the  power  of  sale  to  be  for  the  purposes  of  divi- 
sion ;  and  that  if  so  I  may  uphold  the  power  on  that  ground, 
and  he  cited  Peters  v.  Lewes  arid  East  Grinstead  By.  Co.  (1), 
where  the  power  was  given  expressly  "for  the  purpose  of 
division,"  and  also  the  case  before  Fry  J.  of  In  re  Cotton's 
Trustees  and  the  School  Board  for  London  (2),  and  the  case 
before  Chitty  J.  of  In  re  Lord  Sudeley  and  Barnes  <f  Co.  (3), 
where  it  is  pointed  out  that  the  will  contained  provisions  from 
which  it  might  be  inferred  the  testator  intended  that  the 
power  of  sale  should  subsist  for  the  purpose  of  making  the 
more  convenient  distribution  among  the  objects  of  his  bounty. 
But  in  those  cases  there  were  a  large  number  of  legatees,  there 
were  properties  of  a  peculiar  character,  and  so  forth  ;  but  I  do 
not  find  any  such  circumstances  here.  I  regard  the  argument 
as  unsound,  because,  in  order  to  infer  the  existence  of  the 
power,  I  must  find  that  there  is  such  a  purpose.  Here  I  find 
nothing  but  a  gift  to  a  small  number  of  persons,  and  that  a 
direct  gift  and  not  by  way  of  division.  The  legal  estate  is  in 
the  trustees  :  the  equitable  fee  is  given  to  the  beneficiaries,  and 
there  is  no  reason  why  they  should  not  at  once  call  upon  the 
trustees  to  clothe  them  with  the  legal  title ;  and  if  the  trustees' 
title  stood  on  that  alone,  I  should  decide  against  them ;  but  it 
does  not  stand  alone,  and  that  is  why  I  am  now  differing  from 
my  own  conclusion  in  chambers.  I  have  had  my  attention 
more  directly  called  to  other  grounds.  The  testator  not  only 
directs  his  debts  and  funeral  and  testamentary  expenses  to  be 
paid,  but  he  has  also  given  a  large  number  of  legacies,  and  he 
has  charged  these  legacies  on  his  residuary  real  and  personal 
estate  by  the  operation  of  the  doctrine  of  Greville  v.  Broione  (4), 
that  where  a  man  gives  legacies  and  then  the  residue  of  his 
real  and  personal  estate,  that  residue  is  charged  with  the 
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KEKEWICH  legacies.    The  payment  of  these  legacies  was  distinctly  part  of 
the  trusts  of  this  will ;  and  it  seems  to  me,  apart  from  anything 
*^v^      else,  that  this  trust  had  to  be  performed,  and  the  trustees  had  a 
Dyson     ^^^^     perform,  and  it  rests  with  them  to  decide  whether  they 
FowKE     ^^^^^  ^^^^       ^^^^  estate  for  that  purpose.    I  am  only  consider- 
  ing  the  question  as  between  vendor  and  purchaser.    The  pur- 
chaser is  not  bound  to  inquire,  and  if  he  did,  would  probably 
not  be  told,  why  they  are  selling  the  estate.    It  is  sufficient  for 
him  to  know  that  the  trustees  have  a  power  of  sale  for  the 
purposes  of  the  will.    If  a  beneficiary  were  here  suing  the 
trustees  and  insisting  that  they  could  not  sell,  then  it  would  be 
for  the  trustees  to  say  why  they  wanted  to  exercise  the  power 
of  sale.    But  that  is  not  the  question  which  I  have  to  try  here, 
which  is  simply  one  between  vendor  and  purchaser.  As 
•  between  vendor  and  purchaser  the  question  is  whether,  assum- 
ing the  trustees  are  acting  honestly  (and  upon  that  I  have  no 
reason  to  doubt),  they  have  a  power  which  they  can  exercise. 
In  my  opinion  they  have ;  and,  therefore,  I  must  discharge  the 
order  in  chambers,  and  hold  that  the  vendors  have  a  good 
title;  and  for  the  benefit  of  the  purchaser,  and  that  he  may 
have  no  difficulty  hereafter,  and  for  his  satisfaction  in  order 
that  he  may  have  a  good  title,  I  order  him  to  pay  the  costs 
both  here  and  in  chambers. 

Solicitors :  Preston,  Stoic  dt  Preston,  for  F,  Bowlands,  Bir- 
mingham; Emmet  d  Co.,  for  J,  C.  Foivke  d:  So7i,  Biriningliam, 

G.  I.  F.  C. 
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In  re  BUCK. 
BKUTY  V.  MACKEY. 

[1896    B.  2102.] 

Friendly  Society— Poverty — Charity — Failure  of  Objects — Charitable  Legacy 

Lapse —  Cy-pres. 

In  1800  a  friendly  society  ayes  established  to  provide,  by  subscriptions, 
contributions,  and  fines,  an  "  invested  fund  "  for  the  relief,  by  means  of 
annuities,  of  members,  their  widows  and  children,  if  in  distressed 
circumstances. 

By  the  will  of  a  testator  who  died  in  1893  a  legacy  of  500?.  was 
bequeathed  to  the  society  for  the  purposes  thereof.  At  that  time  these 
were  only  three  annuitants  living,  being  Avidows  of  deceased  members,  and 
there  was  only  one  member  remaining,  who  was  also  sole  surviving  trustee 
of  the  "invested  fund,"  which  was  amply  sufficient  to  provide  for  the 
three  annuities.    Subsequently  two  of  the  three  annuitants  died. 

On  an  originating  summons  by  the  executors  of  the  will  against  the  sole 
surviving  member,  the  sole  surviving  annuitant,  and  the  residuary  legatees, 
to  ascertain  whether  the  society  was  entitled  to  the  legacy  : — 

Held,  (1.)  that  the  society  was  a  "  charity  "  within  Commissioners  for 
Special  Purposes  of  the  Lncome  Tax  v.  Pemsel  ([1891]  A.  C.  531)  ;  (2.)  that 
it  was  a  charity  existing  at  the  testator's  death  and  therefore  the  legacy 
had  not  lapsed;  and  (3.)  that  the  legacy,  not  [being  required  for  the 
remaining  annuity,  was  applicable  cy-pres. 

Cunnack  v.  Edwards  (ante,  p.  679)  distinguished. 

Thomas  Buck,  by  his  will  dated  June  28,  1884,  bequeathed, 
among  charitable  legacies  to  various  institutions,  To  the 
Commercial  Travellers'  Society,  whose  of&ce  is  at  17,  Philpot 

Lane,  City,  the  sum  of  500Z  for  the  purposes  of  such 

institutions  respectively :  "  and  he  directed  that  the  said  charit- 
able legacies  should  be  paid  free  of  legacy  duty,  and  that  they 
and  the  duty  thereon  should  be  paid  out  of  his  pure  personal 
estate ;  and  he  declared  that  the  receipt  of  the  treasurer  for 
the  time  being  of  the  said  institutions  respectively  should  be  an 
effectual  discharge  for  the  said  charitable  legacies  respectively. 
And  his  residuary  estate  he  gave  to  trustees  upon  trust  for  sale 
and  to  hold  the  net  proceeds  thereof  in  trust  for  all  such  of  his 
children  as  should  be  living  at  his  death,  in  equal  shares,  the 
share  of  each  child  being  settled  in  manner  therein  mentioned. 
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KEKEWIOH    The  testator  died  on  January  8, 1893.    His  executors  paid  all 
his  debts  and  legacies  except  the  above-mentioned  legacy  of 

1896 

v^v-'  500Z.,  which  they  retained  under  the  following  circumstances  : — 
Buck  January,  1800,    The  Commercial  Travellers'  Society  "  was 

Bbuty     established  as  a  friendly  society  in  the  City  of  London.  The 
MacIkey.    ^^^^^  of  tlie  society,  as  afterwards,  in  1832,  certified  by  the 

  Eegistrar  of  Friendly  Societies,  stated  (rule  1)  that  the  object 

of  the  society  was  "  to  provide  a  fund  for  the  relief  of  sick  and 
distressed  members,  their  widows  and  children,  in  the  manner 
hereinafter  mentioned . ' ' 

Kule  2  provided  that  the  affairs  of  the  society  should  be 
managed  by  a  committee  who  (rule  3)  should  choose  a  president, 
vice-presidents,  and  a  secretary  annually  at  a  general  meeting, 
the  president  and  vice-presidents  to  be  chosen  out  of  the  general 
body  of  the  society.  Eule  6  provided  a  scale  of  annual  or  life 
subscriptions  of  members,  varying  according  to  age.  Eule  13 
provided  that  the  sum  of  20,000/.,  which  should  become  and 
remain  the  permanent  fund  of  the  society,  should  be  invested 
by  the  treasurer  under  the  direction  of  the  committee  in  the 
purchase  of  Government  funds  or  stock,  or  otherwise,  pursuant 
to  10  Geo.  4,  c.  56  (the  Friendly  Societies  Act,  1829),  ss.  13  and 
31,  in  the  names  of  trustees. 

Eule  14  was  as  follows  :  *'  In  case  a  member  shall  be  afflicted 
with  sickness,  so  as  to  render  him  incapable  of  employment, 
and  in  distressed  circumstances,  or  shall  become  infirm,  or  meet 
with  any  other  infirmity  which  may,  in  the  opinion  of  the 
committee,  render  him  an  object  deserving  the  assistance  of 
the  society,  he  shall  he  entitled,  at  the  discretion  of  the  com- 
mittee, to  a  sum  not  exceeding  one  guinea  per  week  during  the 
time  he  shall  so  remain  sick  and  distressed.  .  . 

Eule  15  was  as  follows:  "In  case  a  member  shall  die  and 
shall  leave  a  widow,  to  whom  he  shall  have  been  married  for 
the  space  of  three  years  previous  to  his  decease,  or  a  widow 
to  whom  he  shall  have  been  married  as  aforesaid,  and  one  or 
more  children,  in  distressed  circumstances,  the  said  widow, 
upon  her  claim  being  recommended  to  the  satisfaction  of  the 
committee  by  three  members  of  the  society  whose  subscriptions 
shall  be  fully  paid  up  at  the  time  of  signing  such  recommenda- 
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tion,  shall  receive  a  sum  not  exceeding  20/.  per  annum  forKEKEWlOH 
herself,  at  the  discretion  of  the  committee,  and  in  like  manner 
a  further  sum,  not  exceeding  51.  per  annum  for  each  child,  till 
such  child  or  children  respectively  shall  attain  the  age  of  fourteen 
years."    Then  the  rule  went  on  to  provide  for  payment  of  an  bruty 
annuity  to  any  child  in  distressed  circumstances  of  a  member  ^iJ,^y 

dying  without  leaving  a  widow,  such  annuity  not  to  exceed  10?.,   

and  to  be  payable  till  the  age  of  fourteen. 

Eule  17  provided  that  "  all  money  arising  from  contributions 
and  fines,  &c.,"  should  be  applied  to  the  purposes  in  the 
rules  mentioned,  and  in  defraying  the  necessary  expenses  of 
management. 

An  "  invested  fund  "  was  duly  provided  and  the  income  thereof 
was  from  time  to  time  applied  in  payment  of  annuities  granted 
in  accordance  with  the  rules  to  persons  entitled  to  relief ;  but 
eventually,  in  consequence  of  the  falling  off  in  donations  and 
subscriptions,  the  income  of  the  fund  ceased  to  be  sufficient,  and 
the  deficiency  was  made  up  from  time  to  time  out  of  the  capital. 

In  July,  1888,  the  then  three  trustees  of  the  society  paid  into 
Court,  under  the  Trustee  Eelief  Act,  to  the  credit  of  the  society, 
a  sum  of  about  5000/.,  being  the  amount  of  the  then  "  invested 
fund  "  of  the  society.  The  grounds  for  payment-in  were  that, 
in  consequence  of  the  advanced  age  of  the  then  remaining 
annuitants,  six  in  number,  the  fund  would  probably  soon  be 
more  than  sufficient  to  pay  the  annuities  out  of  the  income, 
and  that  the  same  and  the  surplus  income  could  only  be  dealt 
with  under  the  direction  of  the  Court ;  that  since  January, 
1871,  no  general  meeting  of  the  members  of  the  society  had 
been  held ;  that  previously  to  that  date  meetings  had  been 
summoned  by  advertisement,  but  no  one  had  attended  except  the 
committee ;  that  the  members  of  the  committee  had  gradually 
become  reduced  to  two,  who  were  both  men  of  advanced  age ; 
and  that,  as  it  had  become  practically  impossible  to  hold 
meetings  of  the  members,  the  society  could  not  be  dissolved 
under  the  Friendly  Societies  Act,  1875,  and  even  if  it  could  be 
dissolved,  the  persons  entitled  to  the  trust  fund  could  not  be 
ascertained. 

On  February  19,.  1889,  an  order  was  made,  on  petition,  for 
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KBKEWICH  payment  to  the  six  remaining  annuitants  of  their  several 

annuities  out  of  the  income  of  the  fund  in  court,  and  also  out 

v^v-'       of  the  capital  in  case  the  income  should  prove  insufficient. 

''^         At  the  death  of  the  testator,  Thomas  Buck,  in  1893,  three  of 
Buck. 

Betjty  these  annuitants  were  still  living,  and  of  the  three  trustees 
v7ho  were  living  in  1888  and  who  were  at  that  time  believed  to 
be  the  sole  surviving  members  of  the  society,  one  only  was 
living  at  the  testator's  death,  namely,  John  Brunt  Mackey. 
Of  the  other  two  trustees,  one  had  died  in  1891,  and  the  othet, 
George  Chater,  had  died  on  October  30,  1892. 

In  May,  1896,  only  one  of  the  six  annuitants  remained, 
Harriet  Lucy  Cage,  who  was  in  receipt  of  an  annuity  of  32Z.  as 
the  vddow  of  a  former  member  of  the  society ;  and,  as  far  as 
was  then  known,  the  only  remaining  member  of  the  society  was 
the  said  John  Brunt  Mackey,  who  was  also  the  sole  surviving 
trustee  and  member  of  the  committee.  The  "  invested  fund  " 
now  standing  in  court  to  the  credit  of  the  society  was  repre- 
sented by  a  sum  of  4836?.  9s.  8c?.  India  3  per  cent.  Stock,  and  a 
sum  of  320?.  135.  lid,  cash. 

On  May  18,  1896,  an  originating  summons  was  taken  out  by 
the  trustees  and  executors  of  the  will  of  Thomas  Buck  against 
J.  B.  Mackey,  the  sole  surviving  trustee  and  supposed  sole  sur- 
viving member  of  the  society,  Mrs.  Cage,  the  sole  surviving 
annuitant,  Thomas  William  Buck,  a  son  of  the  testator  and 
one  of  his  residuary  legatees,  and  the  Attorney-General,  for  the 
determination  of  the  following  questions  :  (1)  Whether  the 
institution  called  "The  Commercial  Travellers'  Society  "was 
so  existing  at  the  date  of  the  testator's  death  as  to  have  become 
entitled  to  the  legacy  of  500?.,  or  was  not  so  existing ;  (2) 
whether,  if  the  institution  was  so  existing,  the  legacy  ought  to 
be  paid  into  court,  or  how  otherwise  it  ought  to  be  dealt  with  ; 
and  (3)  whether,  if  the  institution  was  not  so  existing,  the 
legacy  ought  to  be  treated  as  lapsed  and  fallen  into  the  tes- 
tator's residuary  estate,  or  to  be  applied  cy-pres  for  charitable 
purposes. 

The  summons  now  came  on  for  hearing. 


D.  G.  Begg,  for  the  plaintiffs. 
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Sheldon,  for  the  defendants,  J.  B.  Mackey  and  H.  L.  Cage.  KEKEWICH 
This  society  was  existing  at  the  testator's  death.    It  is  not  at 
present  known  for  certainty  whether  there  may  not  be  still 
living  other  members  or  widows  or  children  of  deceased  mem- 
bers ;  but  the  defendant  Mackey  is  an  admitted  member,  and  Beutt 
the  defendant,  Mrs.  Cage,  is  an  admitted  annuitant.    This  mackey 

society,  being  a  friendly  society,  is  not  a  charitable  institution,   

and  therefore  its  funds  cannot  be  applied  cy-pres  :  In  re  Clark's 
Trust.  (1)  Being  subject  to  the  Friendly  Societies  Act,  1875, 
the  society  can  only  be  dissolved  under  the  provisions  of  that 
Act ;  and  until  it  is  dissolved  according  to  the  statutory  method 
it  must  be  taken  to  be  an  existing  institution  even  though  there 
may  be  only  one  member  left.  The  legacy  should  be  paid  to 
the  defendant  Mackey  as  sole  surviving  trustee  of  the  society, 
or  should  be  paid  into  Court  so  as  to  be  properly  secured  for 
Mrs.  Cage's  annuity. 

BenshaiD,  Q.C.,  and  A,  M.  Begg,  for  the  defendant  T.  W. 
Buck,  as  representing  the  residuary  legatees.  This  society 
had  ceased  to  exist  for  all  practical  purposes  at  the  death 
of  the  testator.  There  was  then  only  one  member  left, 
and  a  society"  cannot  consist  of  one  member  only.  One 
member  of  a  society  cannot  hold  a  meeting  any  more  than  one 
member  of  a  company.  The  society  was  moribund  years  before 
the  testator's  death,  and  practically  died  on  October  30,  1892, 
when  G.  Chater,  the  last  member  but  one,  died.  The  legacy, 
therefore,  lapsed  and  fell  into  the  residue,  and  is  not  applicable 
cy-pres :  In  re  Bymer,  (2)  This  society  was  in  fact  a  private 
mutual  insurance  society.  The  rules  do  not  shew  that  it  was 
a  charity,  and  certainly  there  was  no  general  charitable  inten- 
tion shewn  by  this  testator  in  giving  this  legacy.  That  being 
so,  the  gift  cannot  be  applied  cy-pres.  Directly  the  annuitant 
dies  there  will  be  a  resulting  trust  for  the  benefit  of  this 
testator's  estate,  and  it  is  therefore  idle  to  go  through  the  form 
of  paying  the  legacy  into  court.  A  society  registered  under  the 
Friendly  Societies  Act  is  not  a  charity  :  Li  re  Clark's  Trust  (1) ; 
Cunnack  v.  Edioards  (3),  in  which  latter  case  it  was  held,  on 

(1)  1  Ch.  D.  497.  (2)  [1895]  1  Ch.  19. 

(3)  Ante,  p.  079. 
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appeal,  that  where  the  objects  of  an  existing  friendly  society 
had  failed  the  Crown  was  entitled  to  the  property  as  bona 
vacantia ;  but  here,  as  the  society  is  non-existent,  the  legacy 
passes  to  the  residuary  legatees. 

Ingle  Joyce,  for  the  Attorney-General.  The  Crown  does  not 
claim  this  money  as  bona  vacantia ;  but  this  society  is,  under 
its  rules,  beyond  question  a  charitable  institution,  and  this 
legacy  is  a  charitable  legacy ;  in  fact  it  is  called  a  charitable 
legacy  by  the  testator  himself,  and  it  is  given  out  of  pure 
personalty.  A  friendly  society  may  be  a  charity.  No  doubt, 
the  authorities  say  that  some  friendly  societies  are  not  charit- 
able institutions  in  the  legal  sense ;  but  to  see  whether  such  a 
society  is  a  charity  or  not  you  must  look  at  its  objects.  In  the 
present  case  the  rules  expressly  state  that  "  distressed  circum- 
stances "  are  a  condition  necessary  to  entitle  a  member,  his 
widow  or  children  to  relief.  The  object,  therefore,  of  the 
society  is  clearly  charity.  Donations  also  for  that  object  were 
contemplated  by  the  rules  and  were  received  by  the  society. 
In  the  society  in  In  re  Clark's  Trust  (1)  poverty  was  not  a 
necessary  ingredient,  and  that  distinguishes  it  from  the  present 
case.  So,  wdth  regard  to  the  society  in  Cunnach  v.  Edwards  (2), 
poverty  was  not  a  necessary  ingredient  at  all,  for  under  the 
rules  a  rich  widow  might  be  as  much  entitled  to  the  benefits 
of  the  society  as  a  poor  one.  NotvTithstanding  that  the  objects 
for  which  this  society  was  founded  have  practically  failed, 
the  legacy  is  applicable  cy-pres  :  In  re  Slevin  (8),  Spiller  v. 
Maude  (4) ;  for  the  money  is  not  required  to  be  applied  for 
the  one  annuity  remaining,  which  is  already  secured  by  the 
"  invested  fund  "  in  Court. 

Benshaw,  Q.C.,  in  reply. 

Kekewich  J.  There  are  two  questions  falling  for  decision 
wholly  independent  of  each  other.  The  first  is  whether  "  The 
Commercial  Travellers'  Society,  whose  office  is  at  17,  Philpot 
Lane,  City,"  to  which  society,  through  the  treasurer  for  the 
purposes  of  the  society,  the  testator  gives  500?.,  is  a  "  charity  " 


(1)  1  Ch.  D.  497. 

(2)  Ante,  p.  679. 


(3)  [1891]  2  Ch.  236. 

(4)  32  Ch.  D.  158,  n. 
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within  the  ordinary  doctrine  of  the  Court  as  expounded  by  KEKEWICH 

the  House  of  Lords  in  the  Commissioners  for  Special  Purposes 

of  the  Income  Tax  v.  Femsel.  (1)    Until  we  have  decided  that 

question  we  cannot  make  any  progress  with  the  other.    If  I 

were  uncontrolled  by  decision  my  opinion  would  be  in  favour  Bruty 

of  this  being  a  charity.    Now,  am  I  controlled  by  decision?  j^j^ckey. 

It  seems  to  me  not.    Cunnack  v.  Edivards  (2)  and  the  other   

cases  which  have  been  cited  all  dwell  on  the  absence  of  the 
ingredient  of  poverty  in  persons  who  are  entitled  to  the  benefit 
of  the  particular  institution.  Lord  Halsbury,  in  giving  judg- 
ment in  Cunnach  v.  Edwards  (2),  speaks  of  the  society  he  then 
had  to  consider  as  a  "perfectly  business-like  arrangement,"  and 
the  society  in  the  present  case  has  been  described  argumentatively 
as  a  mutual  insurance  society."  If  this  is  a  case  of  a  "  per- 
fectly business-like  arrangement,"  if  it  is  "a  mutual  insurance 
society,"  then  it  seems  to  me  that,  not  only  am  I  bound  by 
authority,  but  it  is  a  case  that  would  clearly,  reasonably  and 
fairly  fall  outside  the  definition  of  "charity."  It  has  been 
pointed  out  that  this  society  has  been  maintained  and  has 
reached  its  present  position,  which  is  one  at  least  of  perfect 
solvency,  not  merely  by  the  subscriptions  of  members  (whether 
life  members  or  annual  members)  whose  subscriptions  would 
be  a  certain  fixed  sum,  but  by  voluntary  subscriptions  or 
donations — donations  either  by  living  persons  or  by  will.  That 
is  a  matter  not  to  be  forgotten,  but  it  is  by  no  means  to  my 
mind  conclusive  upon  the  question  whether  it  is  a  charity. 
It  is  obvious,  I  think,  on  the  face  of  these  rules  that  this  is  not 
a  society  formed  and  maintained  on  actuarial  principles.  That 
is  true  of  a  very  large  number  of  societies  either  charitable  or 
in  the  nature  of  mutual  insurance  societies.  We  are  all 
acquainted  with  some  most  excellent  institutions  of  that 
character  which  could  not  have  been  maintained  and  kept 
solvent  but  for  large  donations.  It  is  those  donations  which 
enable  such  societies  to  start  and  be  maintained.  Certainly 
this  society  was  not  founded  on  actuarial  principles.  It 
depended  upon  adventitious  aid,  such  as  donations  by  those 
who  did  not  themselves  desire  to  have  any  benefit  from  the 
(1)  [1891]  A.  C.  531.  (2)  Ante,  p.  679. 
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KEKEWICH  society.    That  is  why  it  really  is  not  of  so  much  importance 
that  there  were  donations  at  all.    Donations  are  for  a  different 

1896 


In  re 
Buck. 


purpose.  They  are  to  raise  the  level  of  the  benefits  which  ought 
in  "  a  perfectly  business-like  arrangement,"  to  borrow  the  words 
Bruty     of  Lord  Halsbury,  to  be  arrived  at  by  actuarial  calculations. 
Maokey    Then,  this  fund  having  been  obtained,  it  is  to  be  applied  in 

  payment  of  certain  annuities,  annuities  of  20Z.  to  widows  and 

5Z.  to  children.  The  children  are  to  have  an  annuity  of  lOZ. 
each  when  they  are  motherless  as  well  as  fatherless.  I  do  not 
see  any  provision  that  the  annuity  in  either  case  is  to  vary 
with  the  funds  of  the  society.  There  is  no  calculation,  as  far 
as  I  can  see,  that  the  funds  would  provide  the  several  annuities 
from  time  to  time.  Eor  that,  no  doubt,  the  society  depended 
very  much  on  their  outside  subscriptions.  So  that  it  is  not  a 
mutual  insurance  society.  It  is  not,  as  it  seems  to  me,  "  a 
perfectly  business-like  arrangement,"  although  it  may  be  partly 
business  and  partly  charitable  ;  but  what  I  find  is  this,  that  as 
regards  both  widows  and  children,  the  intended  provision  is 
strictly  for  those  who  are  in  what  is  called  distressed  circum- 
stances." That  is  clear  from  the  language  of  rule  14.  The 
words  "  distressed  circumstances,"  although  capable  of  many 
interpretations,  grammatically,  no  doubt,  mean,  not  only  that 
a  member  is  so  sick  that  he  cannot  follow  his  ordinary  employ- 
ment, but  that  his  position  in  life  is  such  that  he  cannot  live 
independently  of  that  employment — that  he  is  distressed  in 
that  sense.  I  do  not  think  there  can  be  any  doubt  that  that  is 
the  meaning  of  the  words. 

Then,  as  regards  "  infirmity,"  that  means  some  permanent 
disease,  accident,  or  anything  of  that  kind,  rendering  the  member 
an  object  deserving  of  the  assistance  of  the  society.  It  is  only 
reasonable  to  conclude  that  the  committee  would  not  be  doing 
their  duty  in  considering  a  man  an  object  deserving  the  assist- 
ance of  the  society  if,  however  painful  his  physical  state  might 
be,  he  had  ample  means.  I  understand  then  that  the  rule 
points  distinctly  to  poverty.  The  same  is  true  as  regards  rule  15, 
under  which  the  widow  of  a  member  is,  as  a  condition  of  reHef, 
to  be  in  distressed  circumstances,  and  so  with  regard  to  the 
children,  who  are  also  to  be  left  in  "  distressed  circumstances." 
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Here,  therefore,  I  have  that  very  element  of  povert}^  which  KEKEWICH 
Hall  V.-C.  thoug^ht  was  absent  in  the  case  before  him  of  In  re 

1896 


In  re 
Buck. 


V, 

Mackbt. 


Clark's  Trust  (1) ;  and  it  was  pointed  out  in  Commissioners  for 
Special  Purposes  of  the  Income  Tax  v.  Femsel  (2),  that  although 
the  decisions  have  gone  far  away  from  poverty  as  being  the  strict  bruty 
limit  of  charity,  at  the  same  time  poverty  is  in  itself  an  object  of 
charity ;  and  when  you  find  poverty  referred  to  in  the  provisions 
of  such  a  society  as  this,  it  is  impossible  to  say  that  this  society 
is  merely  " a  business-like  arrangement  "  or  "a  mutual  insur- 
ance society."  Therefore  I  am  not  precluded  by  the  authorities 
from  saying  that  this  society  is  a  charity,  which  I  hold  it  to  be. 

Then,  if  this  is  a  charity,  there  comes  the  question.  Is  there 
a  lapse  of  the  legacy  of  500Z.  ?  Assuming  that  the  money  is 
given  to  a  charity  that  has  ceased  to  exist  at  the  date  of  the 
death — which  seems  to  be  the  critical  point — then,  if  the  legacy 
has  lapsed,  the  law  of  lapse  applies  at  any  rate  to  this  extent, 
that  the  testator  fails  to  specify  the  legatee ;  and,  therefore, 
because  there  is  no  legatee  which  can  be  specified — because 
there  is  a  non-existent  body,  just  as  there  might  be  a  non-existent 
person — the  money  must  fall  into  residue.  But  it  is  agreed  on 
all  hands,  not  only  that  at  the  death  of  the  testator,  but  that  up 
to  the  present  time,  there  was  and  is  at  least  one  annuitant 
claiming  against  the  fund.  So  that  the  charity  is  alive  to 
that  extent,  and  must  remain  alive  as  long  at  least  as  that 
annuitant  survives.  I  cannot,  therefore,  see  how  it  can  possibly 
be  said  that  this  society  is  dead,  though  it  may  still  be,  what 
Mr.  Kenshaw  said  it  was,  "  moribund."  The  difference  between 
"  moribund  "  and  "  dead  "  is  considerable.  Test  the  case  in 
this  way.  Supposing  that  this  annuitant  were  not  paid,  she 
being  entitled  according  to  the  rules  of  the  society  to  be  paid, 
could  she  not  assert  her  rights  ?  If  she  could  assert  her  rights, 
she  could  assert  them  against  the  fund  and  against  the  adminis- 
trators of  the  fund  which  is  in  court.  It  seems  to  me  there 
is  a  duty  to  provide  for  her  annuity  which  is  still  existing,  and 
consequently  the  charitable  institution  is  still  existing.  It  does 
not  follow,  however,  that  because  it  is  still  existing  it  has  not 
failed  practically.  It  seems  to  me  that  the  institution  has 
(1)  1  Ch.  D.  497.  (2)  [1891]  A.  C.  531. 
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KEKEWICH  failed,  except  so  far  as  it  is  necessary  to  provide  for  this  par- 
ticular annuitant.    That  is  a  matter  of  consideration  as  regards 


1896 


In  re 
Buck. 


the  fund  in  court,  with  which  I  am  not  now  dealing.     But  as 
regards  this  legacy  of  500Z.,  it  is  clearly  not  wanted  for  the 
Beuty     particular  annuity,  and  it  must  be  applied,  that  is  to  say,  put 
Mackey        process  of  application,  to  objects  akin  to  those  to  which  the 

  testator  devoted  his  legacy,  but  to  which  it  cannot  be  strictly 

applied  because  there  are  no  means  of  so  applying  it. 

There  must  be  a  declaration  that  the  society  is  a  charitable 
institution,  and  was  existing  at  the  testator's  death,  and  that 
there  was  no  lapse  of  the  legacy  of  500^. ;  and  there  must  be  an 
order  for  payment  of  the  money  into  court  to  the  same  credit  as 
the  other  funds  of  the  society,  but  to  a  separate  account.  The 
costs  of  all  parties,  as  between  solicitor  and  client,  vnll  come  out 
of  the  legacy ;  and  there  will  be  liberty  to  the  Attorney-General 
to  apply  for  a  scheme. 


Solicitors  :  Duffield  d-  Briity ;  Hare  d-  Co. 

G.  I.  F.  C. 
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FILBY  V.  HOUNSELL. 

[1895    F.  1615.] 

Vendor  and  Purchaser — Contract — Vendor's  Name — Agent  for  Vendor 
Beference  to  Formal  Contract — Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

The  vendor's  name  was  omitted  from  tlie  conditions  of  sale  by  auction 
of  a  house  and  from  the  indorsed  form  of  contract  to  be  signed  by  a  pur- 
■chaser.  The  house  was  not  sold  at  the  auction ;  but  subsequently  the 
defendant  sent  a  letter  addressed  on  the  face  of  it  to  J.  &  Co.,  who  were 
the  auctioneers,  offering  to  purchase  the  house  for  350Z.,  and  stating  that 
if  his  offer  was  accepted  he  would  "  sign  contract  on  auction  particulars." 
J.  &  Co.  replied  by  letter  stating  that  on  behalf  of  their  client  (who  was 
the  vendor),  naming  her,  they  accepted  the  offer  "  subject  to  contract  as 
agreed.  We  enclose  draft  contract."  The  draft  was  identical  with  the 
contract  embodied  in  the  conditions  of  sale  and  indorsement,  except  that 
the  draft  stated  the  vendor's  name ;  but  the  defendant  never  signed  it : — 

Heldy  (1.)  that  as  the  offer  contained  the  names  of  both  contracting 
parties  (though  one  was  only  agent  of  an  undisclosed  vendor),  on  its 
acceptance  there  Avas  a  valid  contract  within  the  Statute  of  Frauds; 
(2.)  that  the  acceptance  was  absolute  and  unconditional,  inasmuch  as  a 
form  of  contract  definitive  in  all  its  terms  was  identified  by  the  offer,  and 
that  signature  to  the  form  of  contract  was  unnecessary. 

Morris  v.  Wilson  (5  Jur.  (N.S.)  168)  followed. 

On  September  24,  1895,  Messrs.  Frank  Jolly  &  Co.  offered 
for  sale  by  public  auction  a  leasehold  house,  No.  1  Kenmure 
Eoad,  Hackney,  under  printed  conditions  of  sale. 

On  the  conditions  a  memorandum  was  indorsed,  to  be  filled 
up  in  case  of  sale,  by  which  the  purchaser  acknowledged  that 

he  had  purchased  the  property  "  for  the  sum  of  £  ,"  and 

had  "  paid  to  Messrs.  Frank  Jolly  &  Co.,  the  auctioneers,  the 

sum  of  £  as  a  deposit  and  in  part  payment  of  the  said 

purchase-money,"  and  agreed  to  pay  the  balance  of  the  pur- 
chase-money and  to  complete  the  purchase  according  to  the 
within  conditions  of  sale." 

Neither  in  the  conditions  nor  in  the  indorsed  form  of  contract 
did  the  name  of  the  vendor  (who  was  Mrs.  Mary  Ann  Filby) 
appear,  but  subject  to  this  omission  the  conditions  and  indorse- 
ment contained  all  the  terms  sufficient,  if  duly  signed,  to  con- 
stitute a  binding  contract  for  the  sale  of  the  house. 


ROMER  J. 
1896 
July  13, 14, 31. 
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EOMER  J.      The  property  was  not  sold  at  the  auction,  but  subsequently, 
1896       though  on  the  same  day  G.  C.  Hounsell  wrote  to  the  auctioneers 
FiLBY     as  follows : — "  To  Frank  Jolly  &  Co. — Dear  Sirs, — I  hereby  offer 
HoxiNSix.L.  £350  for  No.  1,  Kenmure  Eoad,  Hackney.  Lease 

■   about  81  years,  ground-rent  £8,  and  if  my  offer  is  accepted  I 

will  pay  deposit  and  sign  contract  on  the  auction  particulars." 
On  the  following  day  Messrs.  Jolly  &  Co.  replied  in  writing  : — 
"G.  C.  Hounsell,  Esq. — Dear  Sir, — On  behalf  of  our  client, 
Mrs.  M.  A.  Filby,  we  beg  to  accept  your  offer  of  £350  for  "  the 
house  (again  describing  it),  "  subject  to  contract  as  agreed.  We 
enclose  draft  contract  herewith,  and  shall  be  glad  to  receive 
same  signed  together  with  cheque  for  deposit  at  your  early  con- 
venience." The  draft  contract  enclosed  was  identical  v^th  that 
contained  in  the  conditions  of  sale  and  the  indorsement,  but  it 
was  never  signed  by  Hounsell.  Mrs.  Filby  brought  an  action 
against  Hounsell  for  specific  performance  of  the  contract  to 
purchase  the  house  ;  and  the  defendant  pleaded,  amongst  other 
defences,  that  the  Statute  of  Frauds  had  not  been  complied 
with. 

The  action  was  tried  before  Eomer  J.  on  July  13,  14,  1896. 

Buchmaster,  for  the  plaintiff,  opened  the  case. 

Beddall,  for  the  defendant.  There  is  no  contract  sufficient 
to  satisfy  the  Statute  of  Frauds. 

1.  The  name  of  the  vendor  is  not  stated  in  any  document 
signed  by  the  defendant,  and  the  statute  is  not  satisfied  unless 
the  agreement  contains  the  names  of  the  contracting  parties  or 
a  description  sufficient  to  identify  them,  "vendor"  not  being 
a  sufficient  description :  Potter  v.  Buffield  (1) ;  Thomas  v. 
Brown.  (2)  The  present  case  is  very  like  Williams  v.  Jordan  (3), 
where  intending  lessees  offered  in  writing  to  take  a  lease,  but 
the  offer  did  not  name  the  lessor,  and  an  acceptance  in  writing 
by  the  lessor's  agent  did  not  name  him,  and  it  was  held  that 
there  was  not  an  agreement  in  writing  within  the  statute. 
"  Landlord  "or  "  client  "  is  not  a  sufficient  description  of  the 
vendor,  even  where  the  purchaser  knows  the  vendor*s  name 

(1)  L.  K.  18  Eq.  4.  (2)  1  Q.  B.  D.  714. 

(3)  6  Ch.  D.  517. 
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and  the  agreement  is  signed  by  the  vendor's  agent :  Coombs  v.  EOMER  J. 
Wilkes  (1) ;  Jarrett  v.  Hunter.  (2)    [He  also  referred  on  this  1896 
point  to  Sale  v.  Lamhert.  (3)]  Filbt 
2.  A  memorandum  hke  this,  which  contemplates  the  pre-  hounsell. 

paration  of  a  formal  contract,  is  no  contract  at  all :  Lloyd  v.   

Noivell.  (4) 

Buchmaster,  in  reply.  1.  In  none  of  the  cases  cited  was 
there  a  contract  on  which  any  one  could  sue.  In  Coombs  v. 
Wilkes  (1)  there  was  not  even  an  offer  to  any  one  named. 
Here  Messrs.  Jolly  &  Co.  could  have  sued  on  the  contract,  for 
acceptance  by  an  agent  on  behalf  of  his  principal  is  sufficient, 
although  the  name  of  the  principal  is  not  disclosed  :  Morris  v. 
Wilson.  (5)  Unless  the  defendant  thought  that  Messrs.  Jolly 
&  Co.  were  principals,  that  case  is  on  all  fours  with  this.  But 
the  fact  that  they  were  agents  was  known  from  the  first.  The 
fact  that  the  person  to  whom  an  offer  is  made  is  an  agent  does 
not  prevent  the  person  making  the  offer  from  being  bound.  If 
it  did,  estate  agents  could  not  carry  on  business.  Morris  v. 
Wilson  (5)  was  referred  to,  apparently  with  approval,  by 
Jessel  M.E.  in  Comviins  v.  Scott.  (6) 

2.  The  contract  was  not  conditional  on  a  more  formal  con- 
tract being  entered  into.  The  offer  referred  to  a  contract 
containing  all  the  terms,  and  it  is  immaterial  that  that  docu- 
ment was  never  signed  :  Bossiter  v.  Miller.  (7) 

[RoMER  J.    Very  well  argued.] 

July  31.  EoMER  J.  The  only  defence  on  the  merits  raised 
by  the  defendant  is  that  he  was  induced  to  contract  with  the 
plaintiff  (if  there  be  a  contract)  by  certain  misrepresentations  of 
the  plaintiff's  agents.  All  I  need  say  as  to  this  is  that  the 
defendant  has  failed  to  prove  it. 

The  next  defence  raised  before  me  is  that  of  the  Statute  of 
Frauds.  And  this  certainly  gives  rise  to  some  nice  questions. 
But  I  have  come  to  the  conclusion  that  the  plea  of  the  statute 
does  not  avail  the  defendant.    The  point  arising  on  the  plea  of 

(1)  [1891]  3  Ch.  77.  (4)  [1895]  2  Ch.  744. 

(2)  34  Ch.  D.  182.  (5)  5  Jiir.  (N.S.)  168. 

(3)  L.  R.  18  Eq.  1.  (6)  L.  R.  20  Eq.  11,  16. 

(7)  3  App.  Ca!3.  1124,  1137. 
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HOMER  J.  the  statute  is  that  which  concerns  the  name  of  the  vendor. 
1896  The  defendant  says  that  he  has  signed  nothing  which  directly 
FiLBY      or  hy  sufficient  reference  sets  forth  in  writing  who  the  vendor 

HouNSELL.  plaintiff's  name  as  vendor  does  not 

  appear  in  the  offer  of  purchase  of  September  24, 1895,  signed  by 

the  defendant,  and  that  you  cannot  gather  who  the  vendor  is 
from  the  auction  form  of  contract  or  particulars  which  are 
sufficiently  referred  to  for  identification  in  the  offer.  But  the 
offer  does  contain  the  names  of  the  contracting  parties.  The 
offer  is  to  Frank  Jolly  &  Co.,  and  I  think  it  makes  no  difference 
that  the  offer  is  made  to  them  as  agents  for  an  undisclosed 
principal.  For  the  purpose  of  satisfying  the  Statute  of  Frauds 
it  appears  to  me  sufficient,  so  far  as  parties  are  concerned,  that 
the  written  contract  should  shew  who  the  contracting  parties 
are,  although  they  or  one  of  them  may  be  agents  or  agent  for 
others,  and  it  makes  no  difference  whether  you  can  gather  the 
fact  of  agency  from  the  written  document  or  not.  Who  the 
principals  are  may  be  proved  by  parol.  That  is  well  settled. 
This  was  pointed  out  by  Wood  V.-C.  in  Morris  v.  Wilson  (1), 
and  by  Sir  George  Jessel  in  Commins  v.  Scott  (2),  where  he 
says :  There  can  be  no  doubt  that  if  a  written  contract  is 
made  in  this  form,  *  A.  B.  agrees  to  sell  Blackacre  to  C.  D.  for 
lOOOZ.,'  then  E.  F.,  the  principal  of  A.  B.,  can  sue  G.  H.,  the 
principal  of  C.  D.,  on  that  contract."  The  offer,  then,  in  the 
case  before  me  signed  by  the  defendant  does,  in  my  opinion, 
sufficiently  give  the  names  of  the  contracting  parties.  If  that 
be  so,  then  the  statute  is  satisfied  in  that  respect,  for  it  is  settled 
law  that  a  signed  offer  in  vrriting  which  sufficiently  sets  forth 
particulars  may  be  accepted  by  parol,  and  that  the  signed  offer 
simply  accepted  by  parol  sufficiently  complies  with  the  statute  : 
see  Warner  v.  Willington  (3)  and  Beuss  v.  Pichsley.  (4)  Now, 
for  the  purposes  of  the  point  I  am  now  considering,  the 
defendant's  offer  was  accepted,  and  it  is  not  necessary  that  he 
should  have  recognised  that  acceptance  in  writing.  Nor  does 
it  appear  to  me  material  that  the  acceptance  disclosed  the  name 
and  was  on  behalf  of  the  vendor,  the  previously  undisclosed 

(1)  5  Jur.  (N.S.)  168.  (3)  3  Drew.  523. 

(2)  L.  R.  20  Eq.  15,  16.  (4)  L.  R.  1  Ex.  342. 
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principal.    A  simple  acceptance  by  Frank  Jolly  &  Co.  would  eomerj. 
be  clearly  sufficient,  and,  later  on,  they  might  have  disclosed  1896 
the  fact  that  they  accepted  on  behalf  of  their  principal.    And  I  filby 
cannot  see  that  it  makes  any  difference  that  they  disclose  at  the  hounsell 

time  of  acceptance  the  name  of  the  principal  or  accept  directly   

on  behalf  of  the  principal  instead  of  first  simply  accepting  it 
and  then  stating  who  the  principal  is.  I  therefore  hold  that 
this  objection  fails.  And,  indeed,  I  do  not  think  the  point  is 
novel.  Substantially  the  same  point  was  decided  by  Wood  V.-C. 
in  Morris  v.  Wilson  (1),  mentioned  above,  in  accordance  with 
the  view  I  have  expressed.  And  the  cases  relied  upon  by  the 
defendant  are  distinguishable.  In  Potter  v.  Duffield  (2)  you 
could  not  gather  from  anything  signed  by  the  defendant's  agent 
who  the  contracting  parties  were.  The  defendant's  agent  was 
not  mentioned  as  a  contracting  party.  There  was  no  offer  of 
any  kind  in  writing  to  him  as  agent  for  the  vendor  or  otherwise. 
And  the  same  observations  apply  to  Commins  v.  Scott  (3)  so  far 
as  relates  to  the  first  point  taken  by  counsel  on  behalf  of  the 
plaintiffs  in  that  case,  and  decided  against  them  by  Sir  George 
Jessel.  In  Williams  v.  Jordan  (4)  the  offer  to  take  a  lease  was 
only  addressed  "  Sir,"  and  you  could  not  gather  from  it  to 
whom  the  offer  was  addressed.  It  certainly  was  not  addressed 
to  the  person  who  subsequently  purported  to  accept  it  on  behalf 
of  the  lessor.  Lastly,  in  the  case  of  Jarrett  v.  Hunter  (5), 
though  that  gives  rise  to  more  difficulty,  the  contract  did  not 
shew  who  the  vendor  was  or  who  were  the  contracting  parties. 
I  gather  that  the  solicitor  for  the  vendor,  who  signed,  did  not 
purport  to  sign  as  a  contracting  party  or  on  behalf  of  his  undis- 
closed principal.  And  the  point  that  the  writing  signed  could 
or  might  be  taken  as  a  contract  between  the  purchaser  and  the 
solicitor  as  agent  for  the  undisclosed  principal  vendor  was 
apparently  not  taken  on  behalf  of  the  counsel  for  the  plaintiffs 
or  considered  by  the  judge  who  decided  that  case.  The  only 
other  point  taken  on  behalf  of  the  defendant  in  the  case  before 
me  is  that  the  acceptance  of  his  offer  was  not  a  simple  one,  but 


(1)  5  Jur.  (N.S.)  168. 

(2)  L.  R.  18  Eq.  4. 


(3)  L.  R.  20  Eq.  11. 

(4)  6  Ch.  D.  517. 


Vol.  it.  1896, 


(5)  34  Ch.  D.  182. 
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KOMER  J.  was  conditional,  because  of  the  words  "  subject  to  contract  as 
1896      agreed."    Now,  at  first  sight  those  words  may  appear  to  make 
FiLBY     the  acceptance  conditional.    But  when  the  offer  is  carefully 
HouNSELL    looked  at  it  appears  to  me  that  the  acceptance  was  absolute 

  and  not  conditional.    The  offer  stated  in  effect  that  if  accepted 

the  defendant  would  pay  a  deposit  of  35 and  sign  the  form  of 
contract  on  the  auction  particulars.  Now,  that  form  of  con- 
tract was  in  writing,  and  was  definitive  in  all  its  terms  and 
clearly  identified  by  the  offer.  It  left  nothing  to  be  agreed  upon 
thereafter.  The  signing  it  was  a  form.  The  contract  between 
the  parties  was  complete  on  acceptance  of  the  offer,  whether 
the  form  on  the  auction  particulars  was  signed  or  not.  I  may 
make  in  this  case  somewhat  similar  observations  to  those  which 
Lord  Cairns  L.C.  made  in  Bossiter  v.  Miller  (1)  with  regard  to 
the  provision  as  to  a  further  agreement  to  be  signed  by  the 
purchaser  in  that  case  :  "As  regards  any  legal  consequence, 
the  moment  he  himself  had  written  a  letter  in  which  he  had 
referred  to  the  contract  as  a  contract  under  the  terms  and  con- 
ditions of  the  articles  of  1871,  the  vendors  might,  if  they  had 
so  desired  it,  have  required  the  agreement  to  be  prepared  and 
signed  as  a  matter  of  form,  but  as  a  matter  of  law  it  was  to 
my  mind  perfectly  indifferent  whether  they  did  so  or  not.  If 
they  did  so,  if  an  agreement  had  to  be  prepared  and  signed,  it 
must  be  an  agreement  exactly  to  the  effect  of  the  terms  and 
conditions  of  the  paper  of  1871."  The  acceptance,  therefore, 
in  the  case  now  before  me  when  it  spoke  of  subject  to  con- 
tract as  agreed  "  was  clearly  only  referring  to  the  form  of 
contract  mentioned  in  the  offer,  and  which  the  defendant  had 
offered  to  sign.  The  acceptance  of  the  offer«  was  not  made 
subject  to  any  new  terms,  but  was  one  in  accordance  with  the 
terms  of  the  offer ;  this  being  sufficiently  shewn  by  the  impor- 
tant words  "  as  agreed."  It  follows  that  the  defendant  fails  in 
all  his  defences,  and  that  the  plaintiff  is  entitled  to  specific 
performance  of  the  contract,  with  costs  up  to  and  including 
judgment. 

Solicitors  for  plaintiff :  Lewin  dc  Go.  '  " 

Solicitor  for  defendant  \  J.  B.  PaJceman. 

(1)  3  App.  Cas.  1137.  F.  E. 
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l7i  re  HAMPSHIRE  LAND  COMPANY.  I^^^l^^.^: 

WILLIAMS 

[0023  of  1893.1  ^' 

1896 

Company — Borrowing — hTegularity — Notioe— Common  Officer  of  Two  ^ 

Companies.   

Where  one  person  is  an  officer  of  two  companies  his  personal  knowledge 
is  not  necessarily  the  knowledge  of  both  the  companies.  The  knowledge 
which  he  has  acquired  as  officer  of  one  company  will  not  be  imputed  to 
the  other  company  unless  he  has  some  duty  imposed  on  him  to  communi- 
cate his  knowledge  to  the  company  sought  to  be  affected  by  the  notice, 
and  some  duty  imposed  on  him  by  that  company  to  receive  the  notice ;  and 
if  the  common  officer  has  been  guilty  of  fraud,  or  even  irregularity,  the 
Court  will  not  draw  the  inference  that  he  has  fulfilled  these  duties. 

Gale  V.  Lewis  (9  Q.  B.  730 ;  16  L.  J.  (Q.B.)  119)  distinguished. 

The  directors  of  a  company  were  empowered  to  borrow  money  on  its 
behalf,  but  not  beyond  a  certain  limit  without  the  consent  of  a  general 
meeting.  A  general  meeting  gave  the  required  consent,  but  the  notices 
summoning  the  meeting  did  not,  as  required  by  the  regulations  of  the 
company,  specify  that  borrowing  beyond  the  limit  was  to  be  authorized 
by  the  meeting.  The  money  was  borrowed  from  a  society  the  secretary 
of  which  was  also  the  secretary  of  the  company,  and  he  knew  of  the 
irregularity : — 

Held,  that  the  knowledge  of  the  secretary  could  not  be  imputed  to  the 
society,  and  that  the  money  lent  could  be  proved  for  in  the  winding-up  of 
the  comj)any. 

The  Hampshire  Land  Company,  Limited,  was  registered 
under  the  Companies  Acts,  1862  and  1867,  on  February  20, 
1871.  Its  memorandum  of  association  did  not  contain  any 
borrowing  power,  but  clause  82  of  the  articles  of  association 
was  as  follows  : — 

82.  The  directors  may  borrow,  in  the  name  or  otherwise  on 
behalf  of  the  company,  such  sums  of  money  as  they  may  from 
time  to  time  think  expedient  ....  Provided  nevertheless  that 
the  aggregate  of  the  principal  money  so  borrowed  shall  not  at 
any  time  exceed  the  amount  of  the  paid-up  capital,  unless  the 
borrowing  of  a  larger  amount  shall  have  been  previously 
authorized  by  a  general  meeting,  in  which  case  the  directors 
may  borrow  to  such  an  extent  as  is  authorized." 
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VAUGHAN     Art.  38  provided,  with  respect  to  general  meetings,  as 

WILLIAMS  .11  r  ^  to 

J.       lollows : — 

1896         "  38.  Seven  days'  notice  at  the  least,  specifying  the  place,  the 
day,  and  the  hour  of  meeting,  and  in  case  of  special  business 
Hampshike  the  general  nature  of  such  business,  shall  be  given  by  a  circular 
Company,    letter  addressed  to  each  member  and  sent  to  his  address  in  the 
"      company's  register  .  .  . 

The  company  was  closely  connected  with  the  Portsea  Island 
Building  Society.  Both  the  company  and  the  society  had  their 
offices  in  the  same  building.  Four  of  the  directors  of  the  com- 
pany were  also  directors  of  the  society,  and  T.  P.  Wills  was 
secretary  to  both  corporations. 

The  society  went  into  liquidation  in  1892,  and  in  January, 
1893,  the  company  passed  an  extraordinary  resolution  in  favour 
of  voluntary  winding-up.  In  February,  1893,  the  voluntary 
winding-up  of  the  company  was  ordered  to  be  continued  under 
the  supervision  of  the  Court.  J.  J.  Saffery  was  the  liquidator 
of  the  company,  and  W.  Edmonds,  one  of  the  liquidators  of 
the  society,  was  appointed  as  an  additional  liquidator  of  the 
company. 

The  liquidators  of  the  society  claimed  to  be  entitled  to  prove 
in  the  winding-up  of  the  company  for  a  debt  of  over  30,000/. 
for  money  lent  to  the  company. 

Saffery  took  out  a  summons  in  the  winding-up  of  the  com- 
pany, to  which  summons  the  society  and  Edmonds  were 
respondents,  for  the  determination  of  the  question  whether  the 
society  was  entitled  to  rank  as  a  creditor  of  the  company,  and 
if  so  for  what  amount. 

The  summons  was  adjourned  into  Court  and  heard  before 
Vaughan  Williams  J. 

The  evidence  shewed  that  a  general  meeting  of  the  company 
was  held  on  February  19,  1881,  and  Vaughan  Williams  J.  was 
satisfied  that  at  this  meeting  a  resolution  was  passed  authorizing 
the  directors  to  borrow  30,000/.,  although  there  was  no  minute 
in  the  company's  books  of  the  resolution. 

It  was  also  shewn  that  the  notice  convening  this  meeting 
and  sent  to  the  shareholders  contained  no  reference  to  the  fact 
that  it  was  intended  to  propose  any  such  resolution  ;  that  at  the 
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date  of  the  meeting  the  company  was  already  indebted  to  the  VAUGHAN 
society  in  respect  of  money  lent,  and  that  the  paid-up  capital  ^^^^^^^^ 
of  the  company  was  only  about  10,000Z. 

After  the  resolution  was  passed  further  sums  were  advanced 
by  the  society,  and  at  the  date  of  the  summons  the  amount  due  Hampshire 

to  them  was  about  30,000/.  Company. 

There  was  no  evidence  that  Wills  communicated  to  the  society 
with  reference  to  any  irregularity  in  summoning  the  general 
meeting. 

Bramwell  Davis,  Q.C,  and  C.  E.  E.  Jenkins ,  for  Saffery, 
The  respondents  will  rely  on  Boyal  British  Bank  v.  Tur- 
quand  (1)  as  shewing  that  the  society  was  entitled  to  assume 
that  all  the  requirements  of  the  articles  as  to  internal  manage- 
ment had  been  complied  with.  That  would  have  been  so  if  the 
society  and  the  company  had  been  two  entirely  independent 
bodies ;  but  they  were  not,  several  persons  being  directors  of 
both  the  society  and  the  company,  and  Wills  being  secretary 
to  both. 

Under  art.  82  it  was  ultra  vires  the  directors  to  borrow  an 
amount  exceeding  that  of  the  paid-up  capital  without  the  assent 
of  a  general  meeting.  There  is  no  minute  of  any  resolution  of 
a  general  meeting  empowering  the  directors  to  go  beyond  this 
limit,  and  on  the  evidence  there  seems  to  have  been  no 
resolution. 

[Vaughan  Williams  J.    I  think  there  was  a  resolution.] 

Even  if  the  resolution  was  passed  it  would  not  be  valid  unless 
the  meeting  was  regularly  convened  in  accordance  with  the 
articles.  Art.  38  required  the  notices  of  the  general  meeting  to 
refer  to  any  special  business  to  be  transacted.  The  notices  did 
not  refer  to  the  proposed  extension  of  the  borrowing  power, 
which  was  clearly  special  business :  Gardeji  Gully  XJiiited 
Quartz  Mining  Co.  v.  McLister.  (2) 

[Vaughan  Williams  J.  The  onus  is  on  you  to  prove  the 
want  of  notice.] 

The  notices  do  not  refer  to  the  proposed  borrowing ;  and  there- 
fore the  general  meeting  was  not  regularly  convened,  and  the 

(1)  6  E.  &  B.  327.  (2)  1  App.  Cas.  39. 
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VAUGHAN  borrowing,  so  far  as  it  was  in  excess  of  the  power  possessed  by 
J.        the  directors  without  the  assent  of  a  general  meeting,  was  ultra 
189G      vires  the  directors.    The  resolution,  being  irregular,  was  not 
^J^g      binding  on  the  company  unless  the  society  took  without  notice 
^^LaS)^^   of  the  irregularity.    But  the  society  was  not  in  the  position  of 
C03IPANY.    an  outside  creditor,  and,  having  regard  to  the  position  of  Wills 
and  the  other  circumstances,  cannot  rely  on  Boyal  British  Bank 
V.  Turquand.  (1)    Wills  must  have  known  what  the  borrowing 
power  of  the  company  was,  and  that  the  conditions  had  not 
been  complied  with,  and  through  him  the  society  knew  that 
the  company  could  not  lawfully  borrow  the  money.    Notice  to 
an  ofi&cer  of  a  company  is  notice  to  the  company  :  Buckley  on 
Companies,  6th  ed.  p.  74.    Knowledge  by  an  agent  or  officer  of 
one  company  deahng  through  him  with  another  company  of 
which  he  is  the  officer  is  the  knowledge  of  the  latter  company  : 
Ex  parte  Waithman  (2) ;  Gale  v.  Lewis,  (3)    A  company  can 
only  act  by  its  agents.    Wills  was  the  agent  of  the  society  to 
receive  this  notice.    Suppose  that  as  secretary  of  the  company 
he  had  written  to  himself  as  secretary  of  the  society,  that 
would  have  been  notice  to  the  society.    There  is  nothing  which 
requires  the  notice  to  be  in  writing. 

This  is  not  a  case  of  fraud  in  which  different  considerations 
apply — it  did  not  matter  to  Wills  personally  whether  the  society 
had  notice  or  not.  The  principle  relied  on  is  that  the  know- 
ledge of  an  agent  is  the  knowledge  of  his  principal,  subject  to 
.  certain  exceptions  of  which  this  case  is  not  one. 
^  The  shareholders  of  the  company  did  not  ratify  what  was 
done.  They  could  not  ratify  a  borrowing  ultra  vires  the 
directors  without  knowing  that  there  had  been  an  ultra  vires 
borrowing. 

-■  [They  also  referred  to  Irvine  v.  Union  Bank  of  Australia  (4) ; 
AlletsonY.  Chichester,  (5)] 

Haldane,  Q.C.,  Eve,  Q.C.,  and  E.  C.  Macnaghteny  for  the 
liquidators  of  the  society.  The  resolution  was  properly  passed. 
Assuming  the  notice  did  not  refer  to  special  business,  the 

(1)  6  E.  &  B.  327.  (3)  9  Q.  B.  730,  743.  ^, 

(2)  4  Deac.  &  Ch.  412.  (4)  2  App.  Cas.  366. 

(5)  L.  E.  10  C.  P.  3X9. 
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society  had  to  look  at  the  company's  articles  of  association  vaughan 
but  was  not  bound  to  see  that  the  interim  formalities  had  j. 
been  complied  with  :  Boyal  British  Bank  v.  Turquand.  (1)  i896 
Under  the  circumstances,  the  knowledge  of  Wills  did  not  come  ^J^^ 
to  him  as  the  secretary  or  agent  of  the  society,  and,  that  being  Hampshire 
so,  the  case  is  within  the  authority  of  hi  re  Marseilles  Exteji-  Company, 
sion  By.  Co.  (2) 

[They  were  stopped  by  the  Court.] 

Vaughan  Williams  J.  The  question  really  is,  whether 
the  shareholders  in  the  building  society  or  the  shareholders  in 
the  company  ought  to  bear  any  loss  that  would  result  from 
the  resolution  authorizing  the  directors  of  the  company  to 
borrow  this  money.  So  far  as  the  shareholders  of  both  the 
two  corporations  are  concerned,  they  are  innocent  people. 

It  must  be  taken  that  in  fact  a  resolution  was  passed  by  the 
shareholders  of  the  company  authorizing  the  borrowing  of  the 
30,000/.,  and  it  must  be  also  taken  that  no  notice  was  given  to 
them  that  this  special  business  was  intended  to  be  proposed  to 
the  meeting  which  passed  the  resolution,  and  that  therefore 
the  authority  of  the  directors  of  the  company  to  borrow  this 
money  was  not  perfected.  They  had  no  authority  in  the 
absence  of  a  properly  passed  resolution  to  borrow  this  money. 
But  in  that  state  of  things,  the  money  having  been  lent  by  the 
society  and  received  by  the  company,  the  question  which  I 
have  stated  arises.  It  is  not  disputed  that  the  authority  of 
Boyal  British  Bayih  v.  Turquand  (1)  is  such  that  the  society  had 
a  right  to  assume  in  a  case  like  this  that  all  these  essentials  of 
internal  management  had  been  carried  out  by  the  borrowing 
company,  and  that  it  is  only  in  case  the  law  imputes  to  the 
society  knowledge  of  these  irregularities  that  the  society  is  not 
to  rank  upon  the  estate  of  the  Hampshire  Land  Company  as  a 
creditor  for  the  amount  lent. 

The  question,  therefore,  is  this  :  Is  it  right  to  impute  this 
knowledge  to  the  society  ?  It  is  said  that  it  is  right,  because 
Mr.  Wills  was  the  common  ofi&cer  of  both  the  society  and  the 
company,  and  was  aware  of  these  irregularities ;  and  I  think  it 

(1)  6  E.  &  B.  327.  (2)  L.  K.  7  Ch.  161.  : 
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WrLKCAMS  ^^^^  taken  that  lie  was  aware  of  them.  Then  it  is  said 
J.  that  his  knowledge  as  the  officer  of  the  company  is  equally  his 
1896  knowledge  as  the  officer  of  the  society,  and  that  therefore  I 
^J^g      ought  to  impute  this  knowledge  to  the  society.   I  do  not  agree. 

"^^Land  Both  Mr.  Bramwell  Davis  and  Mr.  Jenkins  shrank  from  saying 
Company,  that  wherever  there  is  a  common  officer  of  two  societies,  the 
knowledge  of  such  officer  personally  is  to  be  imputed  to  both 
the  societies  employing  him.  In  fact  it  was  quite  impossible, 
having  regard  to  the  decision  in  In  re  Marseilles  Extension  By. 
Co.  (1)  that  they  could  successfully  contend  for  so  wide  a  pro- 
position. It  is  quite  plain  from  the  judgments  of  Mellish  and 
James  L.J  J.  in  that  case  that  both  those  judges  were  of 
opinion  that  there  might  be  cases  in  which  the  personal  know- 
ledge of  the  common  officer  did  not  affect  both  the  companies 
of  which  he  was  the  officer.  I  called  attention  in  the  course 
of  the  argument  to  the  following  passage  in  the  judgment 
of  Mellish  L.J.  in  In  re  Marseilles  Extension  By,  Co.  {2)  :  "  1 
cannot  think  that  is  sufficient  to  affect  the  Credit  Foncier 
with  notice  of  any  improper  mode  in  which  this  money  was 
to  be  expended,  even  if  Mr.  Heritage  had  ....  notice  that 
it  was  to  be  expended  for  an  improper  purpose."  It  is 
quite  plain,  when  one  has  read  that  passage,  that  the  Lord 
Justice  negatives  the  general  proposition  that  the  knowledge 
of  the  common  officer  is  always  the  knowledge  of  the  two 
companies.  But  the  moment  you  have  done  that  you  have  to 
ask  yourself  this :  "Where  is  the  line  to  be  drawn,  or  what  is  the 
test  to  be  applied  in  order  to  say  whether  or  not  in  each  case 
the  knowledge  of  the  common  officer  is  the  knowledge  of  each 
company  employing  him  ?  It  seems  to  me  that,  broadly,  the^ 
Lords  Justices  do  draw  the  line  thus,  that  the  knowledge  which 
has  been  acquired  by  the  officer  of  one  company  will  not  be 
imputed  to  the  other  company,  unless  the  common  officer  had 
some  duty  imposed  upon  him  to  communicate  that  knowledge 
to  the  other  company,  and  had  some  duty  imposed  on  him  by 
the  company  which  is  alleged  to  be  affected  by  the  notice  to 
receive  the  notice.  I  think  that  that  view  of  the  case  is  very 
much  confirmed  by  a  consideration  of  the  report  of  Gale  v. 
(1)  L.  R.  7  Ch.  161.  (2)  L.  R.  7  Cli.  169. 
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Leivis.  (1)  In  that  case  the  jury  found  that  the  common  agent  vaughan 
was  authorized,  by  the  company  which  it  was  sought  to  affect  ^^^^^^^^^^ 
with  notice,  to  receive  the  notice  that  was  given  by  him  as  the  ^goe 
officer  of  the  other  company.  Then,  that  being  so,  when  Lord  ^^^^ 
Denman  comes  to  give  judgment  he  says  (2) :  It  was  further  Hampshire 
contended  that  Densem  communicated  to  Loosemore  in  his  Company. 
capacity  of  attorney,  and  not  as  agent  for  the  insurance  office. 
But,  where  the  two  capacities  are  united  in  one  person,  a  notice 
received  in  one  capacity  for  the  purpose  of  being  transmitted 
to  the  other  is  an  effectual  notice  in  both  capacities."  Of 
course,  you  must  add  to  that  statement  of  Lord  Denman's  the 
finding  of  the  jury  that  the  company  did  authorize  Loosemore 
to  receive  notice  of  these  assignments ;  and  if  you  add  that,  it 
seems  to  me  that  it  makes  it  quite  plain  that  both  in  In  re 
Marseilles  Extejision  By .  Co.  (3)  and  in  Gale  v.  Lewis  (1)  the  test 
applied  by  the  Court  was  this  :  First,  was  it  within  the  scope 
of  the  duty  of  the  officer  to  give  notice  to  the  other  company 
of  the  information  he  had  got ;  and,  secondly,  was  it  within 
the  scope  of  his  duty,  as  the  officer  of  the  company  sought  to 
be  affected  by  notice,  to  receive  such  notice  ?  It  seems  to  me 
that  that  is  not  at  all  the  case  here.  The  case  is  very  much 
more  like  the  one  which  both  Mr.  Bramwell  Davis  and  Mr. 
Jenkins  had  to  admit  was  an  exception  to  the  general  rule  that 
they  sought  to  lay  down,  for  they  admitted  that  if  Wills  had 
been  guilty  of  a  fraud,  the  personal  knowledge  of  Wills  of  the 
fraud  that  he  had  committed  upon  the  company  would  not 
have  been  knowledge  of  the  society  of  the  facts  constituting 
that  fraud ;  because  common  sense  at  once  leads  one  to  the 
conclusion  that  it  would  be  impossible  to  infer  that  the  duty, 
either  of  giving  or  receiving  notice,  will  be  fulfilled  where  the 
common  agent  is  himself  guilty  of  fraud.  It  seems  to  me  that 
if  you  assume  here  that  Mr.  Wills  was  guilty  of  irregularity — a 
breach  of  duty  in  respect  of  these  transactions — the  same 
inference  is  to  be  drawn  as  if  he  had  been  guilty  of  fraud. 
I  do  not  know,  I  am  sure,  whether  he  was  guilty  of  actual 
fraud ;  but  whether  his  conduct  amounted  to  fraud  or  to 

(1)  9  Q.  B.  730.  (2)  9  Q.  B.  743. 

(3)  L.  K.  7  Ch.  161. 
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VAUGHAN  breach  of  duty,  I  decline  to  hold  that  his  knowledge  of  his 
^■^^  j^^^^  own  fraud  or  of  his  own  breach  of  duty  is,  under  the  circum- 
1896      stances,  the  knowledge  of  the  company.    I  must,  therefore, 
^J^^      admit  the  proof.    The  costs  of  all  parties  will  come  out  of  the 
Hampshike  assets  of  the  Hampshire  Land  Company. 

Land 

Company.       Solicitors  for  applicant :  Munns  <f  Longden. 

SoHcitors  for  liquidators  of  the  society :  Learoyd,  James  d 
Mellor, 

  F.  E. 


VAUGHAN 
WILLIAMS 
J. 

1896 
July  23. 


In  re  NEW  TKANSYAAL  COMPANY. 
[00145  of  1896.] 

Company — Winding-up — Articles  of  Association — Meaning  of  Surplus 


The  term  "  surplus  assets,"  when  used  in  articles  of  association  providing 
for  distribution  among  the  shareholders  on  a  winding-up  taking  place,  has 
no  such  recognised  technical  meaning  that  the  Court  is  bound  to  construe 
it  as  referring  to  the  assets  after  providing  only  for  debts,  liabilities,  and 
costs,  without  recouping  paid-up  capital. 

The  capital  of  a  company  was  100,200?.  in  100,000  ordinary  shares  and 
200  founders'  shares  respectively  of  11.  each,  all  of  which  (except  one 
founders'  share)  were  issued  and  fully  paid  up. 

One  of  the  articles  of  association  was  as  follows  :  "  If  the  company  shall 
be  wound  up,  one-fifth  of  the  surplus  assets  (if  any)  shall  belong  to  and  be 
divided  among  the  holders  of  founders'  shares,  and  the  remaining  four-fifths 
of  such  surplus  assets  shall  belong  to  and  be  divided  among  the  holders  of 
ordinary  shares  in  proportion  to  the  amount  of  capital  paid  up  on  the 
shares  held  by  them." 

Another  article  had  provided  that  the  profits  in  each  year  should  be 
applicable  in  or  towards  payment  of  a  dividend  of  8  per  cent,  on  the 
amount  paid  up  on  the  ordinary  shares,  and  that  the  surplus  (if  any) 
should  be  divided,  as  to  one-fifth  among  the  holders  of  founders'  shares, 
and  as  to  the  other  four-fifths  among  the  holders  of  ordinary  shares  in 
proportion  to  the  amounts  for  the  time  being  paid  up  thereon. 

The  company  went  into  voluntary  liquidation,  and,  after  providing  for 
all  debts,  costs,  and  liabilities,  a  sum  of  about  90,000Z.  remained  for 
distribution  among  the  shareholders  : — 

Held,  that,  having  regard  to  both  articles,  "  surplus  assets "  meant  the 
assets  remaining  after  providing  for  debts,  costs,  and  liabilities,  and  also 
recouping  the  paid-up  capital  subscribed  by  all  the  shareholders. 

The  New  Transvaal  Company,  Limited,  was  registered  in 
1895  under  the  Companies  Acts,  1862  to  1890,  with  a  capital  of 
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100,200Z.  divided  into  100,000  ordinary  shares  of  11.  each  and  yaughan 
200  founders'  shares  of  11.  each.    Two  of  the  articles  of  associa-  j. 
tion  were  as  follows  : —  1896 

''86.  The  profits  of  the  company  in  each  year  shall  ....  be  ^^^^ 
applicable  first  in  or  towards  payment  of  a  dividend  of  8  per  rp^^^g^^^j^ 
cent,  on  the  amount  of  the  ordinary  shares,  and  the  surplus  (if  Company. 
any)  shall  ....  be  divided  as  follows,  viz.,  one-fifth  part 
thereof  among  the  holders  of  founders'  shares,  and  the  remaining 
four-fifths  thereof  among  the  holders  of  ordinary  shares  in 
proportion  to  the  amounts  for  the  time  being  paid  up  thereon." 

"  114.  If  the  company  shall  be  wound  up  one-fifth  of  the 
surplus  assets  (if  any)  shall  belong  to  and  be  divided  among 
the  holders  of  founders'  shares,  and  the  remaining  four-fifths  of 
such  surplus  assets  shall  belong  to  and  be  divided  among  the 
holders  of  ordinary  shares  in  proportion  to  the  amount  of 
capital  paid  up  on  the  shares  held  by  them.  The  liquidators, 
whether  voluntary  or  official,  may,  with  the  sanction  of  an 
extraordinary  resolution,  divide  among  the  contributories  in 
specie  any  part  of  the  assets  of  the  company,  and  may,  with 
the  like  sanction,  vest  any  part  of  the  assets  of  the  company  in 
trustees  upon  such  trusts  for  the  benefit  of  the  contributories 
as  the  liquidators  with  the  like  sanction  shall  think  fit." 

The  company  afterwards  passed  resolutions  in  favour  of 
voluntary  winding-up  and  appointing  liquidators.  All  the 
admitted  debts  and  liabilities  of  the  company  had  been  paid  and 
satisfied,  and  all  the  shares,  except  one  founders'  share,  had 
been  issued  and  fully  paid  up,  and  the  assets  available  for  distri- 
bution among  the  shareholders  amounted  to  about  90,000^.  in 
cash.  The  liquidators  took  out  a  summons  for  the  determi- 
nation of  the  question  whether  on  the  true  construction  of 
art.  114  the  assets  of  the  company,  after  discharging  its  debts 
and  liabilities  and  the  costs  of  winding-up,  were  divisible  as 
between  the  holders  of  founders'  shares  and  ordinary  shares  on 
the  basis  of  the  founders'  shares  receiving  one-fifth  of  the  said 
assets  and  the  ordinary  shares  the  remaining  four-fifths  thereof, 
or  whether  the  expression  "surplus  assets"  meant  the  assets 
remaining  after  making  good  the  paid-up  capital  of  the  com- 
pany as  well  as  discharging  the  debts,  liabilities  and  costs,  and 
accordingly  the  assets  were  divisible  between  the  holders  of 
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VAUGHAN  founders'  shares  and  ordinary  shares  rateably  according  to  the 

J,        amounts  paid  up  on  all  such  shares  respectively.   The  summons 

1896      Sblso  asked  that  one  of  the  respondents,  Theodore  Bahlsen, 

""^^      might  be  appointed  to  represent  the  holders  of  founders'  shares, 

New      and  the  other  respondent,  Leopold  Pain,  to  represent  the  holders 
Transvaal     .      ^.  _ 
Company,    of  ordmary  shares. 

The  summons  was  adjourned  into  Court  and  heard  before 

Vaughan  Wilhams  J.  on  July  23,  1896. 

Bowden,  for  the  liquidators,  stated  the  facts  of  the  case  and 
the  question  to  be  answered. 
'  Eve^  Q.C.,  and  Godefroi,  for  Bahlsen,  as  representing  the 

holders  of  founders'  shares.  The  term  "  surplus  assets  "  has  now 
a  technical  meaning  :  it  means  what  remains  in  the  hands  of  the 
liquidator  after  discharging  the  liabilities  of  the  company,  and 
the  term  is  so  used  in  the  forms  of  articles  of  association  now 
commonly  used  :  Palmer's  Company  Precedents,  6th  ed.  Part  I. 
p.  380,  Form  152  ;  ibid.  p.  409.  Unless  special  provision  to 
the  contrary  is  made,  the  surplus  assets  are  so  distributed  as  to 
throw  any  loss  of  capital  on  the  members  in  proportion  to  the 
nominal  amount  of  capital  held  by  them  :  Ex  parte  Maude  (1) ; 
hi  re  Weymouth  and  Chamiel  Islands  Steam  Packet  Co.  (2)  As 
a  rule,  or  at  any  rate  very  frequently,  the  articles  provide  that 
if  the  surplus  assets  are  not  enough  to  repay  all  the  paid-up 
capital,  the  loss  is  to  be  borne  in  proportion  to  the  capital  paid 
up  or  which  ought  to  have  been  paid  up.  It  was  open  to  those 
who  formed  the  company  to  adopt  a  provision  to  this  effect ;  but 
they  chose  to  substitute  a  special  provision  which  is  binding  on 
both  classes  of  shareholders.  This  special  provision  (art.  114) 
says  nothing  about  the  repayment  to  the  members  of  the 
capital  paid  up  by  them,  but  provides  that  one-fifth  of  the 
surplus  assets— that  is,  the  surplus  assets  without  any  deduc- 
tion in  respect  of  paid-up  capital — shall  go  to  the  holders  of 
founders'  shares.  The  words  are  plain,  and  our  contention  is 
supported  by  the  latter  part  of  art.  114,  which  provides  for  the 
division  of  assets  in  specie.  It  will  be  urged  that  only  such 
part  of  the  assets  as  represented  profit  was  meant  to  be  divided 
in  this  way,  just  as  the  yearly  profits,  after  payment  of  8  per 

(1)  L.  K.  6  Oh.  51.  (2)  [1891]  1  Cli.  66, 
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cent,  on  the  ordinary  shares,  were  under  art.  86  to  be  divided  vaughan 
so  as  to  give  the  holders  of  founders'  shares  one-fifth.    But  this  "^^^^^^^^^ 
article,  if  it  affects  the  case  at  all,  is  in  our  favour — while  the  jggg 
company  was  a  going  concern  the  ordinary  shareholders  had  the 
larger  proportion  of  dividend.    They  must  rest  satisfied  with  New 
the  advantages  given  them  by  that  clause,  and  have  no  right  Company. 
to  grumble  that  on  winding-up  the  position  of  the  holders  of 
founders'  shares  is  improved. 

[They  also  referred  to  In  re  Sheppard's  Corn  Malting  Co.  (1) ; 
Birch  V.  Cropper.  (2)] 

Herbert  Beed,  Q.C.,  and  Hansell,  for  the  ordinary  share- 
holders. "  Surplus  assets  "  in  this  case  mean  what  remains 
after  payment  of,  not  only  the  debts  and  liabilities  of  the 
company  to  its  outside  creditors,  but  also  the  amount  of  capital 
paid  to  the  company  by  its  own  shareholders.  If  the  contention 
on  behalf  of  the  holders  of  the  founders'  shares  were  acceded 
to,  the  result  would  be  very  startling ;  for  they  would  get  back 
at  the  expense  of  the  ordinary  shareholders  a  much  greater 
amount  of  capital  than  they  paid  altogether  in  respect  of  their 
shares.  To  effect  such  a  result  the  articles  must  be  very 
clearly  framed. 

Prima  facie,  shareholders  are  entitled  to  equality  in  distribu- 
tion :  Birch  v.  Cropper.  (3)  No  doubt  articles  may  be  so 
framed  as  to  throw  the  losses  on  the  shareholders,  or  give 
them  the  profits,  in  different  proportions ;  but  that  has  not 
been  done  here.  The  explanation  of  the  division  into  fifths  in 
art.  114  is  explained  by  art.  86,  which  shews  that  profits  were 
to  go  as  to  one-fifth  to  the  holders  of  founders'  shares,  and  as 
to  the  other  four-fifths  to  the  ordinary  shareholders.  Beading 
the  two  articles  together,  it  is  reasonably  plain  that  in  case  of  a 
loss  of  capital  it  was  not  intended  that  the  holders  of  founders' 
shares  should  get  more  than  the  capital  they  subscribed  to  the 
further  loss  of  the  ordinary  shareholders. 

[They  also  referred  to  Sheppard  v.  Scinde,  Punjauh  and 
Delhi  By.  Co.  (4) ;  Griffith  v-.  Paget.  (5)] 

(1)  70  L.  T.  (N.S.)  3.  (3)  14  App.  Cas.  537. 

(2)  14  App.  Cas.  525.  (4)  36  W.  R.  1. 

(5)  6  Ch.  D.  511. 
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VAUGHAN     Eve,  Q.C.,  in  reply. 

WILLIAMS  '  ^      '  r  J 


J. 

1896 
In  re 


Vaughan  Williams  J.  In  this  case  I  have  to  decide  what 
is  the  meaning  of  the  words  "  surplus  assets  "  in  art.  114. 
^  New  It  is  contended  on  behalf  of  the  holders  of  the  founders' 
Company,  shares  that  the  words  "surplus  assets"  mean  surplus  after 
paying  the  debts  and  outstanding  liabilities  only.  It  is 
contended  on  the  part  of  the  ordinary  shareholders  that  the 
words  "  surplus  assets"  mean  the  surplus  left,  not  only  after 
deducting  the  amount  necessary  to  pay  the  debts  and  out- 
standing liabilities,  but  also  after  recouping  the  shareholders 
the  amount  of  capital  which  they  have  contributed.  In  my 
judgment  the  words  "  surplus  assets  "  may  mean  either  that 
which  is  contended  for  by  the  holders  of  the  founders'  shares, 
or  that  which  is  contended  for  by  the  holders  of  the  ordinary 
shares. 

I  entirely  dissent  from  the  suggestion  that  the  term  "  surplus 
assets  "  has  come  to  have  such  a  recognised  technical  meaning 
that  I  must  attribute  to  it  in  this  article  the  meaning  contended 
for  by  the  holders  of  the  founders'  shares.  I  assent  to  the 
suggestion  of  Mr.  Eve  that  the  term  "  surplus  assets  "  is  very 
frequently  used  in  the  sense  contended  for  by  him,  and  it  may 
be  much  more  frequently  used  in  that  sense  than  in  the  sense 
contended  for  by  his  opponents.  But  I  only  say  that  the  term 
has  not  such  a  recognised  meaning  that  I  am  bound  in  this 
case  to  give  the  words  the  meaning  he  support's  without  regard 
to  the  context  of  the  other  provisions  in  the  articles  of  associa- 
tion. I  propose,  therefore,  to  look  at  the  articles  of  association 
and  see  what  their  meaning  is.  Now  what  I  find  is,  that  the 
founders'  shares  and  the  ordinary  shares  were  all  11.  shares  and 
were  all  fully  paid  up. 

In  that  state  of  things  one  first  inquires  what  provision  is 
made  as  regards  the  interests  of  the  two  classes  of  shareholders 
whilst  the  company  is  a  going  company  ? 

Now,  so  far  as  profits  are  concerned,  that  is  dealt  with  in 
art.  86.  In  construing  art.  114, 1  think  that  art.  86  must  be 
taken  into  consideration,  because  it  is  from  that  article  that 
the  proportion  of  one-fifth  and  four-fifths  was  taken.  In 


2Ch. 


CHANCEKY  DIVISION. 


755 


art.  86  that  proportion  was  applied  to  profits,  and  it  seems  to  vaughan 
me  that  the  presence  of  that  same  proportion  in  art.  114  shews        j.  ^ 
that  it  is  probable  that  art.  114  was  intended  to  deal  with  a 
surplus  analogous  to  the  division  of  profits  in  the  lifetime  of 


1896 
In  re 


the  company.  If  that  view  is  correct,  "  surplus  assets  "  must  New 
be  read  as  meanmg,  not  surplus  after  the  mere  payment  oi  Cojipany. 
debts — because  the  presence  of  a  surplus  after  payment  of  the 
debts  is  quite  consistent  with  the  loss  by  the  company  of 
capital — but  surplus  after  not  only  payment  of  debts  but 
recoupment  of  the  capital  paid.  That  is  one  reason  which 
induced  me  to  think  that  surplus  assets  "  was  used  in  that 
sense  in  art.  114.  Moreover,  I  cannot  help  feeling  that  to  hold 
that  "  surplus  assets  "  meant  in  this  case  surplus  after  the  mere 
payment  of  debts  and  outside  liabilities  would  lead  to  a  result 
so  unfair  and  inequitable  that  one  ought  not  to  arrive  at  that 
conclusion  unless  one  is  driven  to  it  by  the  strong  words  of  the 
article  itself.  The  result  of  such  a  construction  might  be,  that 
although  the  company  had  been  worked  at  a  loss,  and  those 
who  had  paid  up  their  shares  had  been  large  cash  losers,  yet 
the  holders  of  the  small  number  of  founders'  shares  might,  by 
taking  one-fifth  of  the  surplus  remaining  after  payment  of 
debts,  make  a  very  large  profit. 

When  I  first  read  art.  114  I  was  much  struck  by  Mr.  Eve's 
argument,  because  prima  facie  one  cannot  help  coming  to  the 
conclusion  that  where  all  the  capital  has  been  recouped  and 
everybody  has  been  put  on  a  dead  level  of  having  made  no  cash 
subscription  whatever  to  the  company,  the  division  of  profits 
ought,  according  to  ordinary  principles,  to  be  a  division  pari 
passu  according  to  the  number  of  shares  held  in  the  company 
by  each  holder  of  ordinary  shares.  I  still  think  that  the  amount 
of  capital  paid  up  ceases  to  be  a  material  factor  in  arriving  at 
an  equal  division  after  the  paid-up  capital  has  been  repaid ;  but 
on  the  whole  I  have  come  to  the  conclusion  that  the  draftsman 
meant  to  exclude  the  rule  laid  down  by  the  House  of  Lords  in 
Birch  V.  Cropper  (1),  and  to  adopt  the  rule  laid  down  by  the 
Court  of  Appeal  in  the  same  case.  (2) 

(1)  14  App.  Cas.  525. 

(2)  Keported  sub  nom.  In  re  Bridgeivater  Navigation  Co.,  39  Ch.  D.  1. 
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VATOHAN  Beyond  a  doubt  one  part  of  art.  114  does  not  adopt  the  rule 
j/  ^  of  the  House  of  Lords,  because  it  does  not  provide  for  distribu- 
1896  tion  pari  passu.  My  view  is  that  when  one-fifth  of  the  surplus 
^J^g  assets  is  given  to  the  holders  of  founders'  shares,  that  is  an 
Tkansvaal  ^^^^*^^^y  mode  of  arriving  at  the  proper  rate  of  distribution. 
Company.  You  do  not  lump  both  classes  of  shareholders  together  and 
divide  the  surplus  assets  pari  passu,  but  you  give  one-fifth  to 
the  holder  of  founders'  shares  and  divide  the  other  four-fifths 
amongst  the  ordinary  shareholders.  I  only  mention  this  as 
shewing  that  the  object  of  art.  114  was  to  have  a  mode  of 
distribution  expressly  fixed.  If  it  had  been  intended  to  have  a 
distribution  in  accordance  with  the  recognised  rule  applying  to 
cases  where  there  is  no  express  provision,  why  have  an  express 
provision  ?  As  there  is  an  express  provision,  ought  I  to  abstain 
from  the  decision  I  should  otherwise  arrive  at  because  of  the 
apparent  injustice  of  dividing  fourth-fifths  of  the  surplus 
amongst  the  holders  of  ordinary  shares  in  proportion  to  the 
amount  of  capital  paid  up,  after  that  capital  has  been  recouped  ? 

I  say  in  relation  to  that  that  it  is  not  so  unjust  that  it  is 
inconceivable  that  the  framers  of  the  article  could  have  intended 
it,  because  it  is  only  the  conclusion  which  the  Court  of  Appeal 
arrived  at  in  In  re  Bridgewater  Namgation  Co.  (1) 

As  I  understand,  the  Court  of  Appeal  decided  that  after  pro- 
viding for  the  repayment  of  the  capital  standing  to  the  credit  of 
each  partner — that  is  each  member  of  the  company — the  surplus 
assets  must  be  distributed  in  the  proportion  in  which  the  capital 
had  been  contributed  by  the  partners — that  is  to  say,  in  propor- 
tion to  the  capital  at  risk. 

That  being  so,  I  cannot  refuse  to  arrive  at  the  conclusion 
that  the  term  "surplus  assets"  means  surplus  profits — that  is 
to  say,  surplus  assets  after  payment  of  debts  and  recoupment 
of  capital. 

Solicitors  for  liquidators  :  Lewis  dc  Lewis. 

Solicitor  for  holders  of  founders'  shares  :  J.  H.  Moggridge. 

Solicitors  for  ordinary  shareholders  :  Cronin,  Or  gill  d  Gronin. 

(1)  39  Ch.  D.  1. 
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Li  re  CONCESSIONS  TEUST.  X^y^l^^ 

WILLIAMS 


McKAY'S  CASE. 
[00295  of  1893.] 


J. 

1806 


Aug.  8,  12. 

'Company — Winding-up — Contributory — Estoppel — Certification  on  Transfer. 

Where  a  transfer  for  value  purporting  to  relate  to  fully  paid  shares  in  a 
company  bears  on  the  face  of  it  a  certification  by  the  secretary  of  the  com- 
pany that  the  share  certificate  has  been  lodged  with  the  company,  the 
certification  amounts  to  a  statement  that  a  certificate  of  the  shares 
described  in  the  transfer  has  been  lodged,  and  the  company  is  estopped 
from  denying  that  the  shares  are  fully  paid  up,  even  though  no  certificate 
has  been  lodged  with  the  secretary  or  the  certificate  lodged  does  not  say 
whether  the  shares  are  fully  paid  up  or  not. 

Bishop  V.  Balkis  Consolidated  Co.  (25  Q.  B.  D.  512)  observed  upon. 

In  the  winding  up  of  the  Concessions  Trust,  Limited,  the 
liquidators  placed  the  name  of  John  McKay  on  the  list  of  con- 
tributories  in  respect  of  300  shares  at  5s.  each.  McKay  took 
out  a  summons  asking  that  the  list  and  the  liquidators'  certifi- 
cate finally  settling  the  same  might  be  varied  in  respect  of  the 
inclusion  of  his  name  therein  as  an  unpaid  shareholder,  and 
that  his  name  might  be  struck  out  or  entered  as  a  fully  paid 
shareholder. 

In  July,  1890,  the  applicant  purchased  seventy-five  of  the 
shares  (numbered  7082  to  7156)  and  twenty-five  more  of  them 
(numbered  7022  to  7046)  in  the  ordinary  way  of  business 
through  Mr.  Hewitt,  a  stock  and  share  broker,  at  a  premium  of 
Is.  a  share.  The  two  transfers  of  the  shares,  executed  by  one 
Kentish,  the  transferor,  and  by  the  applicant  as  transferee, 
described  the  shares  as  fully  paid.  Each  of  the  transfers  bore 
a  certificate,  signed  by  the  company's  secretary,  that  the  certifi- 
cate of  the  shares  had  been  lodged  with  the  company. 

Certificates  for  the  shares  had  been  issued  to  Kentish.  They 
did  not  state  on  the  face  of  them  whether  the  shares  were  fully 
paid  up  or  not,  but  on  the  back  of  each  of  them  there  was  an 
indorsement,  signed  by  the  secretary  but  not  under  the  seal  of 
the  company,  stating  the  numbers  of  the  shares  and  that  they 
were  fully  paid  up. 
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VAUGHAN     As  a  matter  of  fact,  only  3s.  per  share  had  been  paid  on  the 
J.        100  shares,  and  the  certificates  held  by  Kentish  had  not  been 
1896      lodged  with  the  company  as  stated  in  the  certification. 
McKay's  August,  1890,  the  applicant  purchased  the  other  200 

Case.      shares  (numbered  76679  to  76878)  from  Mr.  J.  Stuart,  the 
managing  director  of  the  company,  paying  2s.  a  share  for  them. 

In  the  transfer  these  shares  also  were  described  as  fully  paid 
up,  though  only  3s.  a  share  had  been  paid.  The  transfer  bore 
the  same  form  of  certification  as  the  transfers  of  the  100  shares, 
but  no  certificate  in  respect  of  the  200  shares  had  been  issued 
to  any  one  prior  to  the  transfer. 

The  certificates  issued  to  the  applicant  did  not  state  whether 
the  shares  were  fully  paid  up  or  not. 

The  summons  was  adjourned  into  Court,  and  heard  by 
Vaughan  Williams  J.  on  August  8,  1896. 

Kirby,  in  support  of  the  summons.  The  company  represented 
to  the  applicant  that  the  shares  were  fully  paid  up,  and  it  is 
now  estopped  from  denying  that  they  were  not  fully  paid  up. 
If  a  certificate  of  shares  states  that  they  are  fully  paid  up,  it 
may  estop  the  company  from  denying  the  statement :  Parbury's 
Case.  (1) 

A  certificate  is  not  essential  to  estoppel  even  in  the  case  of  a 
company.  The  company  is  estopped  by  the  statement  of  its 
secretary  contained  in  the  certification.  The  certification  turns 
out  to  be  incorrect,  but  the  company  is  bound  by  it.  The 
certification*amounts  to  "  a  representation  that  the  transferor  has 
produced  to  the  person  certifying  such  documents  as  on  the  face 
of  them  shew  a  prima  facie  title  in  the  transferor  to  transfer 
the  shares  mentioned  in  the  transfer  "  :  Bishop  v.  Balkis  Con- 
solidated Co.  (2)  In  this  case,  therefore,  as  the  transfer  refers 
to  paid-up  shares,  the  certification  was  a  statement  that  certifi- 
cates of  some  shares  had  been  lodged  with  the  company, 
that  its  officer  had  looked  at  them,  and  that  they  referred  to 
paid-up  shares. 

As  to  some  of  the  shares,  there  were  certificates  which  by  the 
indorsement  stated  that  the  shares  were  fully  paid.    It  cannot 
(1)  [1896]  1  Ch.  100.  (2)  25  Q.  B.  D.  512,  519. 
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make  any  difference  whether  the  statement  is  on  the  face  or  vaitghan 
the  back  of  the  certificate ;  and  as  to  those  shares,  therefore,  j. 
the  case  seems  to  be  within  Burhinshaw  v.  NicoUs.  (1)  1896 

As  to  the  other  shares,  no  certificate  appears  to  have  been  mcKay's 
issued  prior  to  the  transfer ;  but  the  appHcant  is  entitled  to  rely  Case. 
on  the  representation  made  by  the  .certification.    [He  also 
referred  to  Balkis  Consolidated  Co,  v.  Tomkmson.  (2) ;  In  re 
Macdonaldy  Sons  d  Co.  (3)  ;  Palmer's  Company  Precedents, 
6th  ed.  vol.  i.  pp.  323,  324.] 

Ashton  Cross,  for  the  liquidators.  The  company  is  not 
estopped  in  either  case.  No  certificate  had  been  lodged  with 
the  secretary,  but  that  makes  no  difference.  His  duty  was  only 
to  see  that  the  certificates  were  in  order  ;  it  was  no  part  of  his 
business,  nor  is  it  the  practice  of  secretaries,  to  make  a  state- 
ment as  to  whether  the  shares  in  respect  of  which  a  certificate 
is  lodged  are  fully  paid  up.  The  effect  of  certification  is  pointed 
out  in  BisJiop  v.  Balkis  Consolidated  Co.  (4) ;  but  that  case  is 
an  authority  against  the  applicant.  Burkinshaw  v.  Nicolls  (1) 
lays  down  the  law  with  reference  to  a  transferee ;  but,  as  to 
some  of  these  shares,  the  applicant  was  an  original  allottee. 

Aug.  12.  Vaughan  Williams  J.  The  question  in  this  case 
is  whether  Mr.  McKay  is  liable  to  be  placed  on  the  list  of 
•contributories  in  respect  of  three  lots  of  shares — seventy-five, 
twenty-five,  and  200.  The  shares  in  question  were  55.  shares, 
and  it  is  said  that  only  3s.  has  really  been  paid  in  respect  of  any 
of  the  shares ;  and  this  seems  to  be  the  case,  although  there  is 
some  evidence  that  the  shares  were  at  one  time  treated  as  fully 
paid  by  the  company.  Mr.  McKay  purchased  in  the  market, 
through  a  broker  of  the  name  of  Hewitt,  the  seventy-five  and 
the  twenty-five  shares;  and  the  transferor  was  a  man  of  the 
name  of  Kentish.  Both  these  transfers  bore  the  certification, 
signed  by  the  company's  secretary,  that  the  certificates  had 
been  lodged  with  the  company.  No  certificates  had  in  fact 
been  lodged,  but  certificates  had  in  fact  been  issued  by  the 
company  to  Kentish.    These  certificates  said  nothing  on  the 

(1)  3  App.  Cas.  1004.  (3)  [1894]  1  Ch.  89. 

(2)  [1893]  A.  C.  396.  (4)  25  Q.  B.  D.  512,  519. 
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YAUGHAN  face  of  them  as  to  whether  the  shares  were  fully  paid  or  not ; 
J.     '  but  on  the  back  of  them  there  was  a  statement,  signed  by  the 

1896  secretary  of  the  company,  mentioning  the  numbers  of  the 
McKay's    ^^^-^^s  and  stating  that  they  were  fully  paid.  This  indorsement 

Case.  ig  subsequent  in  date  to  the  certificates,  and  is  not  under  seal, 
but  is  prior  in  date  to  the  certification,  being  of  a  date  two  days 
after  the  certificate  and  seven  months  prior  to  the  certification. 
It  is  said  that  this  indorsement  is  not  authorized  by  any  entry 
in  the  minute-book ;  but  many  such  indorsements  appear  on 
the  certificates  now  in  the  hands  of  the  liquidator.  Now,  first 
let  me  consider  the  certification  apart  from  any  consideration  of 
the  indorsement.  The  certification,  according  to  the  judgment 
of  Lindley  L.J.  in  Bishop  v.  Balkis  Consolidated  Co.  (1),  certifies 
that  the  transferor  has  produced  to  the  person  certifying  either 
what  purports  to  be  a  certificate  of  the  title  of  the  transferor  to 
the  shares  mentioned  in  the  transfer  or  the  equivalent  of  such  a 
document,  in  other  words,  what  purports  to  be  a  certificate  of 
the  title  of  someone  else  to  those  shares,  and  one  or  more  docu- 
ments purporting  to  transfer  those  shares  from  such  person  to 
the  transferor."  And  in  the  same  judgment  (2)  Lindley  L.J. 
says  that  the  certification  "must  be  read  in  connection  with 
the  transfer  on  which  it  is  put."  Now,  what  is  the  effect  of  the 
certification  that  a  certificate  has  been  lodged  where  none  has 
been  lodged?  Lindley  L.J.,  in  the  same  judgment,  says  (3) 
that  such  statement  does  raise  an  estoppel  against  the  com- 
pany, but  that  "  the  doctrine  of  estoppel  cannot  put  the 
company  in  a  worse  position  than  if  a  certificate  of  Lupton's 
transferor,  Powter,  had  been  produced.  If  it  had,  still  the 
transfer  from  Powter  to  Lupton  would  have  been  invalid,  and 
Lupton,  without  any  default  on  the  part  of  the  company,  would 
not  have  been  able  to  transfer  the  shares  to  Cuthbert.  The  fact, 
then,  which  the  company  is  estopped  from  denying  would  not,  if 
true,  have  entitled  the  plaintiff  to  the  135  shares."  I  under- 
stand this  to  mean  that  the  certificate  in  that  case,  although  it 
might  have  shewn  on  the  face  of  it  that  the  transferor  had  a 
good  title,  would  not  really  have  given  any  title  to  the  transferee, 

(1)  25  Q.  B.  D.  512,  519.  (2)  25  Q.  B.  D.  519. 

(8)  25  Q.  B.  D.  521. 
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because  the  transferor  had  actually  parted  with  the  certificate  VAUGHAN 
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to  other  persons.  This  is  what  the  judgment  seems  to  me  to  j. 
say ;  but  I  am  afraid  that  I  do  not  understand  it,  because  the  jggg 
only  certificate  which  the  transferor  could  have  produced  would  jyi^^y^g 
have  been  either  a  forgery  or  a  certificate  to  which  the  trans-  Case. 
f eror  had  no  title ;  and  the  transferor,  if  he  had  been  called  upon 
to  produce  a  certificate  and  lodge  it  with  the  person  certifying, 
as  he  clearly  ought  to  have  been  called  upon  to  do,  might  have 
hesitated  to  do  such  a  criminal  act,  and  the  transferee  paid  his 
money  on  the  faith  of  a  certification  that  a  certificate  had  been 
lodged.  The  conclusion  of  the  Lord  Justice  seems  based  upon 
the  proposition  that  the  certification  does  not  guarantee  the 
title  of  the  person  lodging  the  certificate.  I,  however,  am 
bound  by  this  judgment,  and  cannot  find  that  the  certification 
puts  the  company  in  any  worse  position  than  they  would  have 
been  in  if  the  certificate  had  really  been  lodged  with  them. 
The  only  question  for  me,  therefore,  is  what  certificate  must 
have  been  produced  to  satisfy  this  certification?  It  clearly 
must  be  a  certificate  of  the  ownership  of  shares  bearing  the 
numbers  mentioned  in  the  transfer ;  but,  although  the  transfer 
says  "fully  paid,"  the  certificate,  apart  from  the  indorsement, 
says  nothing  of  the  shares  being  fully  paid.  Does  the  certifica- 
tion imply  that  the  certificate  produced  was  a  certificate  of  the 
ownership  of  fully  paid  shares  ?  I  have  no  evidence  on  this 
point,  but  believe  that  there  is  no  doubt  that,  according  to 
the  practice  of  the  Stock  Exchange,  such  a  certification  on  a 
transfer  purporting  to  be  a  transfer  of  fully  paid  shares  would 
be  taken  to  certify  the  lodgment  of  a  certificate  of  ownership 
of  fully  paid  shares.  If,  however,  the  liquidators  desire  to  give 
evidence  on  this  point,  I  will  give  them  the  opportunity  of  so 
doing.  The  secretary  certifies  that  the  documents  produced  to 
him  are  in  order — i.e.,  that  they  are  right  on  the  face  of  them  ; 
but  if  I  am  right  in  my  view,  the  documents  would  not  have 
been  in  order  unless  a  certificate  of  fully  paid  shares  had  been 
produced.  The  same  reasoning  seems  to  me  to  apply  to  the 
200  shares.  According  to  the  case  of  the  company,  no  certifi- 
cate which  was  in  order  could  have  been  produced.  The 
transferor  could  have  obtained  his  certificate  for  partly  paid 
YoL.  II.  1896.  3  ^  1 
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VAUG-HAN  shares,  and  nothing  else,  and  this  would  not  have  been  in  order ; 
J.        and  I  think  that  to  hold  that  the  company  is  estopped  from 
1896       saying  that  there  was  no  certificate  of  the  ownership  of  these 
McKay's    shares  as  fully  paid  is  not  to  make  the  company  by  their  certifi- 
Case.      cation  warrant  the  title  of  the  transferor,  but  merely  to  make 
them  warrant  the  production  to  them  of  a  certificate  respecting 
these  shares  as  fully  paid ;  and  the  certificate  which  the  trans- 
feror could  have  obtained  was  not  such  a  certificate.    I  hold^. 
therefore,  that  Mr.  McKay  is  not  liable  to  be  placed  on  the  list 
as  a  contributory.    Taking  this  view,  it  is  not  necessary  for  me 
to  determine  the  effect  of  the  indorsement. 

Solicitor  for  applicant:  Alfred  H.  Cooke,  for  W,  H.  Smith, 
Wohurn,  Beds. 
Solicitors  for  liquidators :  Wansej/,  Bowen  d  Co. 

F.  E. 
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In  re  CHAPMAN.  C..A. 
COCKS  V.  CHAPMAN.  1896 


[1893    C.    1103.1  July  6,  20  21 

^  Aug.  i. 


Will — Power  to  invest  on  Beat  Securities — Executor — Trustee — Mortgages 
existing  at  Testator-'' s  Death  —  Retaining  Investments  —  Depreciation  — 
Insufficient  Security — Breach  of  Trust — Wilful  Default. 

Where  a  will  authorizes  investments  on  mortgage  of  real  estate,  and 
part  of  the  testator's  estate  at  his  death  consists  of  mortgages  of  freehold 
farms,  there  is  no  rule  that  his  executors  and  trustees  are  under  an 
absolute  duty,  without  exercising  any  judgment  of  their  own  in  the 
matter,  to  call  in  the  securities  within  twelve  months  from  the  death 
(unless  realization  is  required  for  payment  of  debts,  funeral  and  testa- 
mentary expenses,  and  legacies),  even  though  some  of  the  securities  may 
be  of  a  risky  nature,  as  where,  owing  to  agricultural  depression,  they  have 
apparently  become  insufficient  to  satisfy  the  mortgage  debts : 

Nor  is  there  any  rule  that  trustees  retaining  a  security  authorized  by 
their  trust  are  liable  to  make  good  a  loss  sustained  through  the  fall  in 
value  of  the  security,  provided  that  in  so  doing  they  have  acted  honestly 
and  prudently  in  the  belief  that  they  have  taken  the  best  course  for  all 
parties  interested  in  the  trust  estate. 

To  render  trustees  liable  in  such  a  case,  wilful  default,  including  want  of 
ordinary  prudence,  must  be  proved. 

The  duties  of  executors  and  trustees,  as  regards  calling  in  mortgage 
debts  of  their  testator,  discussed. 

Ames  V.  Parkinson  (7  Beav.  379)  distinguished. 

Appeal  from  Kekewich  J.  (1) 

For  the  purpose  of  the  present  report,  it  is  necessary  to  state 
the  following  additional  facts. 

By  the  order  of  August  7,  1893,  made  on  the  first  hearing  of 
the  summons  which  was  the  subject  of  the  former  report, 
inquiries  were  directed — (1.)  what  mortgage  securities  formed 
part  of  the  residuary  personal  estate  of  the  testator  at  his  death, 
and  how  far  such  securities  now  remained  outstanding,  and 
whether  it  would  be  fit  and  proper  that  any  and  what  pro- 
ceedings should  be  taken  for  getting  them  in  ;  (2.)  under  what 
circumstances  such  of  the  said  mortgage  securities  as  now 
remained  outstanding^  had  been  allowed  so  to  remain  outstandinsf, 

(1)  [1896]  1  Ch.  323. 
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and  whether  any  and,  if  so,  what  steps  had  been  taken  by 
the  trustees  of  the  will  of  the  testator,  James  Chapman,  to 
ascertain  the  value  or  to  realize  or  get  in  the  same,  or  to 
enforce  payment  against  the  mortgagors,  either  immediately 
after  his  death  or  at  any  time  subsequently  thereto ;  and 
whether  any  and  which  of  such  mortgage  securities  had  been 
improperly  allowed  to  remain  outstanding ;  and,  if  so,  at  what 
time  the  same  respectively  ought  to  have  been  called  in ;  and 
(3.)  what  was  the  value  of  the  hereditaments  and  property 
comprised  in  the  said  mortgage  securities  respectively  which 
should  be  found  to  have  been  improperly  allowed  to  remain 
outstanding  at  the  time  when  the  same  respectively  ought  to 
have  been  called  in. 

By  his  certificate  dated  July  3, 1895,  the  chief  clerk  certified, 
in  answer  to  the  first  inquiry,  that  the  mortgage  securities 
which  formed  part  of  the  personal  estate  of  the  testator,  James 
Chapman,  at  his  death  consisted  of  the  several  mortgages  set 
forth  in  the  schedule  to  the  certificate.  The  first  mortgage  in 
the  schedule  was  denoted  by  the  letter  A."  It  was  a  mort- 
gage by  one  William  Heading,  a  farmer,  to  the  testator,  for 
10,000Z.  at  4  per  cent.,  consisting  of  an  original  mortgage  dated 
October  10, 1872,  for  9000Z.,  and  a  further  charge  on  January  1, 
1880  (shortly  before  the  testator's  death),  for  lOOOZ.  The 
mortgage  comprised  a  freehold  farm  of  242  acres  in  Norfolk, 
which  had  been  purchased  by  the  mortgagor  for  15,504/.  at  the 
date  of  the  original  mortgage.  This  property  was  let  on  lease 
by  Heading,  the  mortgagor,  in  1877,  at  a  yearly  rent  of 
550Z.,  until  Michaelmas,  1885,  when,  in  consequence  of  the 
mortgagor  being  in  arrear  with  his  interest  and  having  got 
into  pecuniary  difficulties  which  resulted  in  his  making  an 
arrangement  with  his  creditors,  the  trustees  of  James  Chap- 
man's will  took  possession  of  the  farm  and  let  it,  first,  for  four 
years  at  a  rent  of  350Z.  per  annum,  and  next  on  a  yearly  tenancy 
at  a  rent  of  267/.  per  annum :  at  present  it  was  let  on  another 
yearly  tenancy  at  a  rent  of  125.  6<i.  per  acre. 

The  next  mortgage  in  the  schedule  was  denoted  by  the  letter 
B."    This  was  a  mortgage  to  the  testator,  James  Chapman, 
by  one  John  Boldero,  a  farmer,  dated  March  1,  1879,  for 
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5500Z.  at  5  per  cent.  It  comprised  a  freehold  farm  of  about 
200  acres  in  Suffolk,  which  had  been  purchased  by  the  mort- 
gagor for  8500Z.  at  the  date  of  the  mortgage.  The  trustees 
of  James  Chapman's  will  took  possession  of  this  property  in 
1885  on  the  death,  insolvent,  of  the  mortgagor,  Boldero.  The 
trustees  then  let  it  on  lease  for  a  term  of  which  six  years  had 
yet  to  run,  at  a  yearly  rent  of  160Z. 

The  next  mortgage  in  the  schedule  was  denoted  by  the  letter 
"  C."  This  was  a  mortgage  to  the  testator,  James  Chapman, 
by  John  Philip  Francis  and  Edward  Cubitt  Francis,  dated 
October  12,  1871,  for  6000Z.  at  4  per  cent.,  since  reduced  to  3 J. 
It  comprised  a  farm  of  215  acres  in  Norfolk,  of  which  210  were 
freehold  and  5  copyhold.  The  freehold  portion  had  been 
bought  by  the  mortgagors  for  8200Z.  at  the  date  of  the  mortgage, 
and  a  further  sum  of  400/.  was  subsequently  spent  by  them  in 
enfranchising  the  copyhold  portion.  This  farm  was  at  present 
in  the  occupation  of  the  mortgagors,  and  appeared  to  be  a  good 
security  for  the  amount  of  the  mortgage  debt. 

The  next  mortgages  in  the  schedule  were  a  series  of  four 
from  one  Frederick  Aves  to  the  testator,  James  Chapman,  for  a 
total  sum  of  1450L  The  properties  comprised  in  these  mort- 
gages were  taken  possession  of  by  the  trustees  in  1888  upon  the 
failure  of  the  mortgagor,  Aves.  In  January  of  that  year  Aves 
entered  into  an  agreement  for  the  benefit  of  his  creditors,  when 
Henry  Chapman,  the  principal  acting  executor  and  trustee 
of  James  Chapman's  will,  valued  the  securities  at  1349Z.  and 
proved  against  Aves'  estate  for  the  balance. 

Then  followed  a  number  of  other  mortgages  for  an  aggregate 
sum  of  2020Z.,  under  some  of  which  possession  had  been  taken 
by  the  trustees,  in  one  instance  on  the  bankruptcy  of  the 
mortgagor. 

All  the  mortgages  enumerated  in  the  schedule  the  chief  clerk 
certified  to  be  now  remaining  outstanding,  and  he  also  certified 
that  as  to  two  mortgages  in  the  occupation  of  the  mortgagors 
(one  being  the C  "  mortgage,  the  other  a  mortgage  denoted  by 
the  letter  J,"  and  which  also  appeared  to  be  a  good  security) 
notice  should  forthwith  be  given  by  the  defendant  Martha 
Ann  Chapman,  the  surviving  executor  and  trustee  of  James 
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Chapman's  will,  calling  them  in,  and  that  the  rest  of  the 
mortgages  should  forthwith  be  sold. 

In  answer  to  the  second  inquiry  the  chief  clerk  certified  as 
follows :  The  circumstances  under  which  the  said  mortgages 
were  allowed  to  remain  outstanding  were  that  Henry  Chapman, 
deceased,  and  the  defendant  Martha  Ann  Chapman,  the 
executors  and  trustees  of  James  Chapman's  will,  had  relied 
upon  the  testator's  judgment  in  accepting  the  securities,  and 
upon  their  own  judgment  that  the  properties  comprised  in  the 
mortgages  were  sufficient  securities  for  the  sums  advanced. 
Subsequently,  and  in  consequence  of  the  general  depreciation 
in  the  value  of  property  in  the  localities  in  which  the  mortgaged 
hereditaments  were  respectively  situated,  and  the  financial 
difficulties  and  failures  of  the  several  mortgagors,  the  said 
trustees  believed  it  to  be  impossible,  except  as  to  the  two  mort- 
gages "  C  "  and  "J,"  to  recover  the  amounts  due  under  the 
mortgages  or  to  realize  the  securities  except  at  a  considerable 
sacrifice,  and  the  said  trustees  elected  to  hold  the  securities 
until  a  more  favourable  time  arrived  for  realizing  the  same. 
The  chief  clerk  then  stated  that  it  did  not  appear  that  any 
steps  had  been  taken  by  the  trustees  to  ascertain  the  value  or  to 
realize  or  get  in  the  said  mortgage  securities,  or  to  enforce 
payment  against  the  mortgagors,  either  immediately  after  the 
testator's  death  or  at  any  time  subsequently  thereto,  except 
that  in  1885,  upon  the  death  of  Boldero,  the  mortgagor  of  the 
"  B  "  mortgage,  they  gave  notice  calhng  in  that  mortgage ;  but 
on  finding  that  his  personal  estate  amounted  to  1971^.,  and 
that  his  estate  was  insolvent,  they  took  no  further  steps  to 
recover  the  amount  of  the  mortgage  debt ;  and  that  in  1888, 
under  an  assignment  by  Aves  for  the  benefit  of  his  creditors, 
the  trustees  estabhshed  a  claim  and  received  a  dividend  of 
135.  Id.  in  the  pound  in  respect  of  his  mortgages.  The  chief 
clerk  then  certified  as  follows  :  The  whole  of  the  said  mort- 
„gage  securities  now  remaining  outstanding  as  aforesaid  have 
been  improperly  allowed  to  remain  outstanding,  and  ought  to 
have  been  called  in  within  twelve  months  from  the  death  of  the 
testator,  James  Chapman,  that  is  to  say,  not  later  than  the  end 
of  July,  1881."     The  question  of  the  liability  of  the  trustees 
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for  any  breach  of  trust  in  continuing  to  hold  the  said  mortgage 
securities  as  investments  authorized  by  the  will,  the  chief  clerk 
reserved  for  the  Court. 

As  to  the  third  inquiry,  the  chief  clerk  stated  that,  having 
regard  to  the  difficulty  and  expense  of  obtaining  evidence  as  to 
the  value  of  the  several  mortgaged  properties  at  the  time  when 
the  mortgages  ought  respectively  to  have  been  called  in  as  afore- 
said, he  had,  at  the  request  of  the  parties,  forborne  to  proceed 
on  this  inquiry. 

The  defendant  Martha  Ann  Chapman,  as  the  surviving 
trustee,  was  at  present  in  possession,  by  her  tenants,  of  all  the 
mortgaged  properties,  except  those  comprised  in  the  mortgages 

C  "  and  J."  Among  the  affidavits  forming  the  evidence  on 
which  the  chief  clerk  based  his  certificate,  was  one  filed  in 
^February,  1894,  on  behalf  of  the  defendant,  Sydney  Cozens- 
Hardy,  by  Mr.  Edward  Banham,  a  retired  auctioneer  and  valuer 
in  Norfolk.  He  deposed  that  he  had  been  well  acquainted 
with  the  testator  James  Chapman,  who  had  formerly  been  a 
shopkeeper  and  tea  merchant,  and  also  with  his  brother  Henry 
Chapman,  who  had  been  a  farmer,  but  both  had  in  the  latter 
part  of  their  lives  retired  from  business ;  that  both  had  been  in 
the  habit  of  lending  large  sums  of  money  on  mortgage  of  free- 
hold agricultural  land,  frequently,  in  the  deponent's  judgment, 
in  excess  of  what  was  prudent  and  customary;  that  neither 
was  well  acquainted  with  the  value  of  land ;  that  they  were 
both  of  eccentric  and  penurious  habits  and  not  accustomed  to 
consult  experts  or  take  advice  as  to  their  investments ;  that, 
with  regard  to  the  "  A  "  mortgage,  he  was  well  acquainted 
with  Heading,  the  mortgagor,  and  had  acted  for  him  in  many 
matters  of  business ;  that  Heading  was  never  actually  bank- 
rupt, but  in  July,  1885,  he  executed  a  bill  of  sale  with  a  view  to 
carrying  out  an  arrangement  with  creditors,  and  that  all  his 
creditors,  with  the  exception  of  three  who  accepted  a  compo- 
sition, were  paid  in  full ;  that  he  was  possessed  of  considerable 
personal  estate  at  the  date  of  James  Chapman's  death  in  1880, 
and  the  deponent  believed  that  if  the  trustees  had  then  called 
in  the  mortgage  they  would  have  found  no  difficulty  in  obtain- 
ing the  full  amount  due.    The  deponent  further  stated  that 
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the  depreciation  in  the  value  of  land  in  Norfolk  and  Suffolk 
since  1880  was  notorious,  and  must  have  been  weW  known  to- 
Henry  Chapman,  and  that  any  person  placed  in  such  circum- 
stances as  the  trustees  would  have  realized  his  mortgage 
securities  many  years  ago. 

On  the  other  hand,  an  affidavit,  filed  in  July,  1894,  by  the 
plaintiffs'  solicitor,  Mr.  Edward  Cubitt  Francis  of  Norwich, 
who  was  also  one  of  the  mortgagors  of  the  *'C"  mortgage^ 
stated  that  his  firm  acted  for  the  testator,  James  Chapman,  in 
1871,  in  the  preparation  of  the  "  C  "  mortgage,  but  that  this 
was  the  only  matter  in  which  they  had  acted  for  him  ;  that  on 
James  Chapman's  death  in  July,  1880,  the  firm  acted  for  the 
executors  in  proving  the  will,  and  there  was  no  suggestion, 
even  at  that  period,  that  any  of  the  mortgages  were  of  insuffi- 
cient value,  though  the  deponent  had  now  reason  to  believe 
that  many  of  them  must  at  that  time  have  proved  deficient  if 
forced  into  the  market ;  that  the  whole  period  which  had 
elapsed  since  the  testator's  death  had  been  marked  by  a  con- 
tinuous fall  in  the  value  of  agricultural  land,  and  it  had  been 
from  year  to  year  increasingly  difficult  to  find  any  purchaser 
whatever,  even  at  prices  far  below  those  which  were  current 
prior  to  1879 ;  that  such  land,  generally,  was  not  worth  more 
than  half  what  it  was  twenty  years  ago,  though  it  was  not 
improbable  that  times  might  shortly  mend,  or  at  all  eventa 
they  were  not  likely  to  get  worse. 

John  Cocks,  one  of  the  residuary  legatees  under  Jame& 
Chapman's  will,  and  who  had  mortgaged  his  interest  to  Sydney 
Cozens-Hardy,  also  made  an  affidavit,  in  which  he  stated  that 
both  the  testator  and  his  brother  had  had  great  experience  and 
were  well  acquainted  with  the  value  of  property  in  Norfolk  and 
Suffolk.  From  the  evidence  generally,  it  appeared  that  the 
testator  always  regarded  his  brother,  Henry  Chapman,  as  a 
man  of  considerable  judgment  upon  the  question  of  the  value 
of  land,  and  that  the  decision  of  the  trustees  to  postpone  the 
realization  of  the  securities  was  arrived  at  mainly  upon  Henry 
Chapman's  opinion. 

On  December  17,  1895,  the  summons  came  on  for  hearing 
on  further  consideration  before  Kekewich  J.,  upon  the  chief 
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clerk's  certificate  and  the  evidence  on  which  it  was  based,  with 
the  result,  as  already  reported,  that  his  Lordship  made  an 
order  directing  the  defendant  M.  A.  Chapman  to  give  notice 
calling  in  the  mortgages  "C"  and  ''J,"  and  a  sal'e  of  the 
hereditaments  comprised  in  the  rest  of  the  mortgages  in  the 
schedule  to  the  chief  clerk's  certificate  ;  also  declaring  that 
the  plaintiffs,  Henry  Chapman's  executors,  and  the  defendant 
Martha  Ann  Chapman,  were  jointly  and  severally  liable  to 
make  good  to  their  trust  estate,  the  estate  of  James  Chapman, 
all  loss  accrued  or  to  accrue  by  reason  of  Henry  Chapman  and 
M.  A.  Chapman  having  improperly  allowed  the  mortgages  to 
remain  outstanding  after  the  end  of  July,  1881 ;  and  also  that 
as  the  plaintiffs  admitted  assets  of  their  testator,  Henry  Chap- 
man, they  were  liable  personally  to  make  good  the  loss.  The 
order  further  directed  the  third  inquiry  to  be  proceeded  vnth, 
and  a  receiver  to  be  appointed  of  the  estate  of  James  Chapman. 

Martha  Ann  Chapman  then  changed  her  solicitors  and  gave 
notice  of  appeal  from  so  much  of  that  order  as  consisted  of  the 
declaration  of  liability  and  the  consequential  directions.  Upon 
the  appeal  being  opened  on  July  6,  1896,  their  Lordships  held 
that  they  were  precluded  from  dealing  with  the  whole  of  the 
points  arising  in  the  case  inasmuch  as  no  summons  had  been 
taken  out,  as  there  should  have  been,  to  vary  the  chief  clerk's 
certificate,  and  they  considered  that,  having  regard  to  the  posi- 
tion of  the  action,  the  certificate  was  a  practical  bar  to  any 
relief  being  given.  In  order,  however,  to  prevent,  as  they  said, 
any  injustice  to  the  parties,  their  Lordships  directed  the  appeal 
to  stand  over  for  a  fortnight,  with  liberty  to  the  plaintiffs  and 
the  defendant  M.  A.  Chapman  to  take  out  a  summons  to  vary, 
returnable  before  their  Lordships,  and  also  with  liberty  to  the 
defendant  S.  Cozens-Hardy  to  cross-examine  any  of  the  depo- 
nents whose  affidavits  had  been  used  before  the  chief  clerk. 
Liberty  was  also  given  to  the  plaintiffs  to  appeal ;  and  the  plain- 
tiffs and  M.  A.  Chapman  were  ordered  to  pay  the  costs  of  the 
hearing  on  further  consideration.  Thereupon,  on  July  9,  1896, 
M.  A.  Chapman  took  out  a  summons  to  strike  out  the  whole  of 
the  chief  clerk's  findings  as  to  the  improper  retention  of  the 
mortgage  securities,  and  to  substitute  therefor  a  finding  that 
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none  of  the  mortgage  securities  had  been  improperly  allowed 
to  remain  outstanding.  On  July  13,  1896,  the  plaintiffs  took  a 
similar  summons,  and  also  gave  notice  of  appeal  from  the  order 
of  Kekewich  J. 

The  appeals  and  summonses  vv^ere  heard  on  July  20  and  21, 
1896. 

Miss  Chapman  and  Mr.  E.  C.  Francis  were  both  cross- 
examined  before  their  Lordships.  From  Miss  Chapman's 
evidence  it  was  clear  that  she  left  the  management  of  the  trust 
estate  to  her  uncle,  Henry  Chapman. 

Mr.  Francis  stated  that  land  in  Norfolk  and  Suffolk  was  at 
its  highest  value  from  1871  to  1874 ;  that  1879  was  a  very  bad 
year,  and  might  be  regarded  as  the  commencement  of  the 
depreciation  in  the  value  of  land ;  that  in  1880  there  was  a 
certain  amount  of  depreciation  but  not  much,  but  that  by  1885 
a  great  fall  had  taken  place,  and  land  had  been  going  down 
ever  since.  It  also  appeared  that,  some  years  after  the  testator's 
death,  Henry  Chapman,  finding  that  the  mortgaged  properties 
had  so  much  decreased  in  value,  consulted  (among  others)  two 
large  farmers  of  great  experience  in  Norfolk  named  Carter 
(father  and  son)  of  whose  judgment  James  Chapman  had  him- 
self entertained  a  high  opinion,  and  also  Mr.  E.  C.  Francis 
himself,  as  to  what  should  be  done ;  and  their  opinion  as  well 
as  Henry  Chapman's  was — and  it  agreed,  Mr.  Francis  said, 
with  the  general  opinion  in  Norfolk — that  the  fall  in  the  value 
of  land  would  be  temporary  only,  and  that  it  was  unwise  for 
mortgagees  to  attempt  to  realize  their  securities.  Mr.  Francis 
further  stated  that,  in  his  opinion,  James  Chapman's  trustees 
adopted  the  wisest  course  in  finally  deciding  to  retain  the 
securities  and  wait  for  better  times. 


Swinfen  Eady,  Q.C.,  and  E.  G.  Macnaghteny  for  the  appel- 
lant, Miss  Chapman,  were  stopped  by  the  Court. 

Warmington,  Q.G.,  ojidL  MicMem^  for  the  defendant,  S.  Cozens- 
Hardy.  An  executor  or  trustee  cannot  justify  an  investment 
on  mortgage  of  real  estate  of  insufficient  value  at  the  time 
unless  he  can  shew  that  in  so  doing  he  was  acting  not  merely 
upon  his  own  opinion,  but  on  the  opinion  of  an  expert.  Gene- 
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rally  speaking,  the  duty  of  an  executor  is  on  the  death  of 
his  testator  at  once  to  reahze  any  mortgage  securities  forming 
part  of  the  estate.  If  he  departs  from  that  usual  course  and 
retains  the  securities,  he  must  fortify  himself  with  the  opinion 
of  an  expert,  otherwise  he  is  liable  for  any  loss.  He  is  not 
justified  in  keeping  the  matter  outstanding  for  a  number  of 
years,  as  was  the  case  here. 

[Lopes  L.J.    Supposing  the  executor  sold  too  soon?] 

There  is  no  case  in  which  an  executor  has  been  held  liable 
for  selling  too  soon.  It  is  the  executor's  duty  to  realize  all  the 
assets  of  his  testator  which  are  not  in  such  a  position  as  that 
they  can  be  taken  over  by  the  trustees. 

[KiGBY  L.J.  If  you  mean  that  there  must  be  an  immediate 
sacrifice,  I  shall  require  authority  for  the  proposition.] 

Executors  or  trustees  have  a  discretion  ;  and  if  they  exercise 
it  improperly,  whether  as  to  calling  in  or  not  cahing  in  mort- 
gage securities,  or  as  to  investing  money  on  mortgage,  they  are 
answerable  for  any  consequent  loss  :  A77ies  v.  Parkinson,  (1) 
Here  there  was  no  real  exercise  of  discretion  in  the  way  of 
taking  an  expert  opinion  at  the  testator's  death :  Learoyd  v. 
Whiteley  (2) ;  In  re  Brogden  (3) ;  In  re  Medland  (4) ;  Lewin 
on  Trusts,  9th  ed.  p.  355.  The  whole  estate  was  jeopardized 
in  consequence  of  Henry  Chapman  acting  on  his  own  deter- 
mination not  to  call  in  the  mortgages. 

[LiNDLEY  L.J.  This  is  one  of  the  most  important  cases  that 
we  have  had  before  us  for  years.  What  is  an  honest  trustee  to 
do  in  such  a  case  ?] 

The  predominant  factor  in  this  case  is  that  at  the  time  of  the 
testator's  death  the  whole  of  these  securities  were  in  jeopardy, 
and  the  evidence  shews  that  the  trustees  were  aware  of  it. 
It  makes  all  the  difference  whether,  at  the  time  when  the 
trustees  came  upon  the  scene,  the  securities  which  were  the 
subject-matter  of  the  trust  were  apparently  good  securities 
within  the  terms  of  the  investment  clause,  or  whether  they 
were,  to  the  knowledge  of  the  trustees,  in  jeopardy.  If  a 
security  is  in  jeopardy,  the  first  thing  that  a  prudent  man 
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would  do  would  be  to  give  notice  to  pay  it  off ;  and  Banham, 
the  only  expert  witness,  said  in  his  evidence  that,  in  his  opinion, 
if  the  trustees  had  called  in  mortgage  A  "  they  would  have 
found  no  difficulty  in  obtaining  the  full  amount ;  but  they  did 
not  do  so.  So  with  regard  to  other  mortgages,  the  trustees  did 
nothing  :  they  simply  allowed  matters  to  drift.  Surely  it  is  not 
enough  for  trustees  merely  to  be  hopeful.  A  trustee  must  act 
as  a  prudent  man  would  do  in  the  conduct  of  his  own  business ; 
and  no  prudent  man  would  have  allowed  his  own  matters  to 
drift  as  the  trustees  have  done  in  this  case  with  regard  to  these 
trust  securities. 

Warrington,  Q.C.,  and  Gatey,  for  the  plaintiffs,  the  executors 
of  Henry  Chapman. 

Bwinfen  Eady,  Q.C.,  in  reply. 

Cur.  adv.  vult. 


Aug.  7.  LiNDLEY  L.J.  (after  stating  the  facts).  The 
evidence  before  us  satisfies  me  that  more  trouble  was  taken  to 
consider  and  determme  what  ought  to  be  done  than  might  be 
inferred  from  the  affidavits  alone.  It  is  true  that  the  trustees 
did  not  consult  professional  surveyors  or  valuers ;  but  there 
was  nothing  special  in  the  nature  of  the  property,  as  there 
was  in  Learoyd  v.  Whiteley  (1),  to  render  the  assistance  of 
an  expert  really  necessary  for  the  guidance  of  a  prudent  man. 
A  man  need  not  be  a  professional  surveyor  or  valuer  to  form  a 
trustworthy  opinion  of  the  value  of  ordinary  agricultural  land, 
and  the  law  is  not  so  stringent  as  to  compel  us  to  say  that  the 
trustees  were  guilty  of  a  dereliction  of  duty  in  not  seeking 
advice  from  such  persons.  Mr.  Henry  Chapman,  the  acting 
trustee,  was  himself  well  acquainted  with  land  and  its  value, 
and  the  testator  thought  well  of  him  and  trusted  his  judgment. 
He  had  no  personal  interest  to  serve  in  not  doing  the  best  for 
the  trust  estate.  When  he  felt  that  he  wanted  further  advice, 
he  consulted  the  two  Carters,  a  Mr.  Eobins,  and  Mr.  Francis, 
all  men  of  good  judgment  and  experience.  Mr.  Francis  is  a 
solicitor  in  Norwich,  and  he  told  us  what  I  entirely  believe — 
that  for  some  years  after  the  testator's  death  Mr.  Henry  Chap- 

(1)  33  Ch.  D.  347;  12  App.  Cas.  727. 
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man's  opinion  and  the  general  opinion  in  Norfolk  was  that  the 
fall  in  value  of  land  would  be  temporary  only,  that  its  value 
would  improve,  and  that  it  was  unwise  for  mortgagees  to 
attempt  to  realize  their  securities.  These,  however,  are  merely 
general  observations,  and  it  is  necessary  to  examine  more  closely 
what  the  duties  of  the  trustees  were  at  various  periods,  and  to 
ascertain  whether  and  in  what  respects  there  was  any  failure  to 
discharge  those  duties.  The  same  persons  being  executors  and 
trustees,  it  will  be  convenient  to  consider  their  duties,  first,  as 
executors,  and,  secondly,  as  trustees,  as  if  the  same  persons  did 
not  fill  both  characters. 

Under  such  a  will  as  this,  the  duty  of  the  executors  was 
simply  to  call  in  the  testator's  unsecured  debts,  and  to  convert 
into  money  so  much  of  his  personal  estate  as  was  necessary  to 
enable  them  to  pay  his  funeral  and  testamentary  expenses,  and 
liis  debts  and  pecuniary  legacies,  and  to  hand  over  to  the 
trustees  whatever  personal  estate  was  not  wanted  for  those 
purposes.  No  doubt,  speaking  generally,  it  is  the  duty  of 
executors  to  get  in  debts  due  to  their  testator ;  but  it  was  no 
part  of  the  duty  of  the  executors  as  such  to  realize  mortgage 
securities  of  their  testator  not  wanted  for  the  above-mentioned 
purposes :  see  Orr  v.  N etc  ton  (1)  ;  and  the  executors  were  not, 
as  executors,  guilty  of  any  devastavit  in  not  realizing  such 
securities. 

The  duties  of  the  trustees  have  to  be  considered,  first,  with 
reference  to  their  acceptance  of  these  mortgages  from  the 
executors  in  the  first  instance ;  and,  secondly,  with  reference 
to  their  retention  of  the  mortgages  up  to  the  present  time.  As 
regards  the  acceptance  of  the  mortgages  from  the  executors  in 
the  first  instance,  or,  in  this  case,  the  retention  of  the  mort- 
gages as  part  of  the  trust  estate  at  the  end,  say,  of  a  year  from 
the  death  of  the  testator,  it  must  be  borne  in  mind  that  invest- 
ments on  mortgage  were  authorized  by  the  will.  The  trustees 
had  to  consider,  not  whether  they  should  invest  money  on  a 
particular  security,  but  whether  they  ought  to  get  rid  of  a 
security  of  a  kind  which  they  were  authorized  to  invest  money 
upon.    These  two  considerations  are  by  no  means  practically 

(1)  2  Cox,  274. 
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the  same.  Confining  myself  at  present  to  the  end  of  a  year 
after  the  testator's  death,  what  the  trustees  had  then  to  consider 
was  whether  they  ought  to  refuse  to  keep  these  mortgages  as 
part  of  the  trust  estate.  Most  of  the  mortgages  were  for  two- 
thirds  of  the  prices  paid  for  the  lands  ;  some  were  for  less. 
But,  as  pointed  out  in  In  re  Medland  (1),  the  retention  of  a 
mortgage  for  more  than  two-thirds  of  the  value  of  the  property 
mortgaged  is  not  necessarily  a  breach  of  trust.  Having  regard 
to  the  evidence  in  this  case,  I  am  not  prepared  to  hold  that 
there  was  any  breach  of  trust  in  not  realizing  the  securities 
by  calling  in  the  mortgage  debts,  or  by  proceeding  to  sell  or 
foreclose  in  1881  or  1882.  In  July,  1881,  no  one  foresaw  that 
the  value  of  land  would  deteriorate  more  and  more,  as  we  now 
know  that  it  has ;  and  to  have  called  in  Heading's,  Boldero's, 
Francis's,  or  even  Aves's  mortgages  at  that  time  would  have 
been  to  do  what  no  competent  person  would  seriously  have 
advised  the  trustees  to  do.  No  witness  says  that  in  July,  1881, 
or  shortly  afterwards,  the  testator's  mortgage  securities  were 
so  insecure  that  the  trustees,  acting  with  reasonable  prudence^ 
ought  to  have  called  them  in.  Mr.  Banham,  no  doubt,  says 
that,  if  called  in  shortly  after  the  testator's  death,  there  would 
have  been  no  loss ;  but  that  is  quite  another  matter.  The  chief 
clerk  has  found  that  these  mortgages  ought  to  have  been  got 
in  or  realized  in  July,  1881.  I  cannot  adopt  that  view.  The 
evidence  is  entirely  the  other  way  as  to  all  the  important  mort- 
gages. There  may  be  some  doubt  about  some  of  the  smaller 
ones ;  but  as  regards  those  which  are  of  any  importance,  it 
would,  in  my  opinion,  be  wrong  to  hold  that  the  trustees  com- 
mitted a  breach  of  trust  in  retaining  the  testator's  mortgages 
in  the  first  instance  as  part  of  the  trust  estate. 

But  the  mortgages  are  still  unrealized  ;  and  it  is  now  unfor- 
tunately true  that,  with  one  or  two  exceptions,  they  cannot  be 
realized  except  at  a  great  loss  ;  and  the  real  question  is  whether 
the  trustees  are  liable  for  this  loss.  A  mortgage  security  is 
unlike  an  ordinary  investment,  inasmuch  as  it  consists  of  a 
debt  which  can  be  enforced  by  action,  and  also  of  a  security 
which  can  be  realized  by  sale  or  foreclosure.  A  trustee  of  a 
(1)  41  Ch.  D.  476,  481. 
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mortgage  security  is,  therefore,  liable  for  loss  sustained  by  his 
wilful  default  in  not  obtaining  payment  in  either  of  these  ways. 
But  a  trustee  is  not  a  surety,  nor  is  he  an  insurer ;  he  is  only 
liable  for  some  wrong  done  by  himself,  and  loss  of  trust  money 
is  not  per  se  proof  of  such  wrong. 

We  have  to  deal  here  with  authorized  investments,  and  this 
must  never  be  lost  sight  of  :  everything  turns  upon  it.  Bearing 
this  point  in  mind,  and  bearing  also  in  mind  that  we  have  to 
deal  with  honest  trustees  placed  in  great  difficulties  by  the 
constant  fall  in  value  in  land,  what  is  it  that  they  have  done 
wrong?  First,  it  is  said  that  they  ought  long  ago  to  have 
called  upon  the  mortgagors  for  payment.  But  so  long  as  the 
land  was  a  satisfactory  security  the  trustees  committed  no 
breach  of  duty  in  not  calling  in  the  money  ;  and  when  the  land 
ceased  to  be  a  satisfactory  security  the  mortgagors  were  them- 
selves in  such  difficulties  that  nothing  could  be  got  from  them. 
Moreover,  the  mortgagors  for  the  large  sums  were  farmers,  and 
could  not  have  paid  off  or  materially  reduced  the  mortgage 
debts  and  have  kept  on  their  farms.  To  have  pressed  them 
would  have  been  to  throw  the  farms  on  the  hands  of  the 
trustees,  and  this  certainly  would  not  have  been  for  the  benefit 
of  the  trust  estate.  What  could  the  trustees  have  done  ?  They 
might  have  given  up  their  securities  and  have  proved  for  their 
debts  ;  or  they  might  have  sold  or  valued  their  securities  and 
proved  for  the  difference ;  or  they  might  have  held  aloof  and 
retained  their  securities.  The  trustees  adopted  the  last  course, 
not  hastily  nor  without  consideration  and  advice,  but  after 
advice.  Mr.  Francis  now  says  it  was,  in  his  opinion,  the  best 
course  they  could  have  taken.  No  one  says  the  contrary,  for 
Mr.  Banham  refers  to  a  time  when  the  mortgagors  were  still 
solvent.  I  cannot  say  that  the  trustees  were  guilty  of  such 
imprudence  as  to  render  them  liable  for  the  consequences  of 
adopting  the  course  they  did. 

Then  it  is  said  that  the  trustees  ought  to  have  realized  the 
securities ;  but  how  ?  Foreclosure  would  have  cost  money, 
and  would  have  benefited  no  one.  The  trustees  have  the  mort- 
gaged lands  now,  and  nothing  has  been  lost  by  not  foreclosing. 
On  the  other  hand,  the  expenses  of  foreclosing  have  been  saved 
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to  the  trust  estate.  The  only  other  mode  of  realizing  would 
have  been  by  sale  ;  but  not  a  single  person  is  called  to  say  that 
it  would  have  been  a  prudent  or  judicious  step  to  try  and  sell. 
On  the  other  hand,  there  is  evidence  that  it  would  not ;  and  it 
is  clear  that,  unless  the  mortgaged  property  had  been  sold 
whilst  the  securities  were  good,  sales,  even  if  effected  at  all, 
would  have  resulted  in  serious  loss.  There  is  no  rule  of  law 
which  compels  the  Court  to  hold  that  an  honest  trustee  is  liable 
to  make  good  loss  sustained  by  retaining  an  authorized  security 
in  a  falling  market,  if  he  did  so  honestly  and  prudently,  in  the 
belief  that  it  was  the  best  course  to  take  in  the  interest  of  all 
parties.  Trustees  acting  honestly,  with  ordinary  prudence  and 
within  the  limits  of  their  trust,  are  not  liable  for  mere  errors  of 
judgment.  Any  loss  sustained  by  the  trust  estate  under  such 
circumstances  falls  upon  and  must  be  borne  by  the  owners  of 
the  property — i.e.,  the  cestuis  que  trust — and  cannot  be  thrown 
by  them  on  their  trustees,  who  have  done  no  wrong,  though  the 
result  may  prove  that  they  possibly  might  have  done  better. 
Learoyd  v.  Whiteley  (1)  is  a  clear  authority  to  this  effect ;  so 
are  Buxton  v.  Buxton  (2)  and  Marsden  v.  Kent.  (3) 

The  case  is  an  important  one  not  only  to  the  trustees  of  this 
particular  will,  but  to  trustees  of  mortgages  generally.  Owing 
to  the  great  fall  in  the  value  of  agricultural  land  trustees  of 
mortgage  securities  have  been  placed  in  a  position  of  great 
difficulty.  To  throw  on  the  trustees  the  loss  sustained  by  the 
fall  in  value  of  securities  authorized  by  the  trust,  wilful  default, 
which  includes  want  of  ordinary  prudence  on  the  part  of  the 
trustees,  must  be  proved ;  but  it  is  not  proved  in  this  case.  In 
my  opinion,  wilful  default  is  disproved  in  all  the  important 
cases  and  is  not  proved  in  the  doubtful  ones. 

The  appeals  must  be  allowed. 

[His  Lordship  then  directed  that  there  should  be  one  order 
on  both  summonses  and  both  appeals,  striking  out  from  the 
certificate  the  finding  that  the  mortgage  securities  had  been 
improperly  retained ;  and  varying  the  order  of  the  Court  below 
by  striking  out  the  declaration  of  liability  and  the  consequential 


(1)  33  Cli.  D.  347 


12  App.  Cas.  727. 

(3)  5  Ch.  D.  598. 


(2)  1  My.  &  Cr.  80. 
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directions,  and  substituting  a  declaration  that  the  trustees  of  C.A. 

James  Chapman's  will  were  not  liable.    No  order  as  to  the  1896 

costs  of  the  summonses  and  appeals.]  jn  re 

Chapman. 

Lopes  L.J.  In  this  case  it  is  sought  to  throw  upon  trustees  v.  ^ 
under  the  will  of  James  Chapman — trustees  who  are  also  his  ^JHAiraAN. 
executors — a  loss  in  the  value  of  certain  mortgage  securities 
occasioned  by  the  depreciation  in  the  value  of  land.  The  case 
is  a  most  important  one,  and,  having  regard  to  the  gradual  and 
persistent  depression  of  the  agricultural  industry  in  this  country, 
most  intimately  concerns  the  position  of  a  large  body  of  persons 
who  have  incurred  the  responsibility  of  trustees. 

The  testator,  James  Chapman,  died  in  July,  1880.  The 
securities  in  question  were  authorized  by  the  trust,  and  were 
all  created  during  the  life  of  the  testator  (a  man  who  had 
largely  invested  in  real  securities  and  had  acquired  much 
experience  as  to  their  desirability),  and  were  at  the  time  of 
their  creation  respectively  of  sufficient  value  to  justify  the 
mortgage  debts  secured  by  them.  The  facts  of  the  case,  so 
far  as  necessary,  have  been  fully  stated.  I  propose  to  deal 
with  the  case  only  so  far  as  concerns  the  liability  of  the 
trustees. 

In  1879  the  depression  in  the  value  of  land,  caused  by  the 
importation  into  this  country  of  foreign  produce,  began  first  to 
be  sensibly  felt ;  a  series  of  bad  seasons  followed,  the  season  of 
1879  being  probably  the  worst  of  all.  This  depression,  though 
it  has  fluctuated  at  times,  has  gradually  continued.  Expecta- 
tion, however,  of  improved  times  has  never,  in  the  minds  of 
those  most  competent  to  judge,  become  extinct.  I  unhesi- 
tatingly say  that  it  would  have  been  considered  unwise  until 
quite  recently,  when  each  succeeding  year  had  rendered  the 
future  less  hopeful,  to  have  realized  real  securities  such  as 
mortgages,  when  that  realization  would  of  necessity  have  been 
attended  with  a  heavy  loss.  It  is  very  easy  to  be  wise  after  the 
event ;  but  in  order  to  exercise  a  fair  judgment  with  regard  to 
conduct  of  trustees  at  a  particular  time,  we  must  place  ourselves 
in  the  position  they  occupied  at  that  time,  and  determine  for 
ourselves  what,  having  regard  to  the  opinion  prevalent  at  that 
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time,  would  have  been  considered  the  prudent  course  for  them 
to  have  adopted. 

As  I  have  said,  the  trustees  and  executors  were  the  same 
persons,  and  it  was  faintly  urged  that  they,  as  executors,  ought 
to  have  realized  these  real  securities  at  the  end  of  a  year  after 
the  testator's  death.  That  is  easily  disposed  of :  it  cannot  be 
seriously  contended  that  it  was  the  duty  of  the  executors  to 
realize  mortgages  created  by  the  testator  himself,  when  their 
realization  was  not  required  for  any  testamentary  purpose,  and 
when  the  securities  themselves  were  not  in  any  peril. 

I  will  now  state  what  I  believe  to  be  the  law  applicable  to 
trustees  circumstanced  like  the  trustees  in  the  present  case.  A 
trustee  who  is  honest  and  reasonably  competent  is  not  to  be 
held  responsible  for  a  mere  error  in  judgment  when  the  question 
which  he  has  to  consider  is  whether  a  security  of  a  class  autho- 
rized, but  depreciated  in  value,  should  be  retained  or  realized, 
provided  he  acts  with  reasonable  care,  prudence,  and  circum- 
spection.   The  liability  of  trustees  should  not,  in  my  judg- 
ment, be  extended.    What  was  said  by  Jessel  M.E.  in  In  re 
■Speight  (1)  is  very  applicable  to  this  case.    He  says  (2) : 
I  think  it  is  the  duty  of  the  Court  in  these  cases  where 
there  is  a  question  of  nicety  as  to  construction  or  other- 
wise to  lean  to  the  side  of  the  honest  trustee,  and  not  to  be 
^anxious  to  find  fine  and  extraordinary  reasons  to  fix  him  with 
^ny  liability  upon  the  contract.    You  are  to  endeavour  as  far 
as  possible,  having  regard  to  the  whole  transaction,  to  avoid 
making  an  honest  man  who  is  not  paid  for  the  performance  of 
.an  unthankful  office  liable  for  the  failure  of  other  people  from 
whom  he  receives  no  benefit.    I  think  that  is  the  view  which 
has  been  taken  by  modern  judges,  and  some  of  the  older  cases 
in  which  a  different  view  has  been  taken  would  now  be 
repudiated  with  indignation.  .  It  appears  to  me  that  the  Yice- 
Chancellor  has  adopted  an  entirely  different  view.    I  think  he 
has  inferred  that  which  is  not  fairly  to  be  inferred  in  this  case  ; 
and  even  if  he  were  right  it  could  only  be  inferred  by  taking 
one  of  two  views,  and  we  ought  not  to  take  the  adverse  view  if 
the  other  view,  being  equally  as  good,  can  be  adopted."    In  re 
(1)  22  Ch.  D.  727.  (2)  22  Cli.  D.  746. 
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Medlajid  (1)  and  Learoijd  v.  Whiteley  (2)  are  important  cases 
on  this  subject. 

Adopting  my  formula,  have  the  trustees  in  this  case  sinned 
against  it  ?  In  1881  they  take  the  mortgages  from  the  executors 
and  most  certainly  would  not  have  been  justified  in  realizing 
them — mortgages  created  by  the  testator,  authorized  by  the 
trust,  and  at  that  time  in  no  possible  jeopardy.  But  they 
retained  them.  What  v^as  the  state  of  things  in  1881  ?  No 
•one  could  anticipate  what  was  about  to  happen  :  it  was  not 
a  question  of  value;  it  was  a  question  of  the  prospects  of 
the  landed  interest.  Those  prospects  depended  on  an  infinite 
variety  of  circumstances,  the  happening  and  effect  of  which 
no  one  but  a  prophet  could  foresee.  The  trustees  admittedly 
were  honest ;  admittedly  they  were  competent.  It  is  said 
they  ought  to  have  consulted  valuers.  I  do  not  believe  any 
valuer  could  have  given  any  advice  which  would  have  assisted 
them.  Valuers  could  have  ascertained  the  then  value  of  the 
land ;  but  with  regard  to  the  prospects  of  land,  or  of  its 
ultimate  recovery,  absolute  or  partial,  they  were  powerless  to 
-express  an  opinion.  I  doubt  much  whether  the  opinion  of 
a  practical  farmer,  cultivating  his  own  land,  was  not  pre- 
ferable to  that  of  any  ordinary  expert.  Henry  Chapman 
was  a  practical  farmer  and  well  acquainted  with  land,  and 
able,  therefore,  to  form  an  opinion  as  to  future  prospects. 
Mr.  Francis  said,  in  answer  to  me  in  the  witness-box,  that  the 
preponderance  of  opinion  in  the  county  was  in  favour  of 
retaining  mortgage  securities  rather  than  of  realizing  them, 
and  no  evidence  was  adduced  to  rebut  that  statement.  But  it 
is  said  the  largest  mortgagors  were  unable  to  pay  the  interest 
due  on  the  mortgages,  and  that  :then  the  trustees  ought  to 
have  adopted  means  to  realize  the  debt.  This,  no  doubt,  is  the 
strongest  point  made  against  the  trustees,  and  involves  con- 
siderations which  require  careful  examination.  The  trustees 
might  have  brought  an  action  on  the  covenants,  they  might 
have  exercised  the  powers  of  sale  contained  in  the  mortgage 
deeds,  or  they  might  have  foreclosed ;  and  if  any  of  these 
remedies  could  be  shewn  to  have  been  imprudently  neglected 
(1)  41  Ch.  D.  476.  (2)  12  App.  Cas.  727. 
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by  the  trustees,  and  thereby  loss  to  the  estate  caused,  they 
would  be  liable  for  wilful  default.  But  the  answer  is  that  it 
would  not  have  been  wise,  as  things  then  stood,  to  have  pressed 
any  of  these  remedies.  So  long  as  the  land  afforded  a  sufficient 
security  it  would  clearly  have  been  unwise  to  precipitate  events 
which  there  was  reasonable  ground  for  believing  never  would 
have  happened  ;  and  even  in  the  case  of  the  smaller  mortgages 
it  would  be  difficult  to  say  that,  having  regard  to  the  general 
opinion  then  prevalent,  it  was  unwise  to  wait  for  better  times, 
when  it  was  clear  that  taking  proceedings  would  in  all  pro  - 
bability have  placed  the  land  in  the  hands  of  the  trustees  for 
them  to  cultivate  without  any  available  capital,  or  would  have 
eventuated  in  a  sale  at  a  ruinously  low  price. 

"When  it  was  apprehended  that  the  securities  were  insuffi- 
cient, the  trustees  were  placed  in  a  most  difficult  position.  I 
do  not  believe  anything  substantial  would  have  been  obtained 
from  the  mortgagors  if  actions  had  been  brought  on  the  cove- 
nants ;  and  if  those  mortgagors  who  were  farming  the  land,  the 
subject-matter  of  the  mortgages,  had  been  pressed,  the  proba- 
bility is  that  they  would  have  been  compelled  to  give  up  their 
farms,  or,  at  any  rate,  for  want  of  capital,  to  cultivate  them  in 
such  a  way  as  to  make  them  unremunerative  ;  and  in  this  case 
the  farms  would  have  been  thrown  on  the  hands  of  the  trustees, 
who  would  have  had  to  find  new  tenants  or  to  have  cultivated 
the  lands  themselves,  and  have  found  capital  for  so  doing. 

The  same  answer  may  be  made  to  the  suggestion  that  the 
trustees  ought  to  have  foreclosed.  Clearly  this  would  not  have 
been  desirable,  nor  do  I  think  giving  up  their  securities  and 
proving  for  their  debt,  or  selling  or  valuing  their  securities  and 
proving  for  the  difference,  would  have  benefited  the  trust  estate. 
The  only  other  course  was  to  retain  the  mortgages,  as  they 
have  done.  I  am  unable  to  say  this  was  unwise  or  amounts  to 
a  breach  of  trust,  having  regard  to  the  very  peculiar  circum- 
stances in  which  the  trustees  were  placed ;  bearing  in  mind 
that  the  securities  were  authorized  securities,  and  that  nobody 
could  with  any  degree  of  certainty  anticipate  the  contingencies 
to  which  land  was  subject,  or  form  any  reliable  opinion  as  to 
its  future.    There  is  evidence,  and  I  believe  it,  to  shew  the 
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better-received  opinion  was  that  it  was  advisable  to  retain 
mortgage  securities  like  these  in  hopes  of  better  times.  I 
cannot  find  that  the  trustees  committed  in  these  circumstances 
any  breach  of  trust  or  made  wilful  default.  I  think  the  appeals 
•should  be  allowed. 

EiGBY  L.J.  I  agree  that  the  appeals  ought  to  be  allow^ed, 
-and  I  agree  in  the  form  of  order  that  has  been  proposed  by 
Lindley  L.J.  [His  Lordship  then,  after  expressing  his  regret 
that  the  course  had  been  taken  of  having  this  question  dealt 
with  on  originating  summons  by  proceedings  in  chambers, 
continued : — ] 

With  regard  to  the  chief  clerk's  certificate,  I  am  bound  to 
■say  that,  at  the  very  first  sight  of  it,  I  had  a  strong  impression 
that  it  must  be  wrong,  because  we  find  all  these  numerous 
mortgages  dealt  with  in  one  paragraph  which  treats  it  ap- 
parently as  a  matter  of  law  that  the  securities  ought  to  have 
been  called  in  within  twelve  months  after  the  testator's  death, 
and  fixes  the  responsibility  of  the  trustees  as  from  that  date. 
Now,  certainly,  there  is  no  such  rule  of  law  ;  and  when  we 
look  at  the  schedule  to  the  certificate,  we  find  that  these  mort- 
gages differ  very  greatly  in  their  circumstances  ; '  and  it  seemed 
to  me  next  to  an  impossibility  that  that  finding  in  the  chief 
clerk's  certificate  could  in  point  of  law  be  correct. 

However,  we  could  not  proceed  without  having  some  further 
evidence  before  us  ;  and  the  Court  therefore  decided,  in  the  very 
special  circumstances  of  the  case,  that  by  reason  of  the  irregu- 
larity of  the  earlier  proceedings,  and  notwithstanding  the  time 
that  had  taken  place,  justice  required  that  liberty  should  be 
given  to  issue  a  summons  to  vary  the  certificate,  the  effect 
being  of  course  to  let  in  the  evidence  which  had  been  read 
before  the  chief  clerk ;  and  leave  was  also  given  to  cross- 
examine  in  Court  Miss  Chapman  herself,  and  Mr.  Francis,  the 
■solicitor,  who  had  had  a  good  deal  to  do  with  these  matters. 

I  think  that  the  misconception  in  this  case  has  arisen 
altogether  from  confounding  two  totally  different  questions — 
the  one,  what  is  the  duty  of  trustees  who  have  money  in  their 
possession  for  investment ;  and  the  other,  what  is  the  duty  of 
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trustees  with  respect  to  investments  for  which  they  are  not 
primarily  Hable  and  which  in  the  exercise  of  their  discretion 
they  have  chosen  not  to  call  in.  Those  two  questions  are 
totally  distinct.  In  the  one  case  you  have  the  money  safe  and 
capable  of  being  invested  in  securities  which  would  incur  nO' 
risk  at  all — I  mean  no  risk  that  the  Court  could  anticipate — 
and  no  liability  on  the  part  of  the  trustees.  And  it  is  not 
unimportant  to  add  that,  as  to  any  investigation  into  the  value 
of  the  property,  and  as  to  any  fees  payable  to  experts,  trustees- 
can  throw  those  expenses  upon  the  intended  mortgagor,  instead 
of  upon  the  estate.  If,  in  these  circumstances,  trustees  choose 
to  disregard  the  well-known  general  rules  of  the  Court,  including 
the  rule  which  is  the  most  material  for  the  present  purpose, 
namely,  that  they  are  not  to  invest  on  mortgage  of  agricultural 
land  to  an  amount  more  than  two-thirds  of  its  value,  they 
are  incurring  a  risk  with  their  eyes  open,  and  which  is  the 
consequence  of  their  own  acts  alone.  The  case  is,  however, 
entirely  different  when  you  have  to  deal  with  securities  already 
existing  at  the  testator's  death.  As  far  as  I  know,  the  Court 
has  never  laid  down  that,  even  with  regard  to  risky  securities, 
such  as  Turkish  bonds  for  instance,  or  to  shares  in  an  unlimited 
company,  there  is  an  absolute  unvarying  obligation  on  executors 
and  trustees  to  call  them  in  within  the  twelve  months  regardless- 
of  the  opinion  the  executors  or  trustees  may  have  as  to  the 
prudence  or  the  advisability  of  doing  so.  Of  the  cases  cited  by 
Lindley  L.J.,  I  may  mention  those  of  Buxton  v.  Buxton  (1)  and 
Marsdeji  v.  Kent  (2)  as  shewing  that  there  is  no  such  rule,  and 
that  the  Court  has  never  been  so  unreasonable  as  to  say  to  a 
trustee,  "  There  is  a  fixed  and  binding  rule :  you  have  not  acted 
upon  it :  you  have  acted  as  you  thought  for  the  benefit  of  the 
estate,  but  what  you  have  done  has  turned  out  unfortunately,, 
and  you  must  bear  the  loss."    There  is  no  such  rule. 

What  is  the  duty  of  trustees  who  get  possession  of  an  estate 
comprising  mortgage  securities?  Of  course,  if  the  securities 
appear  prima  facie  to  be  good  mortgage  securities,  certainly 
there  is  no  obligation  on  the  trustees  to  call  them  in.  It  would 
be  a  very  idle  thing  to  do  so  for  the  purpose  of  investing  in 
(1)  1  My.  &  Cr.  80.  (2)  5  Ch.  D.  598. 
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other  securities,  perhaps  not  more  advantageous  to  the  estate. 
At  any  rate,  no  such  rule  exists.  What,  then,  have  the  trustees 
to  do  ?  They  are  to  act  honestly.  In  the  present  case  there  is 
no  kind  of  doubt  that  the  trustees  acted  honestly.  One  of 
them.  Miss  Chapman,  was  tenant  for  life  of  the  property.  Her 
interest,  as  well  as  that  of  the  other  persons  who  were  residuary 
legatees,  was  to  have  the  property  safe.  Trustees  must  act 
prudently  with  regard  to  their  trust  estate,  as  a  prudent  man 
acting  prudently  would  do  with  regard  to  his  own  affairs. 

Now  let  us  consider  the  state  of  things  as  to  these  mortgages. 
The  principal  mortgages  are  those  that  have  been  called  "A" 
and  "  B,"  Heading's  mortgage,  for  altogether  10,000L,  and 
Boldero's  mortgage  for  5500Z. ;  and,  for  other  reasons,  I  shall 
have  to  consider  Aves'  mortgages,  four  in  number.  It  is  not 
necessary  to  consider  the  mortgages  C  "  and  *'J,"  because, 
as  things  now  stand,  there  is  no  reason  to  suppose  that  any 
loss  will  be  sustained,  or  any  reason  to  doubt  that,  when 
those  debts  are  called  in,  as  they  are  to  be  called  in  under  the 
order  of  the  Court  below,  they  will  be  paid  in  full.  Practically, 
therefore,  we  are  concerned  only  with  the  10,000Z.  mortgage  of 
Heading,  the  5500Z.  mortgage  of  Boldero,  and  the  mortgages  of 
Aves.  I  do  not  think  that  any  case  was  made  out  as  to  any 
other  of  the  mortgages  :  they  were  thrown  in  as  a  makeweight ; 
but  certainly  no  such  case  has  been  made  out  by  the  evidence 
brought  to  our  attention  as  would  induce  us,  with  respect  to 
those,  to  make  an  adverse  order  on  the  trustees. 

I  will  first  deal  with  the  "A"  mortgage.  It  is  shewn  that, 
when  the  testator  advanced  the  money,  he  did  it  within  the 
two-thirds  limit.  There  may  be  some  question,  possibly, 
whether  that  two-thirds  limit  was  not  slightly  exceeded  at  the 
end  of  twelve  months  after  his  death  ;  but  under  what  circum- 
stances had  that  deficiency,  if  any,  arisen  ?  Eeal  property  had 
been  going  up  by  leaps  and  bounds  in  this  county  of  Norfolk, 
as  indeed  in  other  counties  in  England,  for  some  uncertain 
period,  of  which  Mr.  Francis  fixes  the  high  water-mark  as 
between  1871  and  1874.  That  advance  in  value  had  been  going 
on  for  so  long  a  period,  as  we  all  know,  that  it  had  come  to  be 
considered  as  part  of  the  law  of  nature  that  real  property  must, 
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in  our  state  of  society  and  civilisation,  continue  to  advance ; 
and  then  came  what,  upon  the  evidence,  seems  to  have  been 
taken  as  a  period  of  temporary  depression  :  1879,  the  year 
before  the  testator's  death,  v^as  one  of  the  worst  seasons  that 
had  yet  been  known;  but — judging  from  the  evidence,  and  I 
have  no  doubt  that  that  evidence  is  in  accordance  with  what 
we  all  know  to  be  the  fact — no  one  supposed  that  there  was 
going  to  be  further  deterioration  in  the  value  of  property. 
Every  one  in  the  country  apparently  thought  that  by  waiting  a 
little  time  the  old  order  of  things  would  return,  and  property 
would  come  back  to  its  old  value,  and  might  be  reasonably 
expected  to  go  even  far  beyond  it,  according  to  experience  at 
that  time.  At  any  rate,  nothing  was  done.  Taking  the  10,000?. 
mortgage,  the  property  was  at  that  time  on  lease  to  a  tenant  at 
550Z.  a  year — a  rent  which  in  itself  was  a  good  deal  more  than 
sufficient  to  pay  the  interest  on  the  mortgage.  Did  the  trustees 
act  otherwise  than  as  a  man  acting  prudently  in  his  own 
affairs  would  have  acted  in  taking  no  steps  on  that  mortgage  ? 
I  cannot  say  that  they  did.  I  think  indeed  that  they  acted  as 
almost  every  prudent  man  would  have  acted  at  that  time.  It  is 
suggested,  and  of  course  the  point  has  to  be  considered,  that 
they  ought  at  the  testator's  death  to  have  got  a  valuer  to  put  a 
value  on  the  property,  and  to  have  called  on  Mr.  Heading  to 
reduce  the  capital  amount  due  on  the  mortgage  to  such  a  point 
that  it  would  not  then  exceed  two-thirds  of  the  real  value.  I 
think  that  is  a  rule  far  too  strict  to  impose  for  the  first  time  on 
trustees,  and  I  find  no  authority  for  saying  that  that  is  their 
duty.  To  value  land  is  an  expensive  matter.  The  expense 
would  have  been  a  certain  loss ;  if  the  trustees  had  determined 
to  provide  against  a  quite  uncertain  danger  which  prudent  men 
at  the  time  thought  would  be  obviated  by  the  recovery  in  the 
value  of  the  land.  That  went  on  until  1885,  and  before  1885 
Mr.  Heading,  the  mortgagor,  appears  to  have  fallen  somewhat  in 
arrear,  notwithstanding  he  was  getting  the  rent  of  5501.  a  year. 
He  was  pressed,  as  we  know  now,  with  his  own  affairs,  and 
he  fell  into  some  arrear  as  to  the  interest.  "Who  was  Mr. 
Heading  ?  He  was  a  farmer,  and  the  trustees  had  no  reason  to 
suppose  he  was  otherwise  than  an  honest  man ;  and  if  he  could 
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not  keep  down  the  interest,  what  was  the  chance  of  their  suc- 
■ceeding  in  getting  him  to  pay  off  any  part  of  the  capital? 
What  would  have  been  the  probable  result  of  pressing  him  ?  I 
i;hink  the  probable  if  not  the  certain  result  would  have  been 
that  his  difficulties  would  have  increased,  he  would  have  been 
obliged  to  become  bankrupt,  and  the  trustees  would  have 
incurred  the  risk  of  having  to  value  their  security  under 
circumstances  of  very  great  difficulty.  Of  course,  if  they  valued 
it  too  high,  it  would  be  left  on  their  hands ;  if  they  valued  it 
too  low,  it  would  not  repay  them  the  amount  of  their  invest- 
ment, and  they  would  lose  their  security.  I  think  there  is  a 
reasonable  ground  for  supposing  that  any  personal  proceedings 
against  Mr.  Heading  would  have  resulted  in  a  loss,  or  at  any 
rate  would  appear  at  the  time  (and  that  is  the  real  point)  as 
most  likely  to  result  in  a  loss  rather  than  a  benefit  to  the  estate. 

As  I  understand  the  authorities,  they  have  never  gone  so  far 
as  to  say  that  you  must  prove  absolutely  that  proceedings  taken 
Tinder  such  circumstances  would  not  have  resulted  in  bringing 
back  the  money  belonging  to  the  estate ;  but  you  must  shew 
that  there  was  such  reasonable  ground  for  thinking  they  would 
not,  that  a  prudent  man,  acting  prudently,  would  have  taken 
the  course  which  was  taken  here  by  these  trustees.  As  regards 
Heading's  mortgage,  I  really  do  not  think  there  is  any  ground 
whatever  for  saying  that  there  was  a  breach  of  trust  down  to 
the  time  of  Mr.  Heading's  difficulties  in  1885  ;  and  from  that 
time  we  know  that  the  position  of  things  had  unfortunately 
changed  so  much  to  the  disadvantage  of  the  estate  that  the 
securities  were  altogether  insufficient  to  pay  off  the  debts.  Mr. 
Francis  says,  speaking  generally  about  these  matters,  that  pro- 
perty was  selling  so  badly  that  every  one  would  have  thought  it 
absurd  to  offer  it  for  sale.  I  do  not  see  why  we  should  not  take 
that  evidence  as  good  evidence.  Though  Mr.  Francis  is  not  an 
expert  in  the  value  of  land,  he  is  a  man  thoroughly  conversant 
with  landed  affairs  in  that  part  of  the  country  from  his  position 
as  a  solicitor,  and  that  evidence  is  evidence  of  great  value  in 
favour  of  the  trustees. 

I  will  not  go  through  the  other  mortgages  in  the  same  detail. 
In  Boldero's  case  there  no  doubt  was  a  5  per  cent,  security 
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instead  of  a  4  per  cent.  That  points  a  little  to  the  security  not 
being  of  the  full  value,  but  rather  more  to  the  fact  that  the 
mortgagor  was  not  in  a  position  to  go  into  the  market  and  give 
the  best  security  possible.  He  was  in  occupation  of  the  mort- 
gaged farm,  and  the  trustees  had  to  consider  whether  they 
would  take  the  strong  step  of  proceeding  against  him  personally 
with  the  result  that  probably  he  would  have  had  to  give  up  the 
occupation  of  the  farm  ;  and  we  have  to  consider  whether  a 
prudent  man,  acting  prudently,  would  have  taken  any  such 
proceeding  in  his  own  case.  I  do  not  think  he  would.  I  think 
he  would  have  said,  I  had  better  let  Boldero  have  the  ad- 
vantage of  the  good  time  which  is  likely  to  come  ;  I  had  better 
allow  him  to  remain  there,  and  not  turn  him  out  of  the  estate 
with  the  strong  probability  that  I  shall  get  no  other  tenant, 
and  that  I  shall  be  obliged  either  to  sell,  on  disastrous  terms , 
the  property  without  a  tenant,  or  to  undertake  the  cultivation 
myself." 

With  regard  to  Aves'  mortgages,  I  think  the  evidence  shews 
that  the  matter  was  very  carefully  considered  by  Mr.  Henry 
Chapman.  Miss  Chapman,  no  doubt,  trusted  a  great  deal  to 
Mr.  H.  Chapman,  and  she  might  unfortunately  have  been  made 
liable  if  he  had  done  anything  that  was  altogether  wrongs 
But  he  seems  to  have  gone  into  the  matter  very  carefully  indeed, 
and  to  have  come  to  the  conclusion,  upon  what,  to  my  mind^ 
were  reasonable  grounds,  that  it  was  far  better  not  to  run  the 
risk  of  getting  rid  of  them  at  such  a  valuation  as  could  only  be 
reasonably  made  then,  but  to  hold  on  to  them.  I  cannot  see 
that  in  the  case  of  any  other  mortgage  there  was  anything 
done  that  was  not  done  according  to  the  lights  and  according 
to  the  knowledge  of  the  time,  or  done  in  a  way  that  was  im- 
prudent, unduly  speculative,  or  in  any  other  way  reprehensible 
on  the  part  of  the  trustees. 

I  will  not  refer  to  all  the  cases  that  have  been  cited  because 
they  have  been  already  commented  upon ;  but  there  is  one  case 
which  has  not  been  mentioned  by  my  learned  brethren,  that  of 
Ames  V.  Parkinson.  (1)  Upon  that  case,  which  was  decided  by  a 
great  authority,  Lord  Langdale,  Mr.  Warmington  asked  us  to 

(1)  7  Beav.  379. 
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come  to  the  conclusion  that  there  was  a  duty  on  trustees  to  call 
in  mortgage  debts  corresponding  to  and  in  fact  co-extensive 
with  the  duty  which  trustees  are  under  when  they  invest  money 
on  mortgage.  I  do  not  read  that  case  so  at  all.  The  question 
there  was  between  a  legatee  of  a  legacy  of  1500^.  and  the 
residuary  legatees,  one  of  whom  was  the  very  executor  and 
trustee  who  was  sought  to  be  made  liable.  The  question  related 
to  a  small  sum  of  200/.  for  which  the  testator  had  held  a' 
mortgage,  and  which  mortgage  the  executor  had  appropriated 
with  other  mortgages  to  answer  the  legacy  of  1500Z.  The 
evidence  was  that  the  mortgage  was  not  a  sufficient  security 
for  the  200Z.,  and  therefore,  as  between  the  pecuniary  legatee 
and  the  residuary  legatees,  it  was  not  a  proper  mortgage  to 
retain.  The  trust  there  was  to  invest  on  mortgage  securities  or 
Government  securities,  one  description  of  security  being  possibly 
somewhat  risky,  and  the  other  perfectly  safe.  The  executors 
and  trustees  carried  out  their  trust  by  appropriation,  and  under 
the  circumstances  of  the  case  what  Lord  Langdale  said  was 
that  the  executors  were  not  bound  to  get  in  good  securities  in 
order  to  invest  in  others  ;  but  that  the  appropriation  when  made 
was  made  on  the  executors'  own  responsibility,  and  it  was 
therefore  incumbent  on  them  to  see  that  the  securities  appro- 
priated were  of  sufficient  value,  and  that  the  defendant,  the  sur- 
viving executor  and  trustee,  must  bear  the  loss.  I  do  not  think 
that  that  is  at  all  a  case  like  the  present,  where  the  investment 
has  taken  place  without  any  responsibility  on  the  part  of  the 
trustees,  and  where  the  only  question  is  what,  under  difficult 
circumstances,  the  trustees  ought  to  have  done. 

For  these  reasons  I  think  the  appeals  should  be  allowed. 
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1896  WILKINSON  V.  BLADES. 

-^vrillQ.  n894    L.  1555.1 

July  8.  L  J 

Practice — Administration — Bes  Judicata — Person  not  a  Party  or  hound  hy 
Judgment — Cognizance  of  former  Proceedings — Accepting  Benefit  of  Judg- 
ment— Estopjpel  hy  Conduct — Absent  Parties — Class  Bepresentation — Bules 
of  Supreme  Court,  1883,  Order  xri.,  rr.  11,  32. 

A  person  not  a  party  to  an  action  or  summons,  nor  technically  bound  by 
tbe  judgment,  but  fully  cognizant  of  the  proceedings,  who  stands  by  and 
deliberately  takes  the  benefit  of  a  decision  on  the  construction  of  a  will 
under  which  a  particular  fund  is  distributed,  is  estopped  by  his  conduct, 
where  the  circumstances  are  identical,  from  reopening  any  of  the  questions 
covered  by  the  former  judgment  by  means  of  a  fresh  action  or  summons 
relating  to  another  fund  under  the  same  will,  though  claiming  in  respect  of 
a  different  interest. 

An  order  appointing  some  one  to  represent  a  class,  such  as  next  of  kin,  is 
not  binding  on  one  of  the  next  of  kin  who  has  a  distinct  and  independent 
interest  in  another  capacity. 

Adjoxjened  Summons. 

This  was  an  application  to  determine  the  construction  of  the 
will  of  one  John  Lart,  who  died  in  1853 ;  but  the  only  question 
argued  was  whether  or  not  the  applicant  was  already  bound  by 
a  previous  judgment  of  Chitty  J.,  given  in  1883,  under  which 
part  of  the  fund  settled  by  this  will  had  been  distributed. 

The  facts,  so  far  as  material,  were  as  follows.  The  testator 
gave  his  property  to  trustees  upon  trust  for  investment  and  out 
of  the  proceeds  to  pay  to  his  daughters  Emma,  Alice,  and  Ellen 
the  several  annual  sums  of  150Z. ;  and  to  his  daughters  Mrs. 
Bezir,  Marianne,  Eanny,  and  Charlotte  the  several  annual 
sums  of  250Z. ;  and  declared  that  in  case  of  the  marriage  of  any 
of  his  said  daughters  he  desired  that  a  sum  of  money  should  be 
invested  in  the  names  of  his  trustees,  the  interest  of  which 
should  amount  to  the  said  annual  sums  of  150^.  and  as  the 
case  might  be,  and  that  in  case  any  of  his  said  daughters  died 
leaving  a  child  or  children,  the  principal  should  be  divided 
equally  share  and  share  alike ;  and  if  only  one,  then  all  to  that 
one  child ;  and  the  testator  declared  that  if  any  of  his  daughters 
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died  not  having  been  married,  then  in  every  case  the  principal  CHITTY  J. 
should  be  divided  among  his  surviving  children,  except  in  the  1896 
case  of  his  daughter  Mrs.  Bezir,  who  was  given  a  power  of      jn  re 
disposition  by  will  over  the  principal  set  apart  to  provide  her 
annuity  of  2501.    The  contingency  of  the  death  of  a  married 
daughter  without  having  or  leaving  children  was  not  expressly 
provided  for;   neither  was  there  any  gift  of  the  testator's 
residuary  estate. 

The  testator  left  his  said  seven  daughters  surviving  him. 

The  testator's  daughter  Fanny  died  in  1869,  and  his 
daughter  Charlotte  in  1877,  without  having  been  married. 
The  daughter  Emma  married  D.  Dewar  and  had  children  ;  the 
daughter  Ellen  married  the  plaintiff  "Wilkinson ;  and  the 
daughter  Marianne  married  W.  R.  Stanton,  and  died  in  1881 
without  ever  having  had  children. 

On  the  death  of  Mrs.  Stanton  an  action — In  re  Larty  Blades 
V.  Bezir  [1881  L.  3189] — was  commenced  for  determining 
the  question  of  construction  on  the  will  as  to  the  destination  of 
the  share  of  the  testator's  estate  set  apart  to  provide  for  the 
annuity  of  250Z.  given  to  Mrs.  Stanton.  In  this  action  W. 
Blades,  the  trustee  of  the  will,  was  plaintiff,  and  Mrs.  Bezir 's 
husband,  Mr.  Stanton,  Alice  Lart,  and  Mrs.  J.  Lart,  the  widow 
of  the  testator's  eldest  son,  were  defendants.  Alice  Lart  was 
subsequently  appointed  to  represent  the  testator's  next  of  kin 
for  the  purpose  of  obtaining  the  judgment  of  the  Court  on  the 
questions  arising  on  the  construction  of  the  will  or  otherwise ; 
and  Mrs.  J.  Lart  was  similarly  appointed  to  represent  the 
estate  of  Mrs.  Stanton.  At  the  trial  of  the  action  the  fund 
was  claimed — first,  by  the  testator's  next  of  kin  on  the  ground 
that  there  was  an  intestacy  ;  secondly,  by  the  defendant  Bezir 
on  behalf  of  his  wife,  as  being  divisible  amongst  the  other 
surviving  children  of  the  testator,  in  the  same  manner  as  was 
provided  by  his  will  in  the  event  of  any  of  his  daughters  dying 
without  having  been  married ;  and,  thirdly,  by  Mrs.  J.  Lart,  as 
representing  Mrs.  Stanton's  legal  personal  representative,  on 
the  ground  that  Mrs.  Stanton  v^as  entitled  to  the  whole  of  the 
fund  set  apart  to  meet  her  annuity. 

In  March,  1883,  Chitty  J.  decided  that,  according  to  the  true 
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CHITTY  J.  construction  of  the  will  and  in  the  events  which  had  happened, 
1896  so  much  of  a  sum  of  48,333Z.  6s.  Sd.  Consols  (the  fund  invested 
In  re  answcr  the  annuities)  as  was  required  to  provide  for  the 

annuity  of  250L  given  to  Mrs.  Stanton  was  divisible  equally 
among  the  children  of  the  testator  who  survived  her — namely, 
Mrs.  Bezir,  Alice  Lart,  Ellen  Wilkinson  (the  plaintiff's  wife), 
and  Emma  Dewar.  The  fund  set  apart  to  provide  Mrs.  Stanton's 
annuity  was  divided  in  accordance  with  this  decision ;  and  in 
October,  1883,  a  sum  of  2000/.  or  thereabouts  was  paid  by 
cheque  by  the  trustees  to  Mr.  and  Mrs.  "Wilkinson  on  their 
joint  receipt  as  her  one-fourth  share  in  this  fund. 

In  January,  1894,  Ellen  Wilkinson  died  without  ever  having 
had  children ;  and  thereupon  the  present  summons  was  taken 
out  by  the  plaintiff,  as  the  legal  personal  representative  of  his 
wife,  against  the  trustees  of  the  will,  Mrs.  Dewar  and  her 
children  as  defendants,  for  the  determination  of  the  question 
who,  upon  the  true  construction  of  the  testator's  will  and  in 
the  events  which  had  happened,  became  entitled  on  the  death 
of  Ellen  Wilkinson  to  the  capital  of  the  fund  set  apart  to 
answer  her  annuity.  Mrs.  J.  Lart  was  subsequently  appointed 
to  represent  the  testator's  next  of  kin. 

There  was  evidence  that  the  plaintiff,  who  acted  in  all 
business  matters  for  his  wife,  was  fully  aware  of  the  action 
of  Blades  v.  Bezir,  and  of  all  the  proceedings  therein  both 
before  and  after  judgment ;  and  a  letter  was  produced  from  the 
plaintiff  to  Mrs.  J.  Lart,  written  in  March,  1883,  immediately 
after  the  decision  of  Chitty  J.,  in  which  the  plaintiff  expressed 
his  satisfaction  at  receiving  2000Z.  then,  instead  of  a  possibly 
larger  sum  at  a  future  time,  and  deprecated  an  appeal,  which 
some  of  the  parties  had  suggested,  or  any  further  litigation. 

Ingle  Joyce,  for  the  plaintiff.  It  is  admitted  that  neither 
the  plaintiff  nor  his  deceased  wife  were  parties  to  the  former 
action,  or  served  with  notice,  or  otherwise  technically  bound  by 
the  proceedings.  The  representation  order  was  only  binding 
on  Mrs.  Wilkinson  as  one  of  the  testator's  next  of  kin,  and  did 
not  bind  her  as  one  of  the  surviving  children  ;  the  plaintiff, 
therefore,  has  a  right  to  reopen  the  question  of  construction. 
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Probably  the  Court  would  follow  its  former  decision,  but  then  CHITTY  J, 
there  could  be  an  appeal.    If  necessary,  the  plaintiff  is  now  1896 
-willing  to  refund  what  he  had  received  from  the  trustees  under 
the  former  decision.  _."'^^^^* 

Byrne,  Q.C.,  and  W.  A.  Peck,  for  the  defendants.  The 
plaintiff  was  fully  aware  of  all  the  proceedings  in  the  former 
action,  and  with  full  knowledge  of  all  the  circumstances  he 
deliberately  took  the  benefit  of  the  decision,  and  is  estopped  by 
his  conduct  from  reopening  the  question  of  construction.  The 
circumstances  of  this  case  are  identical  with  those  in  Blades  v. 
Bezir,  and  plaintiff  is  bound  by  the  result  of  the  decision 
in  that  case  ;  had  he  been  dissatisfied,  he  could  have  applied  to 
be  made  a  defendant,  and  could  have  appealed  ;  but,  as  appears 
from  his  letter,  he  was  satisfied ;  he  has  been  content  to  see.  his 
battle  fought  by  somebody  else  in  the  same  interest,  and  he  is 
bound  by  the  result :  Young  v.  Holloivay  (1) ;  Wytcherley  v. 
Andrews.  (2)  [Dttchess  of  Kingston's  Case  (3),  Commissioners 
■of  Setvers  of  City  of  London  v.  Gellatly  (4),  Watson  v.  Cave  (5), 
and  May  v.  Neioton  (6)  were  also  referred  to.] 

MunnSj  for  the  trustees  of  the  will. 

Ingle  Joyce,  in  reply.  Even  if  the  plaintiff  had  been  a  party 
he  would  not  have  been  bound  now,  because  the  present 
application  relates  to  a  different  fund,  and  the  claim  is  made 
in  respect  of  a  different  interest. 

Chitty  J.  The  plaintiff  in  this  action  is  the  husband  and 
legal  personal  representative  of  Mrs.  Wilkinson,  who  recently 
died.  The  question  raised  is  one  of  construction  on  the  will 
of  John  Lart,  who  died  many  years  ago.  A  question  on  the 
construction  of  this  will  came  before  the  Court  in  March,  1883, 
when  Mrs.  Wilkinson  was  living,  and  upon  that  occasion  a 
certain  construction  was  put  upon  the  will  with  reference  to  a 
trust  fund  in  which  Mrs.  Stanton  had  the  first  life  interest. 
Mrs.  Stanton,  as  well  as  Mrs.  Wilkinson,  were  daughters  of  the 
testator.    Counsel  for  Mrs.  Wilkinson  has  told  me  that  the 

(1)  [1895]  P.  87.  (4)  3  Ch.  D.  610. 

(2)  L.  E.  2  P.  &  M.  327.  (5)  17  Ch.  D.  19. 

(3)  2  Sm.  L.  C,  10th  ed.  p.  713.  (6)  34  Ch.  D.  347. 
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CHITTY  J.  will  was  a  difficult  one  to  construe — in  fact,  he  termed  it  an 
1896      unintelligible  will ;  but  the  Court,  having  to  deal  with  wills  of 
In  re      this  class,  did  its  best,  and  came  to  some  conclusion  as  to  the 
WiLKi^^so  testator.   The  decision  turned  on  Mrs.  Stanton's. 

fund.  The  testator  had  provided  several  funds  for  his  daughters, 
and  the  question  which  arose  on  Mrs.  Stanton's  death  without 
issue  was,  What  became  of  the  capital  of  the  fund  of  which 
she  w^as  tenant  for  life  ?  There  were  many  possible  con- 
structions ;  the  Court  in  the  result  adopted  this — that  that 
fund  passed  to  the  then  surviving  children  of  the  testator. 
Mr.  Wilkinson  now  says  that  that  decision  is  erroneous. 
Counsel  for  Mr.  Wilkinson  declined  to  reargue  before  me  the 
question  which  I  then  decided,  and  I  think  rightly,  because  the 
case  was  thoroughly  discussed  at  the  time. 

Now,  Mrs.  Wilkinson  was  not  a  party  to  the  action,  nor  was- 
her husband ;  but  they  were  both  aware  of  the  suit  and  of  its 
nature,  and  they  were  aware  of  the  order  when  made,  and 
Mr.  Wilkinson,  one  of  whose  letters  is  before  me,  knew  that, 
some  of  the  persons  who  claimed  that  there  was  an  intestacy 
were  disappointed  with  the  decision,  and  that  there  was  a 
question  of  appealing.  Mr.  Wilkinson  acted  for  his  wife,  as  he 
says  in  his  affidavit,  she  leaving  the  matter  entirely  to  him, 
and  Mr.  Wilkinson  by  the  letter  took  a  decided  part  in  regard 
to  the  question  of  appeal,  and  dissuaded  others  who  were 
parties  to  the  action  from  appealing.  He  knew  the  nature  of 
the  case ;  he  knew  that  it  had  been  represented,  at  any  rate 
by  a  solicitor,  that  some  of  the  counsel  considered  that  an 
appeal  would  succeed,  and  yet  he  took  the  part  against  an 
appeal  that  I  have  already  stated.  Then  comes,  in  these  cir- 
cumstances, the  division  of  that  particular  fund,  and  Mr.  and 
Mrs.  Wilkinson  received  the  sum  of  2000/.  or  thereabouts  of 
Mrs.  Wilkinson's  share,  as  one 'of  the  surviving  children  of  the 
testator,  in  Mrs.  Stanton's  fund. 

Consequently  he  was  cognizant  of  the  proceedings  before 
judgment ;  he  was  cognizant  of  the  judgment  itself,  and  with 
full  knowledge  of  the  circumstances  he  dehberately  took  the 
benefit  of  the  order.  Now,  the  question  which  he  proposes 
to  raise  by  the  pressnt  summons  is  exactly  similar.  Mrs. 
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Wilkinson  having  died  without  issue,  her  fund  becomes  dis-  CHITTY  J. 
tributable  just  as  Mrs.  Stanton's  did,  and  Mr.  Ingle  Joyce,  1896 
who  has  argued  the  case  with  his  usual  ability,  does  not  for  j^re 
one  moment  suggest  that  there  is  any  distinction  between  the 
destination  of  the  Stanton  fund  and  the  Wilkinson  fund. 
Now,  it  appears  to  me  that  Mr.  Wilkinson  has  deliberately 
taken  the  benefit  of  that  judgment ;  on  this  summons  he  did 
not  even  offer  to  restore  (and  there  was  no  separate  use  in 
his  wife)  what  he  received  from  the  trustees  under  the  decision 
— I  say  what  he  received  :  it  was  paid  on  their  joint  receipt, 
but,  there  being  no  separate  use,  that  was  a  reduction  into 
possession  by  Mr.  Wilkinson  himself.  At  the  Bar,  however, 
his  counsel  has  very  properly  offered  to  refund  ;  but,  as  far 
as  I  am  concerned,  that  offer  becomes  immaterial,  because 
Mr.  Ingle  Joyce  admits  that  there  is  no  question  that  I  should 
have  to  follow  (according  to  the  usual  practice  of  the  Court) 
the  decision  I  arrived  at  on  a  former  occasion.  And  to  this  I 
add,  that  my  attention  has  not  been  called  to  any  part  of  the 
will,  and  that  all  I  know  about  the  will  is  just  what  I  have 
stated. 

Now,  Mrs. Wilkinson  and  her  husband,  not  having  been  parties 
to  that  action,  were  not  bound,  as  a  person  who  is  a  party 
is  bound,  by  the  result  of  the  action.  There  was  apparently 
some  oversight  on  the  part  of  counsel  for  the  plaintiff,  in  not 
making  Mrs.  Wilkinson  a  party,  and  there  was  no  representa- 
tion order  that  covered  her  case.  It  was  suggested  before  me 
on  the  present  occasion  that  she  was  one  of  the  next  of  kin, 
and  that  there  was  an  order  appointing  a  party  to  the  action 
to  represent  the  next  of  kin  ;  but  I  have  expressed  my  opinion 
during  the  argument,  to  which  I  adhere  in  this  judgment,  that 
an  order  appointing  a  person  to  represent  a  class,  such  as  the 
next  of  kin,  does  not  affect  one  of  the  next  of  kin  who  has  a 
distinct  and  independent  right,  as  Mrs.  Wilkinson  had,  as  one 
of  the  surviving  children  of  the  testator.  I  have  been  asked 
by  Mr.  Wilkinson's  counsel  what  Mr.  and  Mrs.  Wilkinson 
could  have  done  in  the  circumstances.  Could  they  have 
rejected  the  money  ?  They  certainly  could  have  declined  to 
take  it ;  but  Mr.  Wilkinson  was  pleased  to  take  it  knowing  of 

Vol.  II.  1896.  3  K  1 
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CHITTY  J.  this  possible  case  which  has  existed,  and  preferring  to  get  the 
1896  2000L  down  rather  than  wait  for  the  event  which  has 
happened  of  his  wife  dying  without  issue,  in  which  case  his 
claim  would  be,  as  it  now  is,  for  a  considerably  larger  sum. 
Mr.  Wilkinson — I  will  speak  of  the  husband  alone  to  avoid 
useless  repetition — could,  the  day  after  that  judgment,  if  he 
had  been  dissatisfied  with  it,  have  brought  his  own  action, 
seeing  that  he  was  not  a  party,  and  asked  the  Court  to  put  a 
different  construction  on  the  will ;  and,  assuming  that  the 
same  judge  or  another  judge  would  have  followed  the  first 
decision  as  a  precedent,  Mr.  Wilkinson  could  then  have 
brought  his  appeal  practically  against  the  first  decision.  That 
is  one  course  he  could  have  adopted.  Another  is  this  :  that 
pending  the  proceedings,  had  he  thought  fit,  he  could  have 
applied  to  the  Court  under  Order  xvi.,  r.  11,  which  was  then 
in  force,  and  asked  that  he  should  be  added  as  defendant,  and 
had  he  done  so  he  would  have  been  made  a  defendant ;  so  that 
there  were  two  courses  which  he  could  have  adopted  for  the 
purpose  of  bringing  the  case  before  the  Court  of  Appeal  within 
a  reasonable  time  after  the  first  decision. 

Now,  it  is  plain  that  Mr.  Wilkinson  has  done  this  :  he  has,  in 
the  language  of  Lord  Penzance  in  Wytcherley  v.  Andrews  (1), 
knowing  what  was  passing,"  been  content  to  stand  by  and 
see  his  battle  fought  by  somebody  else  in  the  same  interest  "  ; 
because  the  point  that  Mr.  Wilkinson  now  desires  to  raise  was 
raised  on  the  occasion  of  the  former  decision.  In  the  Probate 
Division,  as  is  shewn  by  Young  v.  Hollow  ay  (2)  and  other 
earlier  authorities,  a  party,  where  a  will  is  in  question,  has  a 
right  to  intervene,  and  if  he  does  not  intervene,  he  is  prima 
facie  bound  by  the  result  of  the  litigation  ;  and  the  reasoning 
upon  which  that  practice  has  been  established  is  that  which  is 
disclosed  by  the  passage  from  which  I  cited  an  extract.  He 
has  power  to  intervene ;  he  remains  a  spectator  and  he  lets 
others  fight  his  battles.  In  that  case  the  Probate  Court 
holds  that  he  is  bound,  and  Lord  Penzance  in  Wytcherley  v. 
Andrews  (3)  referred  to  the  practice  in  the  Chancery  Division 

(1)  L.  K.  2  P.  &  M.  329.  (2)  [1895]  P.  87. 

(3)  L.  E.  2  P.  &  M.  327. 
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of  representative  actions  in  support,  if  support  were  wanted,  of  CHITTY  j 
the  practice  in  the  Probate  Court.    The  point,  however,  th^at  I  1896 
make  on  this  occasion  is,  not  that  there  was  any  representation  j, 
order  binding  Mr.  Wilkinson  ;  on  the  contrary,  I  think  there 
was  not ;  and  when  Lord  Penzance  made  the  reference  to  the 
practice  in  this  Division  the  rule  to  which  I  have  referred,  Blades. 
which  was  introduced  in  1875,  was  not  in  existence.  Lord 
Penzance's  decision  in  Wytcherley  v.  Andreios  (1)  was  in  1871 ; 
but  the  analogy  between  the  practice  in  that  Court  and  the 
practice  in  this  is  now  .the  stronger,  because  any  one  who  is 
interested  in  an  action  can  now  come  forward  and  ask  to  be 
made  a  party.    As  I  have  already  stated,  if  Mr.  Wilkinson  had 
come  forward  there  can  be  no  question  that  the  Court  would 
have  acceded  to  his  request  and  made  him  a  defendant. 

I  refer — though  not  for  the  purpose  of  founding  any  decision 
on  it — to  a  case  which  is  somewhat  analogous  at  common 
law.  Of  course  parties  to  a  judgment  are  bound,  but  persons 
claiming  under  them  are  also  bound ;  and  that  is  founded  on 
the  principle  that  "  Qui  sen  tit  commodum  sentire  debet  et 
onus."  Mr.  Wilkinson  has  taken  advantage  of  the  former 
trial ;  and  though  Mr.  Ingle  Joyce  is  quite  right,  that  this  is 
not  the  same  fund,  and  that  according  to  the  strictness  of 
common  law  principles  in  reference  to  judgments  the  analogy 
would  not  be  perfect,  yet  it  appears  to  me  that  dealing  with 
this,  which  is  an  equitable  law,  that  analogy  does  afford  some 
reasonable  ground  for  saying  that  Mr.  Wilkinson  in  the 
circumstances  is  bound.  Now,  I  have  not  said  he  is  bound  by 
the  judgment — I  think  he  was  not ;  but  by  his  conduct  after  the 
judgment  and  under  the  judgment :  knowing  all  the  circum- 
stances and  deliberately  taking  the  benefit  of  it,  knowing  that 
in  a  certain  event  that  judgment  might  prove  adverse  to  his 
material  interests,  he  stood  by,  and  by  taking  the  money  has 
acquiesced  if  ever  a  man  could  acquiesce. 

In  his  reply,  Mr.  Ingle  Joyce  took  up  a  still  higher  position, 
and  said  that  supposing  he  had  been  a  party,  Mr.  Wilkinson 
would  not  have  been  bound,  because  the  decision  was  not  on 
the  same  fund  as  that  which  is  now  in  question,  and  I  listened 
(1)  L.  R.  2  P.  &  M.  327. 
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Lakt. 
Wilkinson 

V. 


CHITTY  J.  with  admiration  to  an  argument  with  regard  to  precedent.  A 
1896  large  portion  of  our  law  is  founded  on  precedent.  Judges  at 
the  present  time  find  themselves  bound  (sometimes  they  some- 
what object  to  find  themselves  bound)  by  a  series  of  decisions. 
I  agree  that  there  is  a  liberty  which  a  judge  has  at  the  present 
Blades,  time,  and  I  would  even  on  the  present  occasion  have  listened 
to  an  argument  from  Mr.  Ingle  Joyce  or  any  other  counsel,  if  it 
could  be  shewn  that  there  was  something  in  the  circumstances 
on  which  that  former  decision  was  obtained  which  would  make 
it  just  and  equitable  that  it  should  be  now  revised ;  and  though 
I  have  heard  some  very  eloquent  remarks  from  Mr.  Ingle  Joyce 
on  that  topic,  nothing  was  in  fact  pointed  out  to  justify  that 
introduction  of  it.  These  Courts  are  bound  by  precedent.  I 
am  told  that  is  a  figure  of  speech  :  I  think  it  is  not  a  figure  of 
speech.  At  the  same  time,  the  extent  to  which  the  Court  is 
bound  by  precedent  is  always  an  open  question,  and  one  which 
the  Court  will  willingly  consider,  and  which  it  is  the  duty  of 
the  Court  to  consider. 

The  result  is  that  though  Mr.  Wilkinson  is  not  technically 
bound  by  the  judgment,  yet,  having  regard  to  his  conduct,  his 
knowledge,  and  the  circumstances  of  the  case,  I  think  it  is 
contrary  to  good  faith  and  to  equity  that  he  should  raise  this 
question  at  the  present  time. 

I  therefore  dismiss  this  summons,  not  merely  on  the  ground 
of  the  former  decision  as  a  precedent,  but  on  the  ground  that 
personally  the  applicant  is  not  entitled  to  maintain  it. 

Solicitors  G.  F.  Hudson,  Matthews  dt  Co.;  Dawes  d-  Sons, 
for  Young,  Son  dt  Coles,  Hastings  ;  Munns  dt  Longcien. 

W.  C.  D. 
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CHITTY  J. 
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Solicitor — Costs — Taxation — Scale  Fee — Lease  in  consideration  of  Rent  and 

Premium — Fee  for  Negotiating — General  Order  under  Solicitors^  Eemunera-  Oct.  29. 
Hon  Act,  1881  (44  &  45  Vict.  c.  44),  Sched.  /.,  Part  IL,  rule  5.   

Where  a  lease  is  granted  in  consideration  of  a  fine  or  premium  as  well 
as  of  a  rent,  the  lessor's  solicitor  is  not  entitled  to  charge  a  further  fee  for 
negotiating  in  addition  to  the  scale  fee  in  respect  of  rent  chargeable  under 
Part  II.  of  Sched.  I.  to  the  General  Order  under  the  Solicitors'  Kemunera- 
tion  Act,  1881,  and  the  deducing  fee  chargeable  on  the  premium  under 
rule  5  of  the  rules  to  Part  II.,  Sched.  I.  The  negotiation  fee  is  included 
in  the  scale  fee  chargeable  in  respect  of  rent. 

In  re  Field  (29  Ch.  D.  608)  and  In  re  Poison  (45  Ch.  D.  71)  discussed  and 
followed. 

Summons  by  a  firm  of  solicitors  to  review  a  taxation. 

Messrs.  Horn  &  Francis  acted  as  solicitors  for  the  lessor  in 
respect  of  a  lease  of  certain  property  to  the  lessee,  the  respon- 
dent to  the  summons,  who  had  agreed  to  pay  all  costs  for 
which  the  lessor  was  liable.  The  lease  was  granted  in  con- 
sideration of  a  fine  or  premium  of  5000 Z.  and  of  an  annual 
rental  of  250Z.  The  solicitors  delivered  to  the  lessee  their  bill 
of  costs,  which  included,  in  addition  to  the  scale  fee  chargeable 
under  Sched.  I.,  Part  II.,  of  the  General  Order  made  in  pursu- 
ance of  the  Solicitors'  Eemuneration  Act,  1881,  in  respect  of 
rent  amounting  to  29Z.,  and  the  deducing  fee  chargeable  on  the 
fine  amounting  to  45Z.  (which  was  charged  by  virtue  of  rule  5  of 
the  rules  to  Part  II.  to  Sched.  I.),  a  further  fee  of  40Z.  in  respect 
of  negotiating  the  lease,  which  it  was  admitted  they  had  done, 
no  commission  having  been  paid  by  them  in  respect  of  such 
negotiation. 

The  bill,  on  the  application  of  the  lessee,  was  referred  for 
taxation,  and  the  taxing  master  disallowed  the  fee  of  40Z.  for 
negotiating  the  lease,  being  of  opinion  that  he  was  bound  by 
the  decisions  in  In  re  Emanuel  and  Simmonds  (1),  Savery  v. 
Enfield  Local  Board  (2),  and  In  re  Bobson  (3),  though  the  exact 
point  before  him  had  never  been  decided. 


(1)  33  Ch.  D.  40. 


(2)  [1893]  A.  C.  218. 


(3)  45  Ch.  D.  71. 
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CHITTY  J.      C.  E.  E.  Jenkins,  in  support  of  the  summons.    Although,  in 
1896       the  case  of  a  lease  granted  in  consideration  of  a  rent  only,  the 
jn  re      scale  fee  on  the  rent  provided  by  Part  II.  of  Sched.  I.  covers 
iScit  negotiations,  yet  where  a  lease  is  in  consideration  of  a 

  premium  as  well,  "  the  further  sum  equal  to  the  remuneration 

on  a  purchase  at  a  price  equal  to  such  premium"  provided  by 
rule  5  authorizes  the  allowance  of  a  scale  fee  for  negotiation  as 
well  as  a  scale  fee  for  deducing  title. 

By  that  rule  a  distinction  is  made  between  leases  granted  in 
consideration  of  a  rental  only  and  leases  granted  in  considera- 
tion partly  of  a  premium  and  partly  of  a  rental. 

Lindley  L.J.,  in  his  judgment  in  Inre  Field  (1),  says  :  **'  Then 
again,  if  we  look  at  the  5th  of  the  '  rules  applicable  to  Part  II.  of 
Sched.  I.,'  we  find  that  if  a  lease  is  granted  for  a  premium  the 
purchase  scale  applies  to  the  premium.  In  such  a  case  there 
can  be  no  doubt  that  negotiations  are  included."  In  the  report 
of  the  same  case  in  the  Law  Journal  (2)  the  latter  part  of  his 
judgment  runs  thus :  "  The  charges  applicable  to  a  purchase 
apply,  which  of  course  include  a  specific  charge  for  negotia- 
.  .  tions."  The  remarks  of  North  J.  in  In  re  Bohson  (3),  that  no 
charge  can  be  allowed  for  negotiations  in  business  coming  within 
Part  II.  of  Sched.  I.,"  apply  only  to  ordinary  leases,  and  were 
not  intended  to  apply  to  the  leases  referred  to  in  rule  5,  granted 
partly  in  consideration  of  a  premium  and  partly  of  a  rent.  I 
submit  that  the  bill  ought  to  be  referred  back  to  the  taxing 
master. 

0.  L.  Clare,  for  the  lessee.  In  re  Field  (1)  decided  that  the 
scale  fee  on  the  rent  covered  the  negotiations ;  and  North  J.  in 
In  re  Bohson  (3)  took  the  same  view,  though  this  point  was  not 
before  him.  If  the  Court  holds  that  the  solicitor  is  entitled 
to  the  fee  for  negotiation  which  the  taxing  master  has  dis- 
allowed, the  solicitor  would  be  paid  twice  over  for  the  same 
thing.  [He  referred  to  Savery  v.  Enfield  Local  Board  (4)  and 
In  re  Emanuel  and  Simmonds.  (5)] 

Jenkins,  in  reply. 

(1)  29  Ch.  D.  608.  (3)  45  Ch.  D.  71,  76. 

(2)  54  L.  J.  (Ch.)  661,  664.  (4)  [1893]  A.  C.  218. 

(5)  33  Ch.  D.  47. 
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Chitty  J.    The  question  is  whether  the  lessor's  solicitor  is  CHITTY  J. 
entitled  to  the  scale  fee  prescribed  for  negotiating  a  sale  where  1896 
the  lease  is  at  a  rent  and  in  consideration  of  a  premium.    The      in  re 
taxing  master  has  allowed  the  scale  fee  calculated  on  the  rent,  j^anci^ 

and  he  has  also  made  an  allowance  in  respect  of  the  premium  ;   

but  he  has  confined  the  allowance  in  respect  of  the  premium 
to  the  scale  fee  allowed  in  the  case  of  a  sale  for  deducing 
title,  and  he  has  declined  to  allow  the  solicitor  the  fee  for 
negotiation. 

The  taxing  master's  certificate,  so  far  as  it  has  allowed  to 
the  solicitor  the  fee  for  deducing  title,  is  in  accordance  with 
North  J.'s  decision  in  In  re  Bohson  (1),  and  there  is  no  question 
in  regard  to  that  allowance  ;  but  the  solicitor  is  dissatisfied,  and 
asks  for  the  further  allowance  that  I  have  mentioned. 

Now,  it  is  plain  that  the  solicitor,  where  the  lease  is  such  as 
the  present  lease  is,  is  entitled  to  something  more  than  the 
scale  fee  calculated  on  the  rent.  Kule  5  of  Part  II.  of  Sched.  I. 
prescribes  that  there  shall  be  paid  to  the  solicitor,  in  such  a 
case,  a  further  sum  equal  to  the  remuneration  on  a  purchase 
(which  is  distinctly  a  slip  for  "  on  a  sale  ")  at  a  price  equal  to 
such  money  payment  or  premium. 

The  language  is  not  happy  :  it  is  referential,  and  the  question 
is  what  it  refers  tt3. 

North  J.,  in  the  case  of  In  reHobson  (1),  carefully  considered 
the  rule  where  the  lease  was  partly  at  a  premium,  and  ascer- 
tained, according  to  his  judgment,  to  what  portion  of  Part  I.  of 
Sched.  I.  reference  was  made.  He  says :  "  Eemuneration  on 
sales  is  given  by  Part  I.  of  Sched.  I.  to  the  vendor's  solicitors 
for  three  things  :  (1.)  negotiating  a  sale  by  private  contract ;  (2.) 
conducting  a  sale  by  public  auction ;  and  (3.)  deducing  title  to 
property  and  perusing  and  completing  conveyance.  The  first 
of  these  cannot  be  intended." 

Now,  this  was  part  of  the  ground  of  the  learned  judge's 
decision.  No  doubt  he  was  not  there  asked  to  decide  the  point 
whether  the  solicitor  could  claim  the  negotiation  fee.  In  that 
case  the  taxing  master  had  not  allowed  the  solicitor  anything 
under  the  latter  part  of  rule  5,  to  which  I  have  referred. 
(1)  45  Ch.  D.  71,  76. 
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CHITTYJ.  North  J.  considered  that  the  solicitor  was  entitled  to  some- 
1896  thing — and  I  think  it  is  clear,  on  the  rules,  that  he  was  entitled 
In  re  ^o  something  more  than  the  scale  fee  calculated  on  the  rental — 
F^CScit  ^®  ^^^^  ^^^^        reference  was  made  to  deducing  title 

  because  he  allowed  him  that  remuneration,  although  in  that 

particular  case  the  solicitor  appears  not  to  have  deduced  the  title 
at  all.  He  allowed  it  on  the  ground  that  he  was  bound  to  allow 
something  more  by  virtue  of  the  express  words  of  the  5th  rule  ; 
but  he  made  it  plain,  as  part  of  the  ground  of  his  decision,  that 
the  solicitor  was  not  entitled  to  any  fee  for  negotiation. 

In  his  decision  North  J.  referred  to  the  case  of  In  re  Field  (1), 
which  decided  that  in  the  ordinary  case  of  a  lease  at  a  rent  (and 
there  there  was  no  question  of  premium)  the  allowance  pre- 
scribed in  the  way  of  percentage  included  the  solicitor's  trouble 
for  negotiating.  There  is  no  express  remuneration  by  way  of 
percentage  given  to  the  solicitor,  but  the  percentage  remunera- 
tion given  to  the  solicitor  in  that  case  includes  payment  for  his 
trouble  for  negotiating. 

Now,  in  the  case  before  me  the  solicitor  has  got,  by  reason  of 
the  allowance  calculated  on  the  rent,  payment  for  the  negotia- 
tion. That,  I  think,  is  quite  plain,  having  regard  to  the  decision 
in  In  re  Field  (1),  which  has  been  approved  by  the  House  of 
Lords  in  Savery  v.  Enfield  Local  Board.  (2) 

In  my  opinion  the  solicitor  here  is  asking  to  be  paid  twice 
over  in  respect  of  the  negotiation.  The  5th  rule,  as  is  obvious, 
might  have  been  framed  in  a  different  way.  It  might  have 
been  framed  in  this  manner,  that  where  there  is  a  lease  at  a 
rent,  and  also  in  consideration  of  a  money  payment  or  premium, 
the  transaction  shall  be  divided  into  two  parts  ;  and  in  regard 
to  the  rent  the  rent  scale  shall  apply,  and  in  regard  to  the 
premium  the  sale  scale  shall  apply. 

But  that  is  not  the  form  nor,  in  my  opinion,  the  substance 
of  the  rule ;  there  is  no  division  into  two  parts.  The  rule 
merely  provides  that  a  further  sum  shall  be  added  to  the 
remuneration  which  the  solicitor  obtains  according  to  the  scale 
in  respect  of  it.  Then,  as  I  said  before,  arises  the  question 
what  that  further  sum  is  to  be  ;  and  it  is  not,  I  admit,  easy  to 
(1)  29  Ch.  D.  608.  (2)  [1893]  A.  C.  218. 
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find  out  exactly  to  what  part  of  the  scale  reference  is  made.    I  CHITTY  J. 
think  North  J.  was  right  in  what  he  said,  although  he  had  not  1896 
the  question  before  him  of  allowing  or  disallowing  the  negotia-      jn  re 
tion  fee.    The  solicitor  in  that  case  was  not  bold  enough  to  ybI^ci^ 

claim  it;  and  it  appears  to  me  that  I  should  be  allowing  the   

solicitor  to  be  doubly  paid  for  negotiating  if  I  acceded  to  the 
solicitor's  request  in  the  present  case.  The  scale  fee,  calculated 
on  the  rent,  does  not  attribute  any  portion  of  the  amount  of 
remuneration  that  the  solicitor  gets  on  that  footing  to  the 
negotiation.  It  is  impossible  to  say  how  much  mathematically 
was  allowed  to  the  solicitor  on  that  head,  but  he  is  paid  for  it, 
and  I  think  it  would  be  inconsistent  to  give  him  the  fee  pre- 
scribed on  a  sale  at  percentage  in  reference  to  the  premium  for 
the  negotiation  of  the  sale. 

For  these  reasons  the  application  fails. 

Solicitors  :  Horn  d:  Francis  ;  Walfords, 

G.  M 
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1896 
July  28,  29, 


NORTH  J. 


I7i  re  GKAY'S  SETTLEMENT. 
AKEES  V.  SEAES. 


[1896    G.  812.] 


Settlement — Construction — Next  of  Kin  in  hlood^^ — "Intestate.'' 

In  a  gift  to  next  of  kin  a  reference  to  the  death  of  the  propositus 
intestate  imports  division  among  blood  relations  according  to  the  Statute 
of  Distributions. 

Consols  were  settled  on  trust  after  the  death  of  M.  A.  Gray  for  "  the 
.  next  6f  kin  in  blood  to  the  said  M.  A.  Gray  ....  in  case  she  had  so  died 
intestate  and  unmarried  "  : — 

Held,  that  children  of  deceased  brothers  and  sisters  of  M.  A.  Gray  were 
entitled  as  well  as  living  brothers  and  sisters  to  share  in  the  fund. 

By  a  settlement  dated  September,  1873,  made  in  con- 
templation of  the  marriage,  which  shortly  afterwards  was 
solemnised,  between  William  Myers  and  Mary  Ann  Gray,  it 
was  declared  that  after  the  death  of  Mary  Ann  Gray,  and  if 
she  should  not  make  any  will,  certain  furniture  and  effects 
comprised  in  the  settlement,  over  which  she  was  given  power  of 
appointment  by  will,  should  "  go  and  belong  to  the  next  of  kin 
in  blood  of  the  said  Mary  Ann  Gray  at  her  decease  in  the- 
manner  directed  by  the  statutes  for  distribution  of  intestates' 
effects  as  if  she  had  died  intestate  and  unmarried."  And  it 
was  declared  that  a  sum  of  6651. 16s.  New  3  per  cent.  Annuities 
comprised  in  the  settlement  should,  after  the  death  of  the 
survivor  of  "William  Myers  and  Mary  Ann  Gray,  in  case  there 
should  be  no  child  of  the  intended  marriage  who  should  obtain 
a  vested  interest,  be  held  upon  trust  "  for  the  person  and  persons 
who  shall  be  next  of  kin  in  blood  to  the  said  Mary  Ann  Gray  at 
the  time  of  her  decease  in  case  she  had  so  died  intestate  and 
unmarried." 

There  were  no  children  born  of  the  marriage.  WilHam 
Myers  died  in  1880.  Mary  Ann  Myers  (formerly  Mary  Ann 
Gray)  died  on  March  16,  1896,  having  made  a  will  bequeathing 
the  furniture  comprised  in  the  settlement.  At  the  time  of  her 
death  she  had  one  brother  of  the  whole-blood  living  and  several 
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living  nephews  and  nieces,  children  of  her  deceased  brothers  NORTH  J. 

and  sisters  of  the  whole-blood  ;  brothers  and  sisters  of  the  half-  1896 

blood  living  and  living  nephews  and  nieces,  children  of  a  j^j, 

deceased  sister  of  the  half-blood.  Settlement.^ 

This  was  an  originating  summons  to  determine  who  were  Akers 

entitled  to  the  fund  representing  the  settled  annuities.    The  g^^^g 

plaintiff  was  a  son  of  a  deceased  sister  of  the  whole-blood  of   

Mary  Ann  Myers,  one  of  the  two  trustees  of  the  settlement. 
The  defendants  were  William  Joseph  Sears,  the  other  trustee 
of  the  settlement ;  James  Gray,  a  brother  of  the  whole-blood  ; 
and  Harry  Morgan,  a  brother  of  the  half-blood  of  Mary  Ann 
Myers. 


Henry  Terrell,  for  the  plaintiff.  Where  there  is  a  trust  for 
or  gift  to  next  of  kin  "  or  next  of  kin  in  blood  "  of  a  person, 
the  nearest  relations  in  degree  of  consanguinity  take  ;  so  that 
if  there  are  brothers  and  sisters  alive  they  take  to  the  exclusion 
of  children  of  deceased  brothers  and  sisters ;  if,  however,  there 
is  an  express  reference  to  the  Statute  of  Distributions  or  a 
reference  to  the  intestacy  of  the  propositus,  which  is  considered 
to  imply  a  reference  to  the  statute,  the  rule  is  that  the  blood 
relations  take  who  would  have  taken  had  the  property  in 
question  been  the  property  of  the  propositus,  and  she  had  died 
intestate  to  the  exclusion  of  the  husband  or  wife  of  the  pro- 
positus :  Garrick  v.  Lord  Camden  (1) ;  Withy  v.  Mangles  (2) ; 
Smith  V.  Campbell.  (3)  I  admit  that  the  phrase  ''had  she 
died  unmarried  "  has  no  effect :  Halton  v.  Foster  (4) ;  nephews 
and  nieces  are  therefore  entitled  to  participate  in  the  fund. 

Badcoch,  for  the  first  two  defendants.  It  is  admitted  that 
"next  of  kin"  by  itself  means  the  nearest  relations  in  degree 
of  consanguinity.  The  addition  of  the  words  "  in  blood  "  to 
that  phrase  shews  a  positive  intention  to  exclude  a  distribu- 
tion under  the  statute.  The  question,  then,  is  whether  the 
superadded  words,  "  in  case  she  had  so  died  intestate  and  un- 
married," import  such  reference  to  the  statute  as  to  let  nephews 
and  nieces  of  deceased  brothers  and  sisters  in. 


(1)  14  Yes.  372. 

(2)  10  CI.  &  F.  215. 


(3)  19  Ves.  400. 

(4)  L.  R.  3  Ch.  505. 
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NORTH  J.      There  is  no  express  reference  to  the  statute.    I  submit  that 
1896       the  words  "in  case  she  had  died  intestate  "  are  not  a  sufficient 
In  re      reference  to  it.     In  Garrick  v.  Lord  Camden  (1)  there  were 
Settlement,  similar  words  ;  but  the  point  was  really  not  decided  :  there  was 
Akeks     no  conflict  between  brothers  and  sisters  on  the  one  side  and 
Seaks.     children  of  deceased  brothers  and  sisters  of  the  testator  on  the 
other  side.   From  the  report  of  that  case  it  does  not  appear  that 
both  classes  of  relations  existed ;  the  decision  was  that  the 
widow  did  not  take. 

In  this  particular  case  the  phrase  is,  "  in  case  she  had  so  died 
intestate  and  unmarried."  The  word  *'so"  is  devoid  of  meaning, 
and  the  phrase  in  case  she  had  died  unmarried  "  is  also  devoid 
of  meaning.  The  whole  sentence  must  be  rejected  as  superfluous 
and  unmeaning. 

The  words  in  this  case  are  different  from  those  in  Garrick  v. 
Lord  Camden.  (1)  There,  there  was  a  direction  to  divide  the 
property  in  question.  The  words  in  this  settlement  import  a 
joint  tenancy,  which  requires  an  equality  of  the  shares  :  this 
shews  an  intention  to  exclude  distribution  under  the  statute, 
according  to  which  the  shares  would  be  unequal. 

Ingpen,  for  Harry  Morgan.  It  is  settled  that  half-blood 
relations  come  in  equally  with  whole-blood  relations. 

NoKTH  J.  I  will  not  trouble  you,  Mr.  Terrell.  I  think  the 
point  is  clear.  I  do  not  quite  know  what  is  meant  by  the  word 
"  so  "  :  if  it  means  vnthout  children,  the  word  does  not  carry 
us  further,  and  I  have  heard  no  other  satisfactory  explanation 
of  its  meaning.  We  have  to  construe  the  phrase  "  next  of  kin 
in  blood  to  the  said  Mary  Ann  Gray  at  the  time  of  her  decease 
in  case  she  had  so  died  intestate  and  unmarried." 

In  the  first  place,  according  to  the  case  of  Withy  v. 
Mangles  (2)  and  other  authorities,  the  words  next  of  kin," 
taken  by  themselves,  do  not  mean  next  of  kin  according  to  the 
statute,  but  the  nearest  blood  relation  to  the  propositus  ;  so  that, 
under  a  gift  to  next  of  kin  simply,  brothers  and  sisters  would 
take  to  the  exclusion  of  children  of  deceased  brothers  and 
sisters.  The  question,  therefore,  is  whether  in  the  subsequent 
(1)  14  Ves.  372,  385.  (2)  10  CI.  &  F.  215. 


2  Gh. 


CHANCEEY  DIVISION. 


805 


words  there  is  a  reference  to  the  statute,  either  express  or  NORTH  j. 
impKed,  so  as  to  bring  children  of  deceased  brothers  and  sisters  1896 
within  the  terms  of  the  trust.  j,^ 

I  take  the  case  of  Garrick  v.  Lord  Camden  (1),  which  seems  g;Er^LEMENT 
to  me  nearer  the  present  than  any  other  case.    The  words  in  Akers 
that  case  were,  "To  be  divided  amongst  my  next  of  kin  as  if  gEAjis 

I  had  died  intestate."    The  phrase  here  is,  "next  of  kin  in   

blood  to  the  said  Mary  Ann  Gray  at  the  time  of  her  decease  in 
case  she  had  so  died  intestate  and  unmarried."  To  begin  with, 
I  do  not  see  any  difference  between  the  phrases  "as  if  I  had 
died  intestate  "  and  "  in  case  she  had  died  intestate  "  ;  and  the 
use  of  the  words  in  the  previous  trust  of  the  furniture,  where 
the  statute  is  expressly  referred  to,  confirms  my  view  that  the 
same  persons  are  meant.  But  independently  of  the  previous 
clause  in  the  settlement,  I  come  to  the  conclusion  that  there 
is  intended  to  be  a  reference  to  the  statute. 

In  Withy  v.  Mangles  (2),  Lord  Cottenham  in  his  judgment 
puts  this  case  (3)  :  "A  testator  may  indeed  so  express  himself, 
as  to  intimate  an  intention  that  the  rule  of  the  statute  should 
prevail ;  as  in  Stamp  v.  Cooke .  (4)"  Then  he  refers  to 
Lowndes  v.  Stone  (5),  and  says:  "And  in  Garrick  v.  Lord 
Camden  (6),  Lord  Eldon  intimated  an  opinion  that  the  same 
construction  would  be  put  upon  a  gift  of  residue  '  to  be  divided 
among  my  next  of  kin,  as  if  I  had  died  intestate,'  which  could 
only  be  effected  by  adopting  the  rule  of  the  statute."  There- 
fore, if  the  words  "to  be  divided  among  "  are  not  important, 
that  case  is  exactly  like  the  present. 

Another  case.  Smith  v.  Campbell  (7),  was  cited.  The  Master 
of  the  Bolls  there  said  :  "  Even  if  the  words  were  '  next  of  kin,' 
yet  if  there  was  nothing  to  shew  that  he  had  reference  to  the 
Statute  of  Distributions,  or  to  a  division  as  in  case  of  intes- 
tacy, the  inclination  of  my  opinion  would  be,  that  the  nearest 
in  kindred  only  are  entitled ;  and  that  brothers  and  sisters 
would  exclude  nephews  and  nieces  from  participating  in  such  a 

(1)  14  Ves.  372.  (4)  1  Cox,  234. 

(2)  10  CI.  &  F.  215.  (5)  4  Ves.  648. 

(3)  Ibid.  253.  (6)  14  V.>8.  385. 

(7)  10, Ves.  400,  404. 
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NOETHJ.  bequest."    So  that  he  treats  the  two  things  as  the  same — a 
1896      reference  to  the  statute ;  that  is,  an  express  reference ;  or  a 
In  re      reference  to  division  in  case  of  intestacy,  which  he  evidently 
Settlement  ^^i^^^s  equivalent  to  a  reference  to  the  statute. 

Akers  The  words  in  this  settlement  are  in  case  she  had  died 
Sears  intestate  and  unmarried  "  ;  and,  according  to  the  case  of  Halion 
^  V.  Foster  (1),  the  words  "  in  case  she  had  died  unmarried  "  would 
not  have  been  sufficient  to  import  a  reference  to  the  statute. 
It  is  said  that  because  this  part  of  the  clause  is  unmeaning  and 
ineffectual,  the  whole  clause  is  to  be  rejected.  I  do  not  think 
so.  I  think  the  words  "as  if  she  had  died  intestate,"  though 
in  conjunction  with  meaningless  words,  import  a  sufficient 
reference  to  the  statute.  It  is  said  that  the  words  "  next  of  kin 
in  blood  "  are  different  from  the  words  "  next  of  kin."  I  do  not 
see  how  I  can  draw  any  distinction  between  the  two  phrases. 
In  Halion  v.  Foster  (1),  where  the  former  phrase  occurs.  Lord 
Hatherley  says  in  his  judgment  (2)  :  "  The  authorities,  which 
up  to  a  certain  point  are  distinctly  applicable  to  this  case,  have 
settled  that  the  words  'next  of  kin,'  without  more,  mean  the 
nearest  blood  relations  of  the  propositus.  The  words  here, 
'  next  of  kin  in  blood,'  are  not  less  strong.  I  do  not  say 
stronger,  for  the  words  '  in  blood '  appear  only  to  indicate  an 
intention  to  exclude  affinity  in  favour  of  consanguinity."  I  take 
it,  therefore,  that  the  words  "  next  of  kin  in  blood,"  as  matter  of 
construction,  have  the  same  meaning  as  next  of  kin,"  and  the 
addition  of  the  words  "  in  blood  "  does  not  exclude  the  statute. 
But  in  the  present  settlement  I  think  it  all  the  more  clear, 
because  in  the  ultimate  trust  of  the  furniture,  where  the  dis- 
tribution is  clearly  intended  to  be  according  to  the  statute  and 
between  blood  relations,  the  same  phrase  is  used. 

Then  it  is  said  that  in  the  case  of  Garrick  v.  Lord  Camden  (3) 
there  was  a  direction  to  divide,  and  that  distinguishes  this  case. 
It  is  clear  that  division  was  not  treated  in  any  of  the  cases  as 
essential.  I  do  not  think  there  is  any  difference  between  a 
direction  to  divide  property  among  persons  and  a  direction  to 
pay  to  them,  or  to  hold  it  in  trust  for  them :  in  each  case  it 

(1)  L.  E.  3  Ch.  505.  (2)  L.  E.  3  Ch.  506. 

(3)  14  Yes.  385. 
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would  be  the  duty  of  the  trustees,  when  the  property  became  NORTH  J. 
free  for  distribution,  to  hand  it  over  to  the  persons  indicated.  1896 
Then  it  is  suggested  that  the  trust  here  is  in  a  form  that  imports  j„ 
joint  tenancy,  and  that  persons  who  take  according  to  the  settlement 
statute  must  take  as  tenants  in  common  :  and  as  a  general  rule  Akers 
that  is  so.  But  supposing  a  donor  used  the  expression  in  a  gift  to  sears. 
statutory  next  of  kin, to  take  under  the  statute  as  joint  tenants," 
what  would  be  the  effect  of  the  words    as  joint  tenants  "  ?  They 
must  have  a  meaning,  if  it  can  be  given  to  them.  If  the  persons 
to  take  were  in  a  position  to  take  equally,  I  do  not  see  why  the 
express  words  of  the  donor  should  not  have  a  meaning.  On 
the  other  hand,  if  the  members  of  the  class  could  not  take 
equally,  they  could  not  be  joint  tenants,  and  the  words  would 
be  inoperative. 

I  am  of  opinion  that  the  phrase  used  was  intended  to  have 
and  has  the  effect  of  referring  to  the  statute,  and  the  children  of 
deceased  brothers  and  sisters  of  Mary  Ann  Gray,  as  w^ell  as  her 
brothers  and  sisters  who  survived  her,  are  entitled  to  participate 
in  the  fund. 


Solicitor  for  plaintiff :  George  Terrell, 

Solicitors  for  first  two  defendants  :  Croioders  <£•  Vizards 

Solicitors  for  third  defendant :  Ha7icock  d  Marrahle^ 

D.  r. 
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NORTH  J.  PEOUT  V.  COCK 

[1895    P.  1138.] 

Mortgage — Jicdemption — Remainderman — Consent  of  Tenant  for  Life  or  for 

limited  Estate, 

A  testator,  having  mortgaged  land  in  fee,  devised  it  (as  tlie  Court 
construed  his  will)  to  his  wife  during  the  minority  of  his  two  sons,  and 
directed  that  when  they  were  of  age  the  property  should  be  equally  divided 
between  his  wife  and  children,  whichever  of  them  might  be  living  at  that 
time.  After  the  testator's  death  the  widow  mortgaged  her  interest  under 
the  will  to  the  original  mortgagee,  and  died  while  the  sons  were  still 
infants.  The  infants,  by  a  next  friend,  brought  an  action  against  the 
mortgagee  to  redeem  the  testator's  mortgage  : — 

Held,  on  the  authority  of  Ravald  v.  Russell  (Younge,  9),  that,  during  the 
continuance  of  the  widow's  limited  estate,  the  plaintiffs  were  not  entitled 
to  redeem  the  testator's  mortgage  without  the  consent  of  the  mortgagee 
as  owner  of  the  limited  estate. 

Action  for  the  redemption  of  a  mortgage. 
By  a  deed  dated  July  6,  1878,  Abraham  Prout  mortgaged 
four  houses  and  some  land  at  Peramporth,  Cornwall,  to  Francis 
Hearle  Cock  in  fee,  to  secure  the  repayment  of  550L,  with 
interest  thereon. 

By  his  will,  dated  May  28, 1882,  Abraham  Prout  desired  that 
the  mortgaged  property  "  be  made  over  to  my  wife  Elizabeth 
Prout  and  my  two  children  Abraham  and  Samuel  John  Prout 
respectively  ....  I  desire  that  during  my  children's  minority 
my  wife  should  receive  all  the  income  that  may  accrue  from 
the  property  and  that  when  they  are  of  age  the  property  should 
be  equally  divided  between  my  wife  and  children,  whichever  of 
them  may  be  living  at  that  time."  And  the  testator  appointed 
his  wife  sole  executrix  of  his  will. 
The  testator  died  on  May  30,  1882. 

By  a  deed  dated  May  1,  1889,  Elizabeth  Prout  conveyed  to 
Francis  Hearle  Cock  "  all  that  the  part  or  share  of  her  the  said 
Elizabeth  Prout  under  or  by  virtue  of  the  will  of  Abraham 
Prout  of  and  in  the  said  hereditaments  "  (subject  to  the  mort- 
gage of  July  6,  1878)  by  way  of  mortgage  to  secure  the  repay- 
ment of  250^.,  with  interest  thereon. 


1896 
Nov.  3,  4. 
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In  December,  1893,  Cock  entered  into  receipt  of  the  rents  of  NOKTH  j. 
part  of  the  mortgaged  property  under  the  mortgage  by  EHzabeth  1896: 


On  February  28,  1895,  EHzabeth  Prout  died  intestate. 

On  May  27, 1895,  this  action  was  commenced  by  the  testator's 
sons  Abraham  and  Samuel  John  Prout,  who  were  infants,  by  a 
next  friend,  against  F.  H.  Cock,  claiming  redemption  of  the 
mortgage  of  July  6,  1878.  The  plaintiff  Abraham  Prout  was 
the  heir-at-law  of  both  his  father  and  his  mother.  When  the 
action  came  on  for  trial  North  J.  held  thatamder  the  testator's 
will  his  wife  took  a  beneficial  interest  which,  notwithstanding 
her  death,  continued  during  the  minority  of  the  children,  and 
that  in  the  absence  of  her  personal  representative  the  action 
was  not  properly  constituted.  The  trial  was  ordered  to  stand 
over  with  liberty  to  amend.  Administration  to  Elizabeth 
Prout  was  then  taken  out,  and  Henry  Betson,  the  administrator, 
was  added  as  a  defendant. 

By  the  amended  statement  of  claim  the  plaintiffs  claimed 
redemption  of  the  mortgage  of  July  6,  1878,  or,  in  the  alterna- 
tive, redemption  of  the  two  mortgages. 

Nov.  3.  L.  Byland,  for  the  plaintiffs  and  for  the  defendant 
Betson. 

Dauney,  for  the  mortgagee.  The  tenant  for  life  of  a  settled 
equity  of  redemption  has  the  first  right  to  redeem  the  mortgage, 
and  during  his  life  the  remainderman  is  not  entitled  to  redeem 
without  his  consent :  Fisher  on  Mortgage,  4th  ed.  p.  708  ; 
Bavald  v.  Bussell  (1) ;  Baffety  v.  Kmg  (2) ;  Biley'y,  Croydon.  (3) 

[NoETH  J.  referred  to  Hyde  v.  Dallaway.  (4)  ] 

The  same  principle  applies  to  any  limited  estate,  such  as  the 
estate  given  in  this  case  to  the  testator's  widow  during  the 
minority  of  the  plaintiffs ;  and,  as  the  mortgagee  has  acquired 
that  estate  by  way  of  mortgage,  the  plaintiffs  are  not  entitled, 
so  long  as  that  estate  lasts,  to  redeem  the-  mortgage  of  the  fee 
without  the  consent  of  the  mortgagee. 

[The  point  was  also  raised,  whether  under  any  circumstances 


Prout. 


Prout 

V. 


(1)  Younge,  9. 

(2)  1  Keen,  601. 


(3)  2  Dr.  &  Sm.  293. 

(4)  2  Hare,  528. 
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NORTH  J.  an  infant  can  redeem  a  mortgage ;  but  as  the  decision  did  not 
1896       turn  on  this  point  this  portion  of  the  argument  is  omitted.] 
Peout        L.  By  land,  in  reply.    The  plaintiffs  only  want  to  redeem  the 
Q^^^^      mortgage  created  by  the  testator.    The  two  mortgages  do  not 

  affect  the  same  property  ;  the  mortgage  created  by  the  widow 

affects  only  her  interest,  not  the  whole  estate.  The  plaintiffs 
have  an  interest  in  the  fee.  Bavalcl  v.  Bussell  (1)  differed  from 
the  present  case  :  there  the  two  mortgages  were  created  by  the 
same  persons. 

NoETH  J.  In  my  opinion,  Bavald  v.  Bussell  (1)  applies.  I 
can  see  no  distinction  between  a  life  estate  and  any  other 
limited  interest.  Unless,  therefore,  Mr.  Eyland  can  cite  some 
authority  to  the  contrary,  I  must  hold  that  the  plaintiffs  are  not 
entitled,  during  the  minority  of  either  of  them,  to  redeem  the 
testator's  mortgage  without  the  consent  of  the  mortgagee  as 
owner  of  the  widow's  limited  interest. 

Nov.  4.  Byland  stated  that  he  had  been  unable  to  find  any 
decision  opposed  to  Bavald  v.  Bussell.  (1) 

NoETH  J.  Then  I  must  dismiss  the  action.  The  mortgagee 
will  add  his  costs  to  his  security. 

Solicitors:  G.  K.  Wright,  for  E.  L.  Carlyon,  Truro;  Street, 
Poynder  dc  Whatley^for  Hearle  Cock  <f  Parkin ,  Truro, 

(1)  Yoimge,  9. 

W.  L.  C. 
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In  re  HEKBAGE   EENTS,   GKEENWICH.  stiklingj. 
CHAKITY  COMMISSIONEKS  v.  GEEEN.  i896 

[1893    H.    3667.]  ^^'lug.'b^' 


Bent-charge — Tenant  for    Years  —  Personal    Liahility — Cliaritdble  Trusts 
{Becovery)  Act,  1891  (54  cfc  55  Vict.  c.  17),  s.  3. 

A  tenant  for  years  is  not  liable  in  an  action  of  debt  for  non-payment  of 
a  rent-charge  issuing  out  of  the  land  of  which  he  is  in  occupation,  nor  in 
the  case  of  a  rent-charge  created  for  charitable  purposes  is  he  liable  in  an 
action  in  the  Chancery  Division  at  the  instance  of  the  Attorney-General 
or  the  Charity  Commissioners. 

This  was  an  originating  summons  taken  out  by  the  Charity 
Commissioners  for  England  and  Wales  under  the  Charitable 
Trusts  (Eecovery)  Act,  1891,  against  the  Eev.  Walford  Green, 
asking  that  it  might  be  declared  that  the  freehold  messuage 
called  Macartney  House,  belonging  to  the  defendant,  situate  in 
the  borough  of  Greenwich,  was  subject  to  the  payment  of  a 
perpetual  rent-charge  of  3?.  for  the  benefit  of  the  charity  known 
as  The  Herbage  Eents,"  in  the  said  borough,  regulated  by  the 
scheme  of  the  Charity  Commissioners,  dated  January  16,  1877 ; 
that  an  account  might  be  taken  of  what  was  due  in  respect  of 
the  arrears  of  the  rent-charge,  and  that  the  defendant  might  be 
ordered  to  pay  what  should  be  found  due  to  the  Official  Trustees 
of  Charitable  Funds. 

The  charity  consisted  of  certain  rents  and  certain  sums  of 
Consols,  representing  redeemed  rents,  payable  in  respect  of 
lands  inclosed  from  the  common  land  called  Blackheath,  which 
formed  part  of  the  Crown  manor  of  East  Greenwich.  The 
origin  of  these  rents  was  not  known ;  but  they  appeared  to 
have  been  payable  to  the  churchwardens  of  the  parish  of 
Greenwich  by  the  occupiers  of  the  inclosed  lands. 

By  an  order  of  the  Charity  Commissioners  of  January  16, 
1877,  a  scheme  for  the  regulation  of  various  charities,  including 
the  Herbage  Eents,  was  established,  by  which  the  unredeemed 
rents  were  vested  in  the  Official  Trustees  of  Charity  Lands,  and 
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In  re 
Herbage 
Kents, 
Greenwich. 

Charity 
Commis- 
sioners 

V. 

Green. 


STIRLING  J.  became  payable  to  the  trustees  of  the  charities  comprised  in 
1896      the  scheme. 

These  rents  included  a  yearly  sum  of  3/.,  payable  in  respect 
of  Macartney  House,  Greenwich. 

By  an  indenture  of  lease,  dated  September  12, 1887,  Macartney 
House  was  demised  by  the  Crown  to  the  defendant  for  twenty- 
one  years  from  October  10,  1886,  at  the  rent  of  150Z.  Since 
that  date  the  house  had  been  in  the  defendant's  personal  occu- 
pation as  a  private  residence,  and  he  had  not  received  any  rents 
or  profits  whatever  from  the  premises.  The  defendant  had 
since  his  occupation  always  declined  to  pay  the  rent-charge  to 
the  charity. 

The  Crown  was  not  made  a  party  to  the  summons ;  but  the 
defendant  gave  notice  of  the  proceedings  to  the  Commissioners 
of  Woods  and  Forests,  and  ascertained  from  them  that  they 
did  not  dispute  the  liability  of  the  premises  to  the  rent-charge. 


Vaughan  Hawkins ^  for  the  plaintiffs.  Under  the  old  law 
the  remedy  to  recover  a  freehold  rent  was  by  real  action,  and  as 
long  as  the  freehold  continued  debt  could  not  be  maintained, 
because  the  existence  of  the  superior  remedy  operated  as  a  bar 
to  the  exercise  of  the  inferior  remedy ;  but  when  the  freehold 
came  to  an  end,  then,  inasmuch  as  a  real  action  would  no  longer 
lie,  debt  would  lie  for  the  arrears.  But  real  actions  having 
been  abolished  by  3  &  4  Will.  4,  c.  27,  the  grantee  of  a  rent- 
charge  may  now  always  maintain  an  action  of  debt  against  the 
terre  tenant :  Thomas  v.  Sylvester  (1)  ;  Christie  v.  Barker  (2) ; 
Searle  v.  Cooke.  (3) 

The  pernor  of  the  rents  and  profits  of  land  subject  to  a  rent- 
charge  created  by  a  former  tenant  in  fee  was  formerly  liable  to 
a  real  action,  and  is  now  liable  to  an  action  of  debt  (per  Quain  J. 
in  Thomas  v.  Sylvester  (4)),  and  the  pernor  of  the  rents  and 
profits  is  the  person  in  actual  enjoyment  of  the  land,  and  not 
the  landlord,  who  takes  nothing  beyond  the  rent  incident  to  the 
reversion :  Year  Book,  22  Hen.  6,  foL  16 ;  and  the  tenant's 
goods  are  liable  to  distress  for  arrears  of  the  rent-charge  : 


(1)  L.  R.  8  Q.  B.  368. 

(2)  53L.  J.  (Q.B.)  537. 


(3)  43  Ch.  D.  519,  532. 

(4)  L.  R.  8  Q.  B.  372. 
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Woodford  Parish  v.  Parhhurst  (1) ;  Gilbert  on  Kents,  pp.  75,  STIRLINGJ. 
100.    [Upon  this  point  he  also  referred  to  Cook  v.  Fountain  (2)  1896 
and  Grant  v.  Ellis.  (3)]  in  re 

Assuming  that  a  doubt  exists  as  to  where  the  legal  action  lies,  ''^rents  ^ 
this  is  not  a  legal  action  for  debt,  but  is  in  the  nature- of  a  suit  Greenwich, 
for  breach  of  trust  in  regard  to  charitable  uses,  and  the  defend- 
ant may  be  made  personally  liable  on  that  ground  also  :  Story's 
Equity  Jurisprudence,  §§  1161-1163.  The  liability  of  the 
tenant  to  pay  the  rent-charge  to  the  charity  is  a  personal  liability 
which  may  be  enforced  by  the  Attorney-General,  or,  in  cases 
under  the  Charitable  Trusts  (Eecovery)  Act,  1891,  by  the  Charity 
Commissioners,  and  it  is  not  necessary  that  all  the  parties  in- 
terested in  the  land  subject  to  the  rent-charge  should  be  made 
parties  to  the  action  :  Attorney-General  v.  Jacksoii  (4) ;  Attorney- 
General  V.  Naylor.  (5) 

Ingle  Joyce,  for  the  defendant.  This  is  a  novel  demand. 
There  is  no  authority  for  saying  that  a  lessee  for  a  term  of  years 
at  a  rack-rent  can  be  made  personally  liable  for  a  rent-charge  to 
which  the  fee  simple  is  subject. 

Thomas  v.  Sylvester  (6)  and  the  other  cases  which  have 
followed  it  do  not  touch  this  case,  because  there  the  tenant  was 
in  for  all  the  estate  of  the  grantor.  An  action  of  this  kind  will 
not  lie  against  a  person  who  is  not  the  freeholder.  The  terre 
tenant  is  the  person  who  has  the  seisin  of  the  land,  and  does 
not  include  a  tenant  for  years  :  Sweet's  Law  Dictionary. 

A  lessor  to  whom  rent  is  reserved  cannot  proceed  personally 
against  a  sub-lessee,  because  the  sub-lessee  has  not  all  the  estate 
of  the  lessee  :  Holford  v.  Hatch.  (7)  That  principle  applies  by 
analogy  to  the  present  case. 

In  order  that  this  action  should  be  maintained,  it  is  essential 
that  the  defendant  should  have  all  the  estate  of  the  grantor : 
Sivift  V.  Kelly.  (8) 

Here  the  pernor  of  the  rents  and  profits  is  the  Crown.  As- 
suming that  the  defendant's  goods  are  liable  to  distress  for  the 


(1)  Duke  on  Charitable  Uses,  p.  70. 

(2)  3  Swans.  585,  595. 

(3)  9  M.  &  W.  113,  123. 

(4)  11  Ves.  365. 


(5)  1  H.  &  M.  809. 

(6)  L.  K.  8  Q.  B.  368. 

(7)  1  Dougl.  183. 

(8)  24  L.  R.  Ir.  478. 
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STIRLING  J.  arrears  of  the  rent-charge,  that  affords  no  proof  of  any  personal 
1896       liabiHty  on  the  part  of  the  defendant.    Putting  aside  the  ques- 
jn  re      ^^^^  of  charity,  the  legal  owner  of  the  rent-charge  cannot  main- 
^ENTs^^    tain  an  action  against  the  defendant,  and  the  fact  that  the 
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Green. 


Greenwich,  rent-charge  is  for  a  charity  will  not  make  him  liable  if  he  was 
not  liable  independently. 

[Stieling  J.  referred  to  a  passage  in  Tudor  on  Charitable 
Trusts,  3rd  ed.  p.  244,  to  the  effect  that  "  a  person  whose  land  is 
subject  to  a  rent-charge  in  favour  of  a  charity  commits  a  breach 
of  trust  if  he  ceases  to  pay  the  rent."] 

That  passage  can  only  apply  to  the  person  who  has  the  seisin 
of  the  land. 

Further,  the  Crown  is  a  necessary  party  to  the  action. 
Vaughan  Hawkins,  in  reply.  It  has  been  held  that  the  land- 
lord is  not  the  pernor  of  the  rents  and  profits ;  it  follows,  there- 
fore, that  if  the  owner  of  land  subject  to  a  rent-charge  makes 
a  lease,  unless  the  lessee  can  be  sued,  there  is  nobody  who  can 
be  sued. 

[Stieling  J.  But  assuming  the  lessee  to  be  the  pernor  of 
the  rents  and  profits,  it  is  said  that  no  action  will  lie  against 
him  because  he  is  not  in  for  the  whole  estate  of  the  lessor.] 

The  action  will  lie  against  a  tenant  for  life  :  Gilbert  on  Rents, 
p.  95 ;  and  if  against  a  tenant  for  life,  why  not  against  a  tenant 
for  years  ? 

[Stieling  J.  If  a  tenant  for  years  was  liable,  why  could  he 
not  have  been  sued  in  a  real  action  ?] 

So  long  as  real  actions  existed,  the  fiction  was  kept  up  that 
the  freeholder  was  in  possession  :  Bushby  v.  Dixon  (1) ;  and  the 
law  said  that  there  could  not  co-exist  at  the  same  time  two 
forms  of  action  for  the  same  cause  of  action;  but  since  the 
abolition  of  real  actions,  an  action  of  debt  may  be  brought 
against  the  occupier,  and  there  is  no  ground  for  saying  that  he 
must  have  the  whole  fee  in  him. 

Cur,  adv.  vult. 


Aug.  5.  Stieling  J.  This  is  a  summons  by  the  Charity 
Commissioners  under  the  statute  54  &  55  Vict.  c.  17,  asking 


(1)  3  B.  &  C.  298,  307. 
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that  it  may  be  declared  that  the  freehold  messuage  called  STIRLING  J. 
Macartney  House,  belonging  to  the  defendant,  situate  in  the  1896 
borough  of  Greenwich,  is  subject  to  the  payment  of  a  perpetual  ,.g 
rent-charge  of  3/.  for  the  benefit  of  the  charity  known  as  the  "jfEN^^^ 
Herbage  Eents  in  the  said  borough,  regulated  by  a  scheme  of  Greenwich. 
the  Charity  Commissioners  dated  January  16,  1877 ;  that  an 
account  may  be  taken  of  what  is  due  in  respect  of  arrears  of 
the  rent-charge  ;  and  that  the  defendant  may  be  ordered  to  pay 
what  may  be  found  due  to  the  official  trustees  of  the  charitable 
funds. 

Macartney  House  forms  part  of  the  possessions  of  the  Crown, 
and  was  by  an  indenture  dated  September  12,  1887,  demised  to 
the  defendant  for  the  term  of  twenty-one  years  from  October  10, 
1886,  at  the  rent  of  150Z.  The  defendant  has  ever  since 
October  10,  1886,  been  in  personal  occupation  of  the  house  as  a 
private  residence  exclusively,  and  he  states  in  his  afEdavit  that 
he  has  not,  nor  has  any  one  on  his  behalf,  received  any  rents  or 
profits  whatever  from  the  premises,  or  any  part  thereof.  It  is 
to  be  observed  that  the  lessee  lis  the  sole  respondent  of  the 
summons.  The  Commissioners  of  Woods  and  Forests  have 
been  communicated  with,  and  state  that  the  Crown  does  not 
dispute  that  the  property  is  subject  to  the  payment  of  the  rent- 
charge  in  question.  I  think,  therefore,  that  it  is  unnecessary 
that  any  one  should  be  made  a  party  as  representing  the 
Crown. 

It  was  not  disputed  on  behalf  of  the  defendant  that  the 
proceedings  were  properly  instituted  under  the  statute  54  &  55 
Vict.  c.  17,  nor  that,  regard  being  had  to  the  provisions  of  s.  5, 
sub-s.  2,  it  must  be  taken  that  the  house  in  question  is  liable  to 
the  rent-charge.  In  whom  that  rent-charge  is  legally  vested 
does  not  appear.  The  rent-charge  has  not  been  paid  during 
the  occupancy  of  the  defendant.  It  is  not  disputed  that  the 
legal  owner  of  the  rent-charge,  if  known,  might  have  distrained 
for  the  arrears.  If  an  order  were  made  vesting  the  legal  rent- 
charge  in  trustees  for  the  charity,  I  apprehend  those  trustees 
might  distrain  and  seize  the  tenant's  goods.  This  course,  how- 
ever, has  not  been  adopted.  The  question  which  is  raised  by 
the  summons  is  whether  the  defendant  as  tenant  for  years  of 
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STIKLINGJ.  the  property  subject  to  the  rent-charge  is  personally  liable  for 
1896      the  payment  of  those  arrears.    Eegard  being  had  to  the  not 
jn  re      infrequent  occurrence  of  charitable  rent-charges  of  small  amount 
^ENT?^    such  as  that  which  is  the  subject  of  these  proceedings,  the 
Greenwich,  question  is  one  of  considerable  importance.    It  is  also  one  of 
CoMMre^    some  difficulty,  and  cannot  be  decided  simply  on  considerations 
turning  on  the  liability  of  the  defendant's  goods  to  distress ;  for 
the  goods  of  a  perfect  stranger  might  be  taken  in  distress  if 
they  happened  to  be  on  the  land,  although  no  action  would  lie 
against  him.    The  liability  of  the  defendant  was  sought  to  be 
based  on  two  grounds.    It  was  said  (1.)  that  under  the  present 
law  the  occupier  of  land  subject  to  a  rent-charge  is  liable  to  an 
action  for  debt  in  respect  of  arrears  of  the  rent-charge;  and 
(2.)  that  even  if  that  was  not  so  as  regards  rent-charges 
generally,  still  there  was  in  the  case  of  a  charitable  rent-charge 
a  personal  duty  to  pay  which  might  be  enforced  by  the  Attorney- 
General,  and  under  the  statute  54  &  55  Yict.  c.  17,  by  the 
Charity  Commissioners.    These  two  positions  I  propose  to 
consider  separately  in  the  order  in  which  I  have  stated  them. 

The  question  being  one  of  personal  liability,  I  do  not  concern 
myself  with  the  legal  remedy  by  distress  of  goods  found  on  the 
land  charged,  or  the  equitable  remedy  against  the  land  itself,  as 
illustrated  in  a  series  of  cases  of  which  Cupit  v.  Jackson  (1) 
and  Hambro  v.  Hambro  (2)  may  be  taken  as  examples. 

The  leading  authority  on  the  liability  of  the  possessors  of  lands 
subject  to  a  rent-charge  to  an  action  for  debt  is  Thomas  v. 
Sylvester,  (3)  There  the  declaration  stated  "  that  the  plaintiff^ 
being  seised  in  fee  of  certain  messuages,  granted  them  by  inden- 
ture to  C,  subject  to  the  payment  to  the  plaintiff,  his  heirs  and 
assigns,  of  a  rent-charge,  and  C.  covenanted  to  pay  the  rent- 
charge  ;  that  afterwards  all  the  estate  of  C.  vested  in  the  defend- 
ant, who  did  not  pay  the  rent-charge"  ;  and  it  was  held  on 
demurrer  that  the  declaration  was  good.  The  person  there 
sued  was  the  person  in  whom  the  land  had  become  vested  for 
all  the  estate  of  the  grantor  of  the  rent-charge,  and  the  grounds 
on  which  he  was  held  liable  are  thus  stated  by  Blackburn  J» 


(1)  13  Price,  721. 


(2)  [1894]  2  Ch.  564. 


(3)  L.  R.  8  Q.  B.  368. 
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He  says  (1)  :  "1  think  the  only  question  which  it  is  necessary  to  stiFiLING  J. 
decide  is,  whether  the  plaintiff,  the  grantee  of  the  rent-charge,  1896 
is  entitled  to  compel  the  terre-tenants  to  pay  it  by  a  personal  re 
action.  I  may  remark  that  the  indenture  may  he  regarded  as  ^^nts^^ 
containing  a  grant  in  fee  of  a  rent-charge  under  the  Statute  of  Greenwich. 
Uses,  and  that  a  rent  having  been  duly  created,  debt  will  lie. 
Under  the  old  law  the  remedy  to  recover  a  freehold  rent  was  by 
real  action,  and  as  long  as  the  freehold  continued  debt  could 
not  be  maintained  ;  but  when  the  freehold  estate  came  to  an 
end,  then,  inasmuch  as  a  real  action  could  no  longer  be  brought, 
debt  would  lie  at  the  suit  of  the  person  entitled  to  the  rent- 
charge."  Then,  after  discussing  some  of  the  old  cases,  he  said  : 
"  If  the  present  case  had  occurred  before  the  passing  of  3  &  4 
Will.  4,  c.  27,  the  rent-charge  being  in  fee,  the  plaintiff  would 
have  been  driven  to  a  real  action  to  recover  it.  But  the  Legis- 
lature having  by  that  Act  abolished  real  actions,  we  have  to 
consider  the  question,  whether  we  must  not  apply  the  principle 
of  the  common  law  to  the  present  case.  The  principle  was, 
that,  when  the  estate  for  life  had  terminated,  an  action  of  debt 
for  arrearages  would  lie.  It  seems  to  me  to  follow,  upon  a 
similar  principle,  that  when  the  real  action  has  been  abolished 
the  grantee  of  a  rent-charge  in  fee  may  maintain  an  action  of 
debt  against  the  terre-tenant ;  and  this  was  the  opinion  of 
Pollock  C.B.  in  Varley  v.  Leigh  (2),  though  that  opinion  was 
not  necessary  to  the  decision,  and  Rolfe  B.  did  not  concur. 
The  authorities  brought  before  us,  however,  were  not  cited. 
I  think  that  real  actions  being  now  abolished,  debt  will  lie ;  and 
that  the  authorities  shew  that  it  will  lie  against  the  assignee  of 
the  land  as  well  as  against  the  original  grantor.  This  is  not  a 
question  of  a  covenant  running  with  the  land,  but  whether, 
where  there  is  a  irent  in  fee  issuing  out  of  land,  the  owner  of 
the  rent  may  not  sue  the  terre-tenant  in  debt,  although  the 
terre-tenant  was  not  the  original  grantor.  It  seems  to  me  that, 
according  to  authority,  reason,  and  justice,  he  may  maintain 
the  action."  Quain  J.  puts  it  thus  :  "If  a  man  comes  into 
possession  of  land  as  tenant  in  fee,  he  is  the  pernor  of  the 
profits  of  the  land,  and  was  liable  to  a  real  action  for  the 
(1)  L.  K.  8  Q.  B.  370.  (2)  2  Ex.  446. 
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STIRLING  J.  non-payment  of  a  rent-charge  created  by  a  former  tenant  in  fee ;  if 

1896  this  be  so,  since  real  actions  are  abolished,  an  action  of  debt  will 

jn  re  li^-"    This  casc  was  followed  by  the  Cornet  of  Appeal  in  England 

^ENT?^  in  Christie  v.  Barker  (1),  where  it  w^as  held  that  the  action  of 

•Greenwich,  debt  would  lie  against  the  owner  and  occupier  of  a  portion  only 
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of  the  lands  subject  to  the  rent-charge.  In  In  re  Blackburn 
and  District  Benefit  Building  Society  (2)  it  was  explained  by 
the  Court  of  Appeal  that,  though  an  action  of  debt  lay,  the  rent- 
charge  itself  did  not  constitute  a  debt.  Cotton  L.J.  says  : 
Undoubtedly  an  action  for  debt  may  be  brought  against  the 
terre-tenant  for  a  rent-charge.  That  was  decided  in  TJiomas  v. 
Sylvester.  (3)  It  is  not  that  there  is  any  charge  on  them  on 
account  of  their  holding  the  land,  but  only  that  when  the  land 
is  vested  in  any  one  he  contracts  a  liability  to  pay  the  rent- 
charge  while  he  holds  the  land. ' '  It  was  held  that  the  liquidators 
of  the  society,  who  got  no  profits  and  did  their  best  to  get  rid 
of  the  land,  were  not  personally  liable.  In  Searle  v.  Cooke  (4) 
the  Court  of  Appeal  again  followed  TJiomas  v.  Sylvester  (3),  and 
ordered  the  tenant  on  the  roll  of  copyholds,  who  was  in  posses- 
sion and  receipt  of  the  rents  to  an  amount  exceeding  the  rent- 
charge,  to  pay  personally  the  arrears  of  the  rent-charge. 

In  Sioift  V.  Kelly  (5)  it  was  held  by  the  Court  of  Queen's 
Bench  in  Ireland  that  where  by  a  marriage  settlement  lands 
were  granted  to  a  trustee  to  the  use  that  A.,  in  case  she  should 
survive  the  settlor,  should  after  his  decease  take  and  enjoy  for 
her  own  benefit  a  yearly  rent-charge  of  150Z.  by  way  of  jointure 
during  her  life,  and  subject  thereto  to  the  use  of  the  trustees 
for  the  term  of  100  years  upon  trust  for  securing  payment 
of  the  rent-charge,  and  subject  thereto  to  the  use  of  the  grantor 
in  fee,  and  the  grantor  died  having  devised  the  lands  to  the 
defendant,  who  entered  into  possession,  the  defendant  as  terre- 
tenant  was  liable  to  an  action  of  debt,  whether  he  received 
profits  from  the  land  or  not ;  but  this  was  reversed  on  appeal 
on  the  ground  of  the  existence  of  the  term  of  100  years.  It 
was  afterwards  held  by  the  Vice-Chancellor  of  Ireland  in 

(1)  53  L.  J.  (Q.B.)  537.  (3)  L.  E.  8  Q.  B.  368. 

(2)  42  Ch.  D.  343,  349.  (4)  43  Ch.  D.  519. 

(5)  24  L.  R.  Ir.  107,  478. 
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Odium  V.  Tho7npson  (1),  that  the  owner  of  the  rent-charge  was  STIRLING  J. 

only  entitled  to  the  amount  of  the  profits  received  by  the  owner  1896 

of  the  land.    But  in  a  recent  case  in  this  country  of  Pertivee 

V.  Toionsend  (2),  ColHns  J.  has  come  to  the  same  conclusion  "^^nts^^ 

as  that  arrived  at  by  the  Court  of  Queen's  Bench  in  Ireland,  Greenwich. 

namely,  that  where  the  action  lies  the  owner  of  the  rent-charge  commk- 

is  entitled  to  recover  whether  the  defendant  in  possession  has  signers 

or  has  not  received  rents  and  profits.   I  have  had  an  opportunity  Green. 

of  reading  the  judgment,  and  I  agree  with  the  conclusion  at 

which  the  learned  judge  arrived.    The  fact,  therefore,  if  such 

it  is,  that  the  respondent  has  not  received  any  profits  from  his 

occupation,  affords  no  answer  to  the  claim  made  against  him. 

In  all  these  cases,  however,  the  action  was  brought  against  the 

owner  in  fee  of  the  land,  and  the  question  of  whether  a  tenant 

for  years  is  liable  to  an  action  for  debt  is  one  on  which  I 

have  been  unable  to  find  any  reported  authority,  and  I  feel 

compelled  to  enter  into  the  consideration  of  the  law  as  found 

in  the  earlier  authorities. 

In  s.  233  of  Littleton  the  nature  of  the  remedy  given  to  the 
owner  of  a  rent-seek  is  thus  stated :  If  a  man  which  hath  a 
rent  secke,  be  once  seised  of  any  parcell  of  the  rent,  and  after 
the  tenant  will  not  pay  the  rent  behind,  this  is  his  remedie. 
He  ought  to  go  by  himself e  or  by  others  to  the  land  or  tenements 
out  of  which  the  rent  is  issuing,  and  there  demand  the  arrearages 
of  the  rent ;  and  if  the  tenant  denie  to  pay  it,  this  deniall  is  a 
disseisin  of  the  rent.  Also,  if  the  tenant  be  not  then  readie  to 
pay  it,  this  is  a  denial,  which  is  a  disseisin  of  the  rent.  Also,  if 
the  tenant,  nor  any  other  man,  be  remaining  upon  the  lands  or 
tenements  to  pay  the  rent  when  he  demandeth  the  arrearages, 
this  is  a  deniall  in  law,  and  a  disseisin  in  deed,  and  of  such 
disseisins  he  may  have  an  assise  of  novel  disseisin  against  the 
tenant,  and  shall  recover  the  seisin  of  the  rent,  and  his 
arrearages,  and  his  dammages,  and  the  costs  of  his  writ  and  of 
his  plea."  And  in  s.  238  Littleton  deals  with  the  case  of  rent- 
charge,  and  says:  ''Deniall  is  a  disseisin  of  a  rent-charge, 
as  well  as  of  a  rent-secke."  It  appears,  therefore,  that  against 
the  person  designated  in  s.  233  as  tenant  the  owner  of  the 
(1)  31  L.  E.  Ir.  394.  (2)  [1896]  2  Q.  B.  129. 
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STIRLING  J.  rent-charge  might,  by  assise  of  novel  disseisin,  recover,  not 
1896      merely  seisin  of  the  rent,  but  the  arrears  of  the  rent-charge  and 
j^yg      damages.    A  form  of  judgment  in  accordance  with  the  law 
^ENTs^  ^^^^  down  is  to  be  found  in  Eastell's  Entries  at  p.  78  b ; 

Greenwich,  and  it  appears  to  me  that  the  conclusion  is  that  the  person 
CommTs^  liable  in  law  for  payment  of  the  rent  is  the  person  thus 
designated  as  tenant.  Who  is  the  tenant  "  thus  referred  to  ? 
Must  he  be  the  tenant  of  the  freehold,  or  is  the  tenant  for 
years  included  ?  On  this  light  may  be  thrown  if  once  we 
discover  who  is  the  proper  defendant  to  an  assise  of  novel 
disseisin  for  non-payment  of  rent. 

Now  this  point  is  discussed  in  Bj^ediman's  Case.  (1)  It  was 
there  held  that  the  payment  of  a  rent-charge  by  the  tenant  for 
years  created  no  seisin  so  as  to  bind  the  tenant  of  the  free- 
hold, and  enable  the  owner  of  the  rent-charge  to  sue  by  assise 
of  novel  disseisin.  This  decision  was  supported  on  several 
grounds.  The  first  is  this  :  "In  respect  of  the  imbecility  and 
smallness  of  the  interest  of  tenant  for  years  who  at  the 
common  law  could  neither  prejudice  nor  draw  the  estate  of 
freehold  in  question,  for  although  the  recovery  against  the 
tenant  of  the  freehold  was  by  agreement,  tenant  for  years  could 
not  be  received  before  the  Statute  of  Gloucester,  nor  could  he 
falsify  the  recovery  before  the  statute  of  21  Hen.  8.  So  that 
by  the  common  law,  tenant  for  years  was  subject  to  the 
pleasure  of  the  tenant  of  the  freehold  ;  for  he  could  not  falsify 
a  recovery  of  the  freehold  in  respect  of  the  feebleness  of  his 
estate,  and  none  by  the  common  law  could  falsify  a  recovery  of 
the  freehold,  but  he  who  had  a  freehold."  Later  on  occurs 
this  :  "It  was  further  agreed,  that  forasmuch  as  a  rent-charge 
or  a  rent-seek  was  against  common  right,  that  in  an  assise 
thereof  all  the  terre-tenants,  sc.  the  tenants  of  the  freehold 
(who  always  are  in  law  intended  within  these  words  terre- 
tenants),  ought  to  be  named  ....  And  thereupon  it  was  con- 
cluded, that  if  in  case  of  disseisin  which  is  tortious,  and 
privation  of  seisin,  the  tenants  of  the  freehold  ought  to  be 
named  and  made  party,  a  fortiori,  in  the  case  of  seisin,  which 
in  this  case  is  creation  of  remedy  for  the  rent,  the  tenant  of 

(1)  6  Rep.  56  b. 
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the  freehold  ought  to  be  party  and  principal  agent  in  the  STIRLING  J. 
perfection  thereof."    It  appears,  therefore,  that  in  an  assise  of  1896 
novel  disseisin  all  the  terre-tenants  (meaning  thereby  the  tenants      jn  re 
of  the  freehold)  whose  lands  were  liable  for  payment  of  rent  ^rents*^ 
ought  to  be  named ;  and  it  was  further  laid  down  that  if  they  Greenwich. 
were  not  named  the  defendant  might  plead  in  abatement :  see  oommis^ 
Dyer's  Keports,  foL  31  b,  pi.  216.    According  to  our  modern  signers 
practice,  as  has  been  decided  in  the  case  to  which  I  already  Green. 
referred  of.  Christie  v.  Barker  (1),  it  is  no  longer  necessary  that  ' 
all  terre-tenants  should  be  parties ;  but  the  passage  which  I 
have  just  quoted  appears  to  me  to  shew  that  the  tenant  of  the 
freehold  was  the  proper  and  necessary  defendant  to  an  action 
of  novel  disseisin  for  rent-charge  or  rent-seek,  and  prima  facie, 
therefore,  the  person  contemplated  in  s.  233  of  Littleton  as 
liable  for  payment  of  it. 

In  OgneVs  Case  (2)  it  was  held  that  so  long  as  the  rent-charge 
continued  an  action  of  debt  could  not  lie.  In  LilUngston's 
Case  (3)  it  was  held  that,  when  the  rent-charge  ceased  an  action 
of  debt  would  lie,  even  though  the  deed  creating  the  rent-charge 
contained  a  provision  that  the  grantor  should  not  be  charged 
on  a  writ  of  annuity  ;  and  the  report  states  the  law  thus  (4) : 

It  was  also  resolved,  that  although  there  is  an  express  proviso 
that  the  person  shall  not  be  charged  in  a  writ  of  annuity,  yet, 
in  such  case  after  the  annuity  or  rent  determined,  the  person  of 
the  terre-tenant  shall  be  charged  in  debt  for  the  arrearages, 
because  the  annuity  is  determined,  and  he  hath  no  other 
remedy."  The  person,  therefore,  against  whom  the  action  lay 
was  the  terre-tenant — that  is,  as  is  laid  down  in  Brediman's 
Case  (5),  the  tenant  of  the  freehold.  One  reason  why  a  tenant 
for  years  could  not  by  payment  of  the  rent  give  seisin  as  against 
the  tenant  of  the  freehold  was,  as  already  pointed  out  in  Bredi- 
maiis  Case  (5),  the  imbecility  and  smallness  of  the  interest  of 
tenant  for  years."  Where  the  freehold  interest  is  preceded  by  a 
chattel  interest  only,  the  freehold  is  (see  Burton's  Compendium, 
8th  ed.  p.  270)  a  present  interest  in  most  of  the  circumstances 

(1)  53  L.  J.  (Q.B.)  537.  (3)  7  Rep.  38  a. 

(2)  4  Rep.  48  b.  (4)  Ibid.  39  b. 

(5)  6  Rep.  56  b. 
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STIRLING  J.  and  incidents  of  title.  The  freeholder  is  in  possession  through 
1896  the  tenant  for  years,  who  in  early  times  was  looked  upon  by 
the  law  as  merely  the  bailiff  of  the  freeholder.  This  may 
be  the  reason  why  no  mention  is  made  in  these  early  cases  of 
the  tenant  for  years  being  liable  in  an  action  for  non-payment 
of  the  rent-charge,  and  in  only  one  reported  case  have  I  been 
able  to  find  any  judgment  against  the  tenant  for  years.  That 
is  the  case  of  Cutis  v.  West  (1),  and  there  the  tenant  for  years 
not  merely  did  not  pay  the  rent-charge,  but  deliberately  paid  it 
to  a  person  not  entitled.  It  was  there  held  that  the  true  owner 
might,  under  the  circumstances,  treat  him  as  a  disseisor,  and 
have  a  remedy  against  him  by  assise. 

By  the  statute  32  Hen.  8,  c.  37,  provision  was  made  for  the 
recovery  of  arrears  of  rents  in  certain  cases  where  the  common 
law  gave  either  no  remedy  or  an  imperfect  remedy  ;  and  under 
the  statute  the  liability  of  the  tenant  for  years  was  discussed 
in  three  cases,  but  was  not  finally  determined.  The  first  is  the 
case  of  Lambert  v.  Austin.  (2)  I  will  read  from  the  report  in 
Cro.  Ehz.  There  "  the  defendant  avowed  upon  32  Hen.  8,  c.  37, 
as  executor ;  for  that  Lady  Southwell  was  seised  in  fee  of  the 
manor  of  Weston,  and  3  Eliz.  granted  a  rent  of  5?.  per  annum 
to  Kichard  Adamson  for  his  life,  issuing  out  of  the  manor,  who 
made  the  defendant  his  executor,  and  died  28  Eliz.,  and  for  ten 
years  arrearages  between  17  &  28  Eliz.  he  avowed.  The  plain- 
tiff replied,  that  after  the  grant  scil.  12  Eliz.,  Lady  SouthweM 
made  a  feoffment  of  this  manor  to  Copley,  who  13  Eliz.  let 
the  land  to  Brocket  for  twenty-one  years,  which  occupied  it  for 
the  term,  which  expired  34  Eliz.,  and  afterwards  Copley  let  it 
to  the  plaintiff  for  three  years ;  upon  whom  the  distress  was 
taken,  and  upon  this  it  was  demurred."  "  The  question,"  it 
is  stated  by  the  reporter,  ''rests  only  for  the  rent  incurred 
during  the  term,  if  by  the  statute  he  may  distrain  for  it  after 
the  term  expired,  upon  him  in  the  reversion."  It  was  held  by 
Gawdy  and  Eenner  J  J.  that  "  The  tenant  of  the  freehold  is 
only  to  be  charged,  for  an  assize  only  lieth  against  him,  and  he 
is  the  party  that  is  to  attorn ;  and  the  lessee  for  years  is  only 
chargeable  for  his  cattle  being  upon  the  land,  as  a  stranger 
(1)  Dyer,  fol.  141  b,  pi.  47.  (2)  Cro.  Eliz.  332 ;  Owen's  Eep.  117. 


2Ch. 


CHANCEEY  DIVISION. 


823 


In  re 
Herbage 
Rents, 
Green  WICB5, 

Charity  " 
Commis- 
sioners. 

V. 

Green. 


shall  be  in  that  case  ;  and  the  intent  of  the  statute  was  only  to  STIRLING  J 
give  remedy  against  him  who  was  chargeable  in  the  life  of  the  1896 
testator."  Clench  and  Popham  J  J.  contra  :  "  That  the  tenant 
for  years  is  only  chargeable  in  debt,  for  the  rent  incurred  during 
the  years,  and  not  the  tenant  of  the  freehold,  and  both  are 
chargeable,  one  with  an  assise,  and  the  other  with  a  distress 
during  the  estate.  Then  it  is  to  be  considered  in  this  case  who 
is  chargeable  by  the  intent  of  the  statute."  Then  they  discuss 
the  liability  under  the  statute.  The  Court  was  equally  divided  on 
the  question,  and  no  decision  appears  to  have  been  come  to.  It 
will  be  observed,  however,  that  all  the  members  of  the  Court  are 
agreed  that  during  the  continuance  of  the  rent-charge  assise 
lay  against  the  tenant  of  the  freehold,  and  that  the  tenant  for 
years  could  only  be  affected  by  distress.  It  is  not  suggested 
that  in  the  cases  in  which  the  common  law  gave  a  right  of 
action  of  debt  the  tenant  for  years  could  be  sued,  and  the  point 
on  which  a  difference  of  opinion  arose  was  really  on  the  true 
construction  of  32  Hen.  8,  c.  37.  The  same  question  was  raised 
in  Bingham  and  Parkhiirst's  Case  (1),  and  caused  a  similar 
division  of  opinion ;  but  no  decision  was  called  for  in  the 
peculiar  circumstances  of  the  case. 

In  Dunsh  v.  Smith  (2)  an  action  was  brought  under  the 
statute  32  Hen.  8  for  arrears  of  a  rent-charge  against  a  mere 
occupier.  The  report  is  very  short,  and  runs  thus  :  In  an 
action  of  debt  brought  by  an  executor  for  the  arrears  of  a  rent- 
charge,  upon  the  statute  of  32  Hen.  8,  the  plaintiff  declares 
that  the  defendant  in  the  life  of  the  testator  did  enter  into  the 
land  out  of  which  the  rent  was  issuing,  and  occupied  it,  and 
took  the  profits  thereof  by  the  space  of  five  years  :  and  demands 
the  arrears  of  the  rent  for  that  time.  And  after  a  verdict  for 
the  plaintiff,  Mainard  moved  that  the  action  will  not  lie  for  the 
arrears  against  the  occupiers,  for  the  statute  gives  it  against 
the  tenants  of  the  land.  To  which  Hale  answered,  that  at  the 
common  law  the  action  lay  against  him  that  took  the  profits  of 
the  land,  and  against  the  husband  that  was  seized  in  right  of 
his  wife.  (2.)  That  this  action  is  given  in  lieu  of  a  distress  ; 
and  the  beasts  of  the  occupiers  were  chargeable  to  the  distress. 
(1)  Littleton's  Rep.  93.  (2)  Aleyn's  Rep.  62. 1 
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STIRLING  J.  (3.)  That  it  would  be  convenient  that  the  plaintiff  should  be 
1896       compelled  to  inquire  out  in  whom  the  estate  was  of  right :  But 
judgment  was  stayed.    And  Koll  doubted  of  the  case;  but 
inclined  against  the  plaintiff." 

This  was  an  action  brought  against  a  mere  occupier,  and  it 
would  be  inconsistent  with  the  decision  arrived  at  by  the  Court 
of  Appeal  in  Ireland  in  Swift  y.  Kelly  (1)  now  to  hold  that  mere 
occupation  imposed  an  obligation  to  pay  the  rent-charge. 

Such  is  the  state  of  the  authorities  so  far  as  I  have  been  able 
to  discover ;  and  in  my  judgment  they  do  not  support  the  con- 
clusion that  a  mere  tenant  for  years  is  liable  in  an  action  of 
debt  for  non-payment  of  a  rent-charge  issuing  out  of  the  land 
of  which  he  is  in  occupation,  except  under  special  circumstances 
such  as  occurred  in  Cutis  v.  West.  (2) 

I  now  pass  on  to  consider  the  second  position,  namely, 
whether,  if  the  Attorney-General  were  suing,  he  could  recover 
from  the  defendant  the  amount  of  arrears  in  an  action  in  the 
Chancery  Division.  It  is  well  established  that  the  Attorney- 
General  may  enforce  payment  of  arrears  of  a  rent-charge  created 
in  favour  of  a  charity  against  the  person  liable  for  the  payment. 
Examples  are  to  be  found  in  A  ttorneij -General  v.  Bolton  (3)  and 
Attorney -General  v.  Gascoigne.  (4)  In  the  cases  of  Attorney- 
General  V.  Jackson  (5)  and  Attorney -General  v.  Naylor  (6), 
which  were  cited  and  relied  on  in  the  argument,  the  suits  are 
spoken  of  as  directed  against  the  terre-tenants  of  the  freehold, 
and  in  no  case,  so  far  as  I  have  been  able  to  find,  has  the 
defendant  ever  been  a  mere  tenant  for  years. 

In  Woodford  Parish  v.  Parkhurst,  Duke's  Charitable  Uses, 
p.  70,  the  case  was  this  :  "  Sir  Henry  Leigh  did  purchase  copy- 
hold lands  in  Woodford,  in  the  name  of  two  of  his  younger 
sons,  and  their  heirs,  they  being  within  age ;  and  by  his  will, 
deviseth  to  Sir  William  Martin,  and  other  parishioners  of 
Woodford,  and  their  heirs,  a  rent-charge  of  40^.  per  annum 
out  of  this  copyhold  land,  for  relief  of  the  poor  there,  and 
dies  :   Sir  William  Martin  purchaseth  this  land,  and  enjoys 


(1)  24  L.  R.  Ir.  478. 

(2)  Dyer,  fol.  141b,  pi.  47. 

(3)  3  Anstr.  820. 


(4)  2  My.  &  K.  647. 

(5)  11  Yes.  365. 

(6)  1  H.  &  M.  809. 
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it  for  many  years,  and  then  sells  the  land  unto  Parkhurst  and  STIRLING  J. 
his  heirs  :  Parkhurst  hath  notice  of  the  charitable  use  :  between  1896 
the  surrender  and  his  admittance,  the  commissioners  decree  jn  re 
Parkhurst  to  pay  all  the  arrearages  since  Sir  Henry  Leigh  s  ^^ent^^ 
death ;  and  upon  his  appeal  the  Lord  Keeper  resolved  these  Greenwich. 
points  "  (I  pass  by  the  first,  as  not  being  material)  :  "  Secondly, 
resolved,  that  the  rent,  although  it  v^as  extinct  in  law,  by  Sir 
William  Martin's  purchase,  yet  by  the  commissioners'  decree 
it  is  revived.  Thirdly,  resolved,  the  rent  is  not  extinct  by  this 
purchase,  although  he  had  no  notice  of  the  same,  for  that  the 
purchase  is  of  another  thing  than  was  given  to  the  charitable 
use.  Fourthly,  resolved,  that  the  rent  is  a  charge  which  goes 
with  the  land,  in  whose  hands  soever  it  comes,  and  a  distress 
may  be  taken  for  the  arrearages,  upon  the  ter-tenant,  for  the 
time  it  was  in  arrear  in  other  hands  ;  and  the  owner's  remedy, 
•to  have  contribution  against  all  others  that  enjoyed  the  land 
before  him,  is  by  suit  in  Chancery ;  and  here  Parkhurst,  by  the 
decree,  had  contribution  against  all  others  that  enjoyed  the 
land  charged,  and  suffered  arrearages  to  accrue  in  their  time." 
There  the  remedy  by  distress  is  spoken  of,  but  still  only  as 
against  the  terre-tenant  or  tenant  of  the  freehold,  and  there 
are  to  be  found  other  passages  in  Duke  to  the  like  effect.  I 
have  considered  them  all ;  but  in  my  judgment  they  do  not  go 
beyond  this,  that  when  a  legal  rent-charge  has  been  created  for 
charitable  purposes  the  Attorney-General  may  in  equity  enforce 
payment  against  the  persons  legally  liable  to  pay,  even  although 
the  legal  title  to  the  rent-charge  may  not  be  clear  or  be 
defective. 

I  therefore  come  to  the  conclusion  that  it  is  not  made  out,  in 
the  absence  of  special  circumstances,  that  the  tenant  for  years 
is  legally  liable,  and  I  think  that  the  present  summons  fails  and 
must  be  dismissed. 


Solicitors  :  Glahon  ;  Ingle,  Holmes  d-  Sons. 


H.  B.  H. 
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Practice — Discovery — Production  of  Documents — Sealing  up — Privilege — Eele- 
vancy — Inspection  hy  Court  or  Judge — Jurisdiction — Pules  of  the  Supreme 
Court,  1883,  Order  xxxi.,  r.  19a,  suh-r.  2. 

The  word  "  privilege "  in  Order  xxxi.,  r.  19a,  sub-r.  2,  is  not  to  be 
construed  in  a  narrow  sense  so  as  to  exclude  the  case  of  an  objection  to- 
discovery  based  on  the  ground  of  irrelevancy.  It  includes  any  ground  oa 
which  inspection  is  sought  to  be  resisted. 

Motion. 

Tlie  plaintiffs  and  defendant  carried  on  the  business  of  wine 
and  spirit  merchants  in  co-partnership  ;  and  in  this  action  the- 
plaintiffs  sought  to  have  the  partnership  dissolved  on  the  ground 
that  the  defendant  by  his  conduct  had  prejudicially  affected  the 
carrying  on  of  the  business,  and  had  committed  various  breaches 
of  the  partnership  agreement. 

The  plaintiffs  had  by  their  affidavit  of  documents  disclosed 
certain  books,  called  journey  address  books,  which  contained 
the  names  and  addresses  of  customers  of  the  firm  upon  whom 
one  of  the  plaintiffs  in  the  discharge  of  his  duties  as  traveller  for 
the  firm  was  in  the  habit  of  calling  for  the  purpose  of  soliciting 
orders.    The  books  also  contained  various  memoranda  with  ; 
regard  to  the  customers  and  their  requirements,  and  notes  relating  t 
to  private  affairs  of  the  plaintiff  to  whom  the  books  belonged.  | 
Before  producing  the  books  the  plaintiffs  had  sealed  up  portions-  | 
of  them  on  the  ground  that  they  were  not  relevant  to  the 
matters  in  question  in  the  action,  or  any  of  them. 

This  was  a  motion  by  the  defendant  asking  that  the  sealed- 
up  portions  of  the  books  might  be  unsealed. 

Buckley,  Q.C.,  and  Henry  Terrell,  for  the  defendant,  relied 
upon  Order  xxxi.,  r.  19a,  sub-r.  2. 

Hastings,  Q.C.,  J.  M.  Solomon,  and  T.  Willes  Chitty,  for  the 
plaintiffs.  This  is  not  a  question  of  a  claim  of  privilege.  We 
do  not  claim  privilege  for  the  sealed-up  portions  of  the  books ;  j 
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we  only  say  that  they  are  not  relevant.    The  rule,  therefore,  STIRLING  J. 
does  not  apply,  and  the  Court  has  no  jurisdiction  to  inspect  the  189G 
sealed -up  portions.    All  the  books  of  practice  invariably  treat  ehrmann 

privilege  "  as  distinct  from  irrelevancy  :  The  Annual  Practice,  ehrm\nm 
1896,  p.  615  ;  Seton  on  Decrees,  5th  ed.  pp.  73-75.   

Buckley i  Q.C.,  in  reply.  The  Court  has  alv^ays  had  power 
to  unseal  in  order  to  test  the  truth  of  an  affidavit  claiming 
privilege  for  documents  which  have  been  sealed  up :  Bray 
on  Discovery,  pp.  234,  235.  But  the  case  is  now  governed  by 
Order  xxxi.,  r.  19a,  sub-r.  2.  The  Court  will  not  restrict  the 
meaning  of  the  word  privilege  "  in  that  rule  to  the  narrow 
sense  suggested  on  behalf  of  the  plaintiffs. 

Stirling  J.    On  behalf  of  the  defendant,  I  am  referred  to 
Order  xxxi.,  r.  19a,  sub-r.  2,  which  says :  "  "Where  on  an 
application  for  an  order  for  inspection  privilege  is  claimed  for 
any  document,  it  shall  be  lawful  for  the  Court  or  a  judge  to 
inspect  the  document  for  the  purpose  of  deciding  as  to  the 
validity  of  the  claim  of  privilege."    It  is  said  for  the  plaintiffs 
that  that  rule  does  not  apply,  because  ''privilege"  there  is 
to  be  read  in  a  narrow  sense,  and  as  not  extending  to  an  objec- 
tion to  discovery  based  on  the  ground  of  irrelevancy.    I  am 
referred  to  two  text-books,  namely,  the  Annual  Practice  and 
Seton  on  Decrees,  in  both  of  which,  it  is  said,  in  discussing 
questions  as  to  discovery,  "privilege"  is  used  in  a  narrow 
sense.   For  example,  in  the  Annual  Practice,  at  p.  615,  it  is  put : 
"  Grounds  on  which  discovery  can  be  resisted.    If  the  discovery 
required  is  clearly  relevant  there  are  four  grounds  only  upon 
which  it  can  be  resisted  as  of  right,  (a)  as  being  criminatory  or 
penal,  (b)  as  being  within  the  doctrine  of  legal  professional 
privilege,  (c)  as  disclosing  the  party's  evidence,  (d)  as  being- 
injurious  to  public  interests."    I  am  not  quite  sure  whether 
the  argument  extends  to  limiting  the  word  "privilege"  to 
that  which  is  described  "  as  being  within  the  doctrine  of  legal 
professional  privilege,"  or  whether  it  extends  to  all  four  grounds, 
but  excludes  irrelevancy.    The  narrowest  meaning  of  all  cer- 
tainly would  be  that  of  legal  professional  privilege.    Again,  in 
Seton  on  Decrees  the  grounds  of  objection  to  discovery  are 
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STIRLING  J.  put  in  this  form  :  first,  irrelevancy ;  secondly,  discovery  relating 
1896       exclusively  to  his  ov^n  case  ;  thirdly,  premature  discovery ;  and 

^--v— '  .     .  .  .... 

Ehrmann  then  privilege  under  various  heads  ;  and  again  it  is  said  that  I 
Ehrmann  lesbd.  "privilege  "  in  that  rule  in  some  sense  such  as  to 

  exclude  irrelevancy.    Nov^,  I  do  not  think  that  I  ought  so  to 

read  that  rule.  It  seems  to  me  that  by  the  word  "privilege" 
there  is  meant  any  ground  on  v^hich  inspection  is  sought  to 
be  resisted ;  and  that  it  is  not  limited  to  the  narrov^  sense. 
There  has  not  been  cited  any  passage  in  the  rules  in  which  the 
word  is  used  in  that  limited  sense  ;  and,  when  one  looks  at 
the  reason  of  the  thing,  it  seems  to  me  that  the  present  case 
falls  within  the  mischief  which  the  rule  was  intended  to  meet. 
Cases  have  occurred  in  which  the  person  making  an  affidavit 
has  claimed  privilege  from  production  on  a  ground  which  was 
strongly  suspected  by  the  Court  to  be  unfounded ;  but  the 
Court,  being  bound  by  the  affidavit  according  to  the  old 
practice,  was  unable,  before  the  trial,  to  ascertain  whether  the 
suspicions  which  might  be  formed  with  regard  to  the  truth  of 
the  affidavit  were  or  were  not  well  founded.  I  remember  one 
case  in  which  production  was  resisted  before  the  late  Master  of 
the  Kolls  on  the  ground  that  the  documents  related  exclusively 
to  the  case  of  the  defendant,  and  he  made  a  proper  affidavit  to 
that  effect.  At  the  trial,  when  those  documents  were  produced, 
the  case  was  decided  in  favour  of  the  plaintiff,  to  a  large 
extent  on  those  very  documents  ;  and  there  are  other  cases 
in  which  similar  objections  to  discovery  have  been  made,  and 
have  proved  to  be  unfounded.  I  believe  it  was  the  object  of 
the  rule  to  free  the  Court  from  the  fetters  imposed  by  the  old 
practice,  and  enable  it  to  be  determined  at  once  whether  or  no 
the  objection  which  is  sought  to  be  raised  is  well  or  ill  founded. 
If  that  be  the  object  of  the  rule,  it  seems  to  me  that  an 
objection  to  production  on  the  ground  of  irrelevancy  is  just  as 
much  within  the  mischief  as  an  objection  that  the  document  in 
question  was  a  communication  which  fell  within  the  doctrine 
as  to  professional  privilege,  or  that  it  was  one  which  related 
exclusively  to  the  defendant's  own  case.  I  confess  that,  having 
regard  to  the  nature  of  the  affidavit  which  has  been  made  in 
this  case,  I  have  a  very  strong  suspicion  that  these  books  may 
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turn  out  not  to  be  within  the  privilege  which  is  claimed  for  STIRLING  j. 
them;  and  that  portions  of  them  which  are  sealed  up  may  1896 
turn  out  to  be  relevant.    This  is  an  application  for  an  order  Ehrmann 
for  inspection  ;  privilege  is  claimed  for  the  sealed-up  portions  ehrmann, 
on  the  ground  of  irrelevancy.    It  seems  to  me  that  it  is  within 
the  meaning  of  the  order ;  and  I  therefore  propose  to  do  what 
the  order  allows  the  Court  to  do — namely,  to  inspect  one  of 
these  books  myself  in  order  to  satisfy  myself  whether  that 
claim  is  justly  made  or  not. 


Solicitors:  Wild  cO  Wild;  Goldberg,  Langdon,  Barrett  d 
Newall. 

G.  A.  S. 
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In  re  NOBBS. 
NOBBS  V.  LAW  EEVEESIONAKY  INTEEEST 
SOCIETY. 

[1895    N.  901.] 

Practice — Originating  Summons — Construction  of  Deed — Bules  of  Supreme 
Court  J  Order  liv.  A,  r.  1 — Application  hy  Mortgagor  without  offering  to 
Redeem, 

Under  Order  liv.  A,  r.  1,  a  mortgagor  may  apply  by  originating 
summons  for  the  determination  of  a  question  of  construction  arising  under 
the  mortgage  deed  without  offering  to  redeem. 

Where  the  mortgagor  of  a  reversionary  interest  applied  under  Order  liv.,  j 
r.  1,  for  the  determination  of  the  question  whether,  according  to  the  true  i 
construction  of  the  mortgage  deed,  she  was  entitled  to  redeem  during  the 
period  fixed  by  the  deed  for  the  continuance  of  the  loan  ; — 

Held,  that  the  Court  was  bound  to  decide  the  question,  and  ought  not 
to  put  the  mortgagor  on  the  terms  of  offering  to  redeem. 

j 

Oeiginating  Summons  under  Order  liv.  A  for  the  construe-  | 
tion  of  a  mortgage  deed.  ! 

The  plaintiff,  Frances  Jane  Nobbs,  under  the  will  of  a  j 
testator  and  certain  orders  of  the  Chancery  Division,  was 
entitled  in  reversion  expectant  on  the  decease  of  her  father 
Charles  Cannon  to  two  shares  of  the  testator's  residuary  estate, 
which  were  now  represented  by  two  sums  of  1839Z.  Consolidated  | 
Stock  standing  in  court  to  the  credit  of  an  action.  \ 

By  an  indenture  of  mortgage  dated  April  25,  1892,  and  made  j 
between  the  plaintiff  of  the  one  part  and  the  defendants,  the  j 
Law  Eeversionary  Interest  Society,  Limited,  of  the  other  part, 
the  plaintiff  mortgaged  her  reversionary  interests  to  the  defend- 
ants as  security  for  llOOZ.  with  interest  at  5  per  cent.  The 
deed  contained  the  usual  covenants  for  payment  of  principal 
and  interest,  and  the  usual  proviso  for  redemption,  and  also  a 
provision  that  the  principal  and  interest  should  not  be  called  in 
during  the  life  of  Charles  Cannon,  but  that  payment  of  interest 
during  that  period  should  be  forborne  and  compound  interest 
at  5  per  cent,  accumulated  and  capitalized.    The  deed  did  not 
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contain  any  provision  in  express  terms  empowering  the  defend-  KEKEWICH 
.ant  society  to  insist  upon  the  mortgage  moneys  remaining 


upon  the  security  of  the  mortgage  until  the  death  of  Charles 
Cannon. 

The  plaintiff,  being  desirous  of  obtaining  a  further  loan  on 
the  security  of  her  reversionary  interest,  was  prevented  from-  so 
doing  by  the  refusal  of  the  defendant  society  to  be  paid  off  on 
receiving  the  usual  six  months'  notice,  their  ground  for  refusal 
being  that,  according  to  the  true  construction  of  the  deed,  they 
"Could  not  be  compelled  to  accept  payment  until  the  death  of 
Charles  Cannon. 

Accordingly  the  present  summons  was  taken  out  by  the 
plaintiff,  asking  that  under  the  Kules  of  the  Supreme  Court, 
Order  Liv.  A,  r.  1,  it  might  be  determined  whether,  according 
to  the  true  construction  of  the  indenture  of  mortgage  of 
April  25, 1892,  the  plaintiff  was  entitled  to  give  to  the  defendant 
society  a  valid  and  effectual  notice  of  her  intention,  at  the 
expiration  of  six  months  from  the  date  thereof,  to  pay  off 
the  principal  money  and  interest  owing  upon  the  security  of 
the  mortgage,  and  thereupon  to  have  a  reconveyance  of  the 
premises  comprised  in  the  mortgage,  or  whether  the  defendant 
society  were  entitled  to  insist  upon  the  principal  moneys 
remaining  upon  the  security  until  the  death  of  Charles  Cannon. 
The  summons  contained  no  offer  by  the  plaintiff  to  redeem  the 
defendant  society. 

The  summons  was  adjourned  into  court,  and  now  came  on 
for  hearing. 


1896 
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Benshaiv,  Q.C.,  and  Godefroi,ioi  the  plaintiff,  submitted  that 
according  to  the  true  construction  of  the  mortgage  deed  the 
plaintiff,  the  mortgagor,  was  entitled  to  redeem  at  any  time  on 
giving  a  proper  notice. 

MacSioinney,  for  the  defendants,  the  Law  Keversionary 
Interest  Society.  I  take  the  preliminary  objection  that  it  is  not 
competent  to  the  Court  to  entertain  these  proceedings  in  the 
absence  of  an  offer  by  the  plaintiff,  the  mortgagor,  to  redeem. 
It  is  perfectly  well  settled  that  a  mortgagor  cannot  make 
liis  mortgagee  a  party  to  any  proceedings  in  reference  to  the 
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KEKEWICH  mortgage  without  offering  to  redeem  him.    See  Balton  v, 
^'        Hayter  (1),  where  the  law  is  so  stated  by  Lord  Langdale.  (2) 
See  also  Inman  v.  Wearing  (3) ;  Harding  v.  Tingey  (4) ;  Hughes 
V.  Cook.  (5) 

[Kekewich  J.  There  is  no  doubt  about  the  general  rule  to 
which  you  refer ;  but  the  question  is  whether  it  ought  to  be 
applied  to  proceedings  under  Order  Liv.  A.  (6)] 

The  Judicature  Acts  and  the  rules  under  them  are  not 
intended  to  alter  the  rights  of  parties.  By  offering  to  redeem, 
a  mortgagor  becomes  liable  to  be  foreclosed  if  he  does  not 
redeem  within  the  time  limited  by  the  judgment.  This  is  a 
valuable  protection  to  the  mortgagee,  and  the  new  rule  could 
not  have  been  intended  to  deprive  him  of  it.  Under  rule  4 
of  Order  liv.  your  Lordship  is  not  bound  to  determine  this 
question  of  construction  upon  the  present  summons,  if  you. 
are  of  opinion  that  it  ought  not  to  be  so  determined ;  and. 
it  is  submitted  that  as  a  condition  of  its  being  so  determined 
the  plaintiff  ought  to  be  required  to  undertake  that  if  she  is 
successful  she  will  redeem  the  defendants,  with  the  usual  con- 
sequence of  being  foreclosed  if  she  does  not  redeem.  [He  then 
argued  that  upon  the  construction  of  the  mortgage  deed  the 
plaintiff  was  not  entitled  to  redeem  during  the  life  of  Charles 
Cannon.] 
No  reply  was  called  for. 


Kekewich  J.,  after  dealing  with  the  question  of  construc- 
tion, and  saying  that  he  found  nothing  in  the  terms  of  the 
mortgage  deed  to  take  away  from  the  plaintiff  the  power  which 
is  inherent  in  every  mortgagor  of  redeeming  at  a  reasonable 
time  and  on  reasonable  terms,  continued  as  follows : — I  turn. 


(1)  7  Beav.  313. 

(2)  Ibid.  319. 

(3)  3  De  a.  &  Sm.  729,  734. 

(4)  12  W.  E.  684. 

(5)  34  Beav.  407,  410. 

(6)  Order  liv.  A,  r.  1,  is  as  follows  : 
"  In  any  Division  of  the  High  Court, 
any  person  claiming  to  be  interested 
under  a  deed,  will,  or  other  written 
instrument,  may  apply  by  originating 


summons  for  the  determination  of  any 
question  of  construction  arising  under 
the  instrument,  and  for  a  declaration  of 
the  rights  of  the  persons  interested." 

By  r.  4,  "  The  Court  or  judge  shall 
not  be  bound  to  determine  any  such 
question  of  construction  if  in  their  or 
his  opinion  it  ought  not  to  be  deter- 
mined on  originating  summons." 
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now  to  the  preliminary  objection,  which  deserves  separate  KEKEWICH 
consideration,  not  only  because  it  goes  to  the  whole  root  of 
the  matter,  but  because  it  is  concerned  with  the  working  of 
a  new  rule  which  was  intended  to  be  one  of  far-reaching 
importance  and  of  great  benefit  to  suitors.  The  procedure  by 
originating  summons  in  Chancery,  which  has  given  rise  to 
a  great  increase  of  business  during  the  past  few  years,  has 
enabled  the  Court  to  construe  a  large  number  of  wills  and 
other  instruments  without  the  necessity  of  an  action  being 
brought  to  trial.  That  procedure  has  been  found  extremely 
beneficial,  and  by  this  Order  liv.  A,  the  beneficial  effect  was 
intended  to  be  extended  not  only  to  any  Division  of  the  High 
Court,  but  also  to  other  instruments  besides  those  which  until 
recently  had  been  the  subject  of  the  procedure  by  originating 
summons.  [His  Lordship  here  read  Order  liv.  A,  r.  1,  and 
continued  : — ] 

The  point  which  I  have  to  decide  is  a  question  of  construc- 
tion arising  under  a  mortgage  deed,  which  is  clearly  a  written 
instrument  within  the  words  of  the  rule  ;  but  it  is  contended  on 
behalf  of  the  defendants  that  I  ought  not  to  decide  the  point 
in  this  case  because  the  instrument  is  a  mortgage  deed,  and  the 
person  claiming  to  have  the  deed  construed  is  a  mortgagor,  and 
there  is  no  offer  by  her  to  redeem.  It  is  perfectly  well  settled, 
indeed  engrained  in  the  practice  of  the  Court,  that  no  mort- 
gagor can  bring  an  action  against  the  mortgagee  in  respect  of 
the  mortgage  without  offering  to  redeem,  and  the  reason  is  per- 
fectly plain,  and  is  commented  on  in  the  case  of  Balton  v. 
Hayter  (1),  before  Lord  Langdale.  A  decree  for  redemption  is 
also  a  decree  for  foreclosure,  and  a  mortgagor  seeking  to  redeem 
can  only  do  so  subject  to  the  penalty  of  being  foreclosed  if  he 
does  not  redeem  within  the  time  limited ;  and  therefore  it  is 
very  important  that  the  mortgagor  should  not  be  allowed  to 
come  and  harass  the  mortgagee  without  offering  to  redeem. 
The  rule  is  for  the  protection  of  the  mortgagee  in  view  of  the 
doctrine  of  Courts  of  Equity  which  confers  on  the  mortgagor  a 
power  to  redeem.    Ought  I  to  apply  that  rule  to  proceedings 

(1)  7  Beav.  313. 
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KEKEWICH  under  Order  liv.  A  ?    It  seems  to  me  that  if  I  were  to  do  so  I 
^'        should  be  running  counter  to  that  which,  as  is  notorious  out- 

1896 

,^v^  side  the  rule  an-d  apparent  from  the  rule  itself,  was  the  inten- 
tion of  the  framers  of  it,  namely,  to  facilitate  the  determination 
of  short  questions  of  construction  which  could  be  examined 
without  affidavits  upon  the  instrument  itself,  and  to  make  the 
determination  expeditious,  easy,  and  inexpensive.  If  I  were  to 
apply  here  the  rule  of  equity  which  requires  a  mortgagor  to  offer 
to  redeem,  the  result  would  be  to  import  a  foreclosure  or  redemp- 
tion action  into  every  summons  for  the  construction  of  a  mort- 
gage, or  otherwise  to  say  that  Order  liv.  A,  r.  1,  is  applicable 
only  to  persons  interested  under  any  deed  other  than  a  mortgage. 
Then  it  is  argued  that  if  this  point  is  to  be  now  decided,  at  all 
•events  the  plaintiff  ought  to  be  put  on  terms  to  say  whether 
she  will  redeem  or  not,  and  that  an  offer  by  her  to  redeem 
ought  to  be  made  a  condition  of  deciding  this  question  on 
originating  summons.  That  seems  to  me  to  be  thoroughly  unten- 
able. Either  I  have  jurisdiction  under  the  rule  or  I  have  not.  If 
I  have  jurisdiction,  then  I  think  that  I  am  bound  to  decide  the 
■question  under  the  rule.  If  I  have  not  jurisdiction,  because 
-fchis  is  not  a  case  to  which  the  rule  applies,  I  cannot  see  how  I 
•can,  under  this  rule,  listen  to  the  originating  summons  upon 
any  conditions.  I  do  not  see  how  I  can  possibly  in  any  case 
«ay,  "  This  is  an  originating  summons  which  I  am  not  com- 
petent to  hear,  but  which  I  will  hear  and  decide  if  the  plaintiff 
will  agree  to  such  and  such  terms."  It  may  be  that  a  plaintiff 
<and  defendant  may  agree  together  not  to  raise  an  objection, 
but  that  cannot  give  the  Court  jurisdiction.  It  may  prevent 
the  Court  of  Appeal  disturbing  the  order  when  made,  but  it 
•cannot  give  the  Court  a  jurisdiction  which  the  rule  does  not 
give.  I  think,  therefore,  that,  as  this  question  is  one  which 
oan  properly  be  determined  on  originating  summons,  I  am 
bound  to  overrule  this  preliminary  objection,  and  to  give  my 
decision  upon  the  question,  and  I  do  so  by  saying  that  upon  the 
true  construction  of  the  mortgage  deed  the  plaintiff  is  entitled 
to  redeem  the  security  notwithstanding  that  the  tenant  for  life, 
"Charles  Cannon,  is  still  alive. 
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[His  Lordship  then  dealt  with  the  question  of 
and  said  that,  although  if  the  defendants  had  been  ordinary- 
litigants  they  might  have  been  ordered  to  pay  costs,  yet  as 
they  were  brought  before  the  Court  in  the  character  of 
mortgagees  they  ought  to  be  allowed  to  add  their  costs  to  their 
security.] 

Solicitors :  H.  Cuhitt  Ireland ;  Caprons,  Dalton,  Hitchins  cO 
Brabafit. 

C.  C.  M.  D. 
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J. 
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KOMEK  J. 


In  re  DOETSCH. 
MATHESON  v.  LUDWIG. 


189G 
July  24. 


[1894   D.  1558.] 


Foreign  Law — Lex  fori — Partnership — Administration  of  Estate  of  Deceased 

Partner. 

Creditors  of  a  firm  carrying  on  business  in  Spain  brought  an  action  in 
England,  on  behalf  of  the  firm's  creditors,  against  the  executors  of  a 
member  of  the  firm  (who  had  died  in  England  leaving  property  there) 
claiming  that  his  estate,  after  payment  of  his  funeral  and  testamentary 
expenses  and  separate  debts,  was  liable  for  the  firm's  debts,  and  asking  for 
administration  on  that  footing.  The  defence  was  that  the  rights  of  the 
parties  were  governed  by  the  law  of  Spain,  under  which  the  firm's  creditors 
were  not  entitled  to  proceed  against  the  separate  estate  of  a  deceased 
partner  until  after  they  had  exhausted  the  property  of  the  firm  : — 

Held,  following  Bulloch  v.  Caird  (L.  E.  10  Q.  B.  276),  that  the  matter 
stated  in  the  defence  was  mere  procedure,  and  that  the  defence  was  bad. 

The  partnership  firm  of  Sundheim  &  Doetsch,  of  which  H. 
M.  Doetsch  was  a  member,  carried  on  business  as  merchants, 
at  Huelva  in  Spain. 

Under  an  agreement  in  writing  dated  November  28,  1893^ 
and  which  was  entered  into  in  England,  the  firm  was  indebted 
to  Matheson  &  Co.,  a  firm  carrying  on  business  in  the  City  of 
London. 

H.  M.  Doetsch  died  in  May,  1894,  having  by  his  will  appointed 
J.  Osborne,  G.  Ludwig,  C.  Doetsch,  and  H.  Gwinner  his 
executors. 

Osborne  renounced  probate;  and  Gwinner,  who  resided  in 
England,  was  absent  abroad  when  the  action  mentioned  below 
was  commenced ;  but  the  will  was  proved  in  England  by 
Ludwig,  who  lived  in  London,  and  by  C.  Doetsch,  who  lived 
sometimes  in  England  and  sometimes  in  Spain. 

Matheson  &  Co.,  on  behalf  of  the  joint  creditors  of  Sundheim 
&  Doetsch,  brought  an  action  against  Ludwig,  C.  Doetsch,  and 
Sundheim,  alleging  that  the  assets  of  the  firm  of  Sundheim  & 
Doetsch  were  insufficient  to  pay  the  debt,  and  that  a  large  balance 
of  it  remained  due  to  the  plaintiffs,  and  they  claimed  a  declaration 
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that  the  estate  of  H.  M.  Doetsch,  after  satisfying  his  funeral  and  ROMER  j. 
testamentary  expenses  and  his  separate  debts,  was  Hable  to  the  1896 
joint  debts  of  his  firm,  and  administration  of  his  estate. 

One  of  the  defences  set  up  by  the  defendants  was  that  the 
rights  of  the  plaintiffs  against  the  testator's  estate  were 
governed  by  the  law  of  Spain,  and  that  according  to  that  law 
the  plaintiffs  were  not  entitled  to  have  the  estate  applied  in 
payment  of  the  debt  due  from  his  firm  until  the  plaintiffs  had 
had  recourse  to  and  had  exhausted  the  property  of  the  firm. 


In  re 

DOETSOH. 

Matheson 

V. 

LUDWIG. 


Eve,  Q.G.,  and  Howard  Wright,  for  the  plaintiffs.  There  is 
an  English  administration  action,  and  tha  estate  must  be 
administered  according  to  the  lex  fori.  According  to  English 
law  the  creditor  of  the  partnership  may  proceed  against  the 
separate  estate  without  first  proceeding  against  the  joint  estate, 
though  of  course  the  separate  creditors  must  first  be  paid. 

It  may  be  that  in  Spain  it  is  necessary  to  first  exhaust,  or  at 
any  rate  proceed  against,  the  joint  estate  ;  but  the  ultimate  right 
is  the  same  as  in  England.  The  difference  is,  therefore,  merely 
one  of  machinery  or  procedure,  and  the  defence  is  demurrable  : 
Bullock  V.  Caird.  (1)  In  that  case  the  members  of  the  partner- 
ship were  alive ;  but  there  is  no  doubt  as  to  the  right  to  proceed 
against  the  estate  of  the  deceased  partner  without  proving  the 
insolvency  of  the  partnership  :  Wilkinson  v.  Henderson  (2),  a 
case  which  is  treated  as  settled  law  in  Lodge  v.  Prichard  (3), 
where  it  is  pointed  out  that  the  forms  of  the  Court's  decrees 
are  based  on  the  view  there  taken :  see  Seton  on  Decrees, 
2nd  ed.  p.  280. 

The  equity  of  the  joint  creditor  against  estate  of  the  deceased 
partner  is  also  recognised  in  Wi7iter  v.  Innes.  (4) 

The  bankruptcy  law  is  the  same :  Ex  parte  Melhourn  (5)  ; 
Ex  parte  Holthauseii,  (6) 

Spanish  law  in  no  way  affects  the  point . 

[They  also  referred  to  In  re  Klcehe  (7) ;  Westlake's  Private 

(1)  L.  R.  10  Q.  B.  276.  (4)  4  My.  &  Cr.  101,  111. 

<2)  1  My.  &  K.  582.  (5)  L.  R.  6  Ch.  64. 

(3)  1  D.  J.  &  S.  610,  614.  (6)  L.  R.  9  Ch.  722. 

(7)  28  Ch.  D.  175. 
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1896 
In  re 

DOETSCH. 

Matheson 

V. 

Ltjdwig. 


International  Law,  1st  ed.  p.  197 ;  Thurhurn  v.  Steward  (1) ; 
Par  do  V.  Bingham.  (2)] 

Cozens-Hardy,  Q.G.,  and  Austen-Gartmellj  for  the  defendants. 
The  contract  is  governed  by  the  Spanish  law ;  but  assuming 
that  the  construction  of  the  contract  is  governed  by  English  law, 
the  Court  will  recognise  the  Spanish  law  as  to  the  rights  of  the 
contracting  parties. 

A  partnership  in  Spain  is  a  separate  entity — very  much  like 
an  unlimited  company  in  England.  The  primary  liability  is 
that  of  the  entity,  the  members  being  only  liable  to  the  extent 
of  their  separate  estates.  The  partnership  creditors  must 
exhaust  the  Spanish  assets  before  coming  against  the  EngHsh 
assets  of  the  deceased  partner. 

The  firm  entered  into  the  contract  on  the  footing  that  the 
rights  of  the  parties  under  the  contract  were  to  be  determined 
by  the  law  of  Spain  :  Hamlyn  &  Co.  v.  TalisJcer  Distillery,  (3) 

The  law  of  Spain,  therefore,  must  regulate  the  rights  of  the 
parties  :  Dicey  on  Domicil,  pp.  151,  152. 

The  objection^  goes  to  the  root  of  the  matter,  and  is  not  a 
mere  question  of  circuity  of  procedure  like  that  in  Bullock  v. 
Caird.  (4)  The  other  cases  cited  were  decided  on  the  same 
lines,  and  have  no  application  to  this  case. 


KoMER  J.  It  is  admitted  that  the  plaintiffs  are  creditors  of 
the  firm  of  Sundheim  &  Doetsch.  As  such  creditors  they  ask 
for  the  usual  administration  of  the  estate  of  Mr.  Doetsch,  who 
is  dead — that  is  to  say,  they  ask  to  have  the  separate  assets  of 
Mr.  Doetsch  applied  in  payment  of  the  joint  debts  after  first 
satisfying  the  separate  creditors.  Objection  is  taken  to  that 
relief  on  the  ground  that  the  firm  is  a  Spanish  firm,  and  that 
by  Spanish  law  the  estate  of  one  partner  who  dies  cannot  be 
reached  by  joint  creditors  of  the  firm  until  the  estate  of  the  firm 
has  been  proceeded  against  or  is  exhausted,  or  there  is  a  proved 
insufficiency  of  the  joint  estate. 

That  objection  fails,  and  for  this  reason.  In  the  first  place, 
it  is  clear  that  according  to  English  law,  as  a  matter  of  pro- 


(1)  L.  R.  3  P.  C.  478. 

(2)  L.  R.  6  Eq.  485. 


(3)  [1894]  A.  C.  202. 

(4)  L.  R.  10  Q.  B.  276. 
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cedure  and  to  avoid  circuity  of  action,  a  creditor  of  a  partner- 
ship of  which  one  member  is  dead  is  entitled  as  a  creditor  to 
share  in  the  administration  of  the  estate  of  that  deceased 
partner  after  the  separate  debts  are  paid,  without  first  proving 
that  the  surviving  partner  is  insolvent  and  without  being 
obliged  first  to  have  recourse  to  the  joint  assets.  That  was 
settled  by  Wilkinson  v.  Henderson  (1),  and  other  cases  which  have 
been  cited.  Now,  from  the  admissions  before  me — and  there 
is  no  other  evidence — it  appears  to  me  that  the  Spanish  law  only 
differs  from  the  English  law  in  a  matter  of  procedure.  The 
Spanish  Courts  require  that  a  joint  creditor  shall  before  he  seeks 
to  reach  the  estate  of  a  deceased  partner  first  proceed  against 
and  exhaust  or  prove  the  insolvency  of  the  joint  estate.  In 
my  opinion,  that  is  a  matter  of  procedure.  It  is  clear  that 
the  Spanish  firm  was  not  a  corporation.  On  the  contrary,  the 
admissions  shew  that  the  deceased  partner's  estate  can  be 
reached  after  proper  procedure  has  been  taken  to  exhaust  or 
prove  the  insolvency  of  the  joint  estate ;  and  certainly  it  cannot, 
I  think,  be  successfully  contended  that  the  plaintiffs  are  to  be 
considered  as  having  contracted  in  any  way  not  to  take  such 
proceedings  as  are  before  me.  Now,  that  being  so,  there  is- 
nothing  to  prevent  the  plaintiffs  from  asking  for  the  relief  which 
they  claim.  The  procedure  of  the  Spanish  Courts  does  not 
bind  the  Courts  here  ;  nor  does  the  Spanish  law  at  all  affect 
the  right  of  a  creditor  here  to  avail  himself  of  the  benefits  given 
by  the  English  Courts  in  administering  estates  here.  For 
that  Bulloch  v.  Caird  (2)  is  a  sufficient  authority.  Speaking" 
generally,  English  assets  have  to  be  distributed  according  to  the 
English  law — according  to  priorities  recognised  by  Courts  in  thi& 
country — according  to  the  rules  of  procedure  and  course  of 
distribution  adopted  here.  That  general  proposition  was  pointed 
out,  amongst  other  places,  in  Thurhurn  v.  Steward  (3)  by  Lord 
Cairns,  who  says  :  "  The  proper  order  and  priority  of  distribu- 
tion of  assets  is  always  a  matter  for  the  lex  fori,  and  the 
country  where  the  distribution  takes  place  always  claims  to 
itself  the  right  to  regulate  the  course  of  distribution." 


ROMER  J. 
1896 


In  re 

DOETSCH. 

Matheson 

V. 

LtjdwiG', 


(1)  1  My.  &  K.  582. 

(3)  L.  R.  3  P.  C. 


(2)  L.  R.  10  Q.  B.  27C. 
478,  513. 


840 


CHANCEKY  DIVISION. 


[1896] 


KOMER  J. 
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In  re 

DOETSCH 

Matheson 

V. 

LUDWIG. 


For  these  reasons  it  appears  to  me  that  the  objection  fails.  I 
need  only  add,  that  in  my  opinion  the  contract  between  the 
parties  on  which  the  plaintiffs'  rights  turn  is  to  be  governed 
by  the  lex  loci  contractus — that  is  to  say,  by  the  English  law. 

Solicitors  for  plaintiffs  :  Freshfields  d;  Williams. 
Solicitors  for  defendants  :  Norton,  Bose,  Norton  d  Co. 

F.  E. 
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Kt)BINSON  V.  MONTGOMEEYSHIEE  BEEWEKY  vaughan 


Company — Debenture  Stock  Certificate — Purchaser  for  Value — Mortgagee — 
Authority  of  Agent. 

A  company  applied  to  P.,  who  had  acted  as  its  broker,  for  a  loan  of 
3000/.  on  the  security  of  8000/.  of  its  debenture  stock,  which  was  by  the 
trust  deed  assignable  free  from  equities.  P.  asked  G.  to  lend  6000/.  on  the 
stock,  and  he  consented  to  do  so  on  the  certificate  for  the  8000/.  stock  being 
deposited.  After  P.  had  communicated  with  the  company,  its  secretary 
deposited  as  required  a  certificate  under  its  seal  stating  that  G.  was  the 
registered  holder  of  8000/.  debenture  stock  of  the  company,  and  that  the 
stock  was  only  transferable  by  deed  registered  in  the  company's  books. 
G.  then  paid  6000/.  to  P.,  who  paid  the  company  only  3000/. : — 

Jleldf  that,  although  the  certificate  was  not  a  negotiable  instrument,  G. 
was  entitled  to  assume  that  P.  had  full  authority  from  the  company  to 
deal  with  it,  and  was  not  concerned  to  see  that  P.  paid  the  6000/.  to  the 
company ;  and  that  in  an  action  to  enforce  the  rights  of  the  debenture 
stock  holders,  G.  could  prove  for  8000/.  provided  he  did  not  receive  dividends 
exceeding  6000/.  and  interest. 

The  directors  of  the  Montgomeryshire  Brewery  Company, 
Limited,  were  empowered  by  its  articles  to  raise  money  on 
debentures,  and  a  trust  deed  was  executed  to  secure  debenture 
stock  to  the  amount  of  30,000L,  the  stock  being  expressed  to  be 
assignable  free  from  equities. 

In  March,  1891,  the  company  was  in  need  of  money,  and 
asked  Power  &  Clegg,  who  had  acted  as  their  stockbrokers, 
to  advance  them  3000Z.  on  the  security  of  8000/.  debenture 
stock. 

Power  &  Clegg,  or  a  member  of  their  firm,  asked  W.  D. 
Gillies  to  advance  more  than  6000/.  on  the  stock  ;  but  he  de- 
clined to  lend  more  than  6000/.,  or  even  that  sum  unless  the 
stock  certificate  was  first  deposited  with  his  bankers.  Some 
communication  then  took  place  between  Power  and  the  com- 
pany, and  on  or  about  March  25,  1891,  the  secretary  of  the 
company  deposited  a  debenture  stock  certificate  with  the  bankers 
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VAUGHAN     Gillies  thereupon  paid  6000Z.  to  the  credit  of  Power  &  Clegg'f-: 
WILLIAMS  1      1  .  f" 
J,        banking  account. 

1896  The  certificate  was  under  the  common  seal  of  the  company, 

Robinson  certified  that  Gillies  was  "  the  registered  holder  of  8000^. 

'V-        debenture  stock  of  the  "  company.    At  the  foot  of  it  was  the 

MONTGOMEBY- 

SHIRE      lollowmg  statement : — 
Company.       "  The  shares  (sic)  are  only  transferable  by  deed  of  transfer- 
stamped  and  registered  in  the  books  of  the  company." 

The  minutes  of  a  meeting  of  the  directors  of  the  company 
held  on  March  25,  1891,  were  as  follows  : — 

"  Upon  considering  as  to  the  borrowing  of  3000Z.  on  the 
security  of  8000/.  debenture  stock,  it  was  resolved  that  the  offer 
of  Messrs.  Power  &  Clegg  to  lend  the  company  the  necessary 
amount  for  six  months  at  5^  per  cent,  per  annum  be  accepted. 

Upon  considering  as  to  the  allotment  of  8000Z.  debenture 
stock  to  Mr.  "Wm.  Don  Gillies  as  security  for  the  sum  of  3000Z: 
advanced  by  Messrs.  Power  &  Clegg  to  the  company,  it  is 
resolved  that  the  same  be  and  is  hereby  allotted  and  the  scrip- 
be  issued. 

"  The  solicitor  to  the  company  having  reported  that  the  neces- 
sary mortgage  deed  in  connection  with  the  above  resolution 
was  prepared,  it  was  resolved  that  the  common  seal  of  the 
company  be  affixed  thereto. 

Upon  consideration  as  to  the  expenses  for  the  secretary's 
travelling  to  Liverpool  and  Manchester  in  connection  with  the 
loan,  it  was  resolved  that  a  cheque  for  101.  be  drawn  for  the 
same." 

On  March  25  or  26,  1891,  the  secretary  of  the  company 
received  from  Power  a  cheque  for  3000Z. ;  and  by  a  mortgage 
dated  March  26, 1891,  the  company  purported,  in  consideration 
of  3000Z.  paid  by  Power  &  Clegg  as  mortgagees,  to  convey  to 
Power  &  Clegg  "  the  sum  of  8000 L  five  per  cent,  debenture 
stock  "  of  the  company,  "  now  standing  in  the  name  of  William 
Don  Gillies,"  by  way  of  mortgage,  to  secure  3000Z.  with  interest 
at  51.  10s.  per  cent,  per  annum. 

The  company  never  received  more  than  3000/.  from  Power 
&  Clegg,  and  Gillies  never  communicated  to  the  company  the 
fact  that  he  had  paid  Power  &  Clegg  the  6000/. 
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A.  J.  Kobinson  and  A.  D.  Dawson,  the  trustees  of  the  ^^Jj^j^^ 
debenture  stock  trust  deed,  in  July,  1893,  commenced  an  action  j. 
to  realize  the  security,  and  in  October,  1893,  a  winding-up  i896 
order  was  made  against  the  company.  Robinson 

In  the  action  Gillies  claimed  to  prove  for  8000Z.  and  the  ,^ 

,        ,  .       .  MONTGOMERY- 

dividends  thereon  ;  and  an  application  to  adjudicate  on  the  shire 
claim  was  adjourned  into  Court,  and  opposed  by  some  of  the  company. 
debenture  stock  holders. 


CracJca7ithorpe,  Q.C.,  and  Christopher  James,  for  Gillies. 
Gillies  is  the  registered  holder  of  debenture  stock,  and  holds  a 
certificate  under  the  seal  of  the  company  stating  that  he  is 
the  registered  holder.  Having  paid  value  for  the  certificate,  he 
is  entitled  to  prove  free  from  any  equities  between  the  company 
and  Power  &  Clegg  :  In  re  General  Estates  Go,  (1) 

It  is  immaterial  whether  the  security  which  Gillies  holds  is 
transferable  at  law  or  not.  If  the  security  is  legally  transfer- 
able, it  is  clear  that  he  holds  free  from  equities  ;  but  if  he  is  in 
the  position  of  an  equitable  transferee  only,  the  circumstances 
under  which  the  certificate  was  issued  to  him  give  him  an 
equity  superior  to  that  of  any  other  person :  In  re  Bomford 
Ganal  Go.  (2) 

The  general  rule,  that  a  chose  in  action  assignable  only  in 
equity  can  only  be  taken  subject  to  equities,  must  yield  when  it 
appears  from  the  nature  or  terms  of  the  contract  that  it  was 
intended  to  be  assignable  free  from  equities  :  In  re  Agra  and 
Masterman's  Bank,  (3) 

Nor  is  it  material  whether  the  certificate  for  8000Z.  stock  was 
or  was  not  delivered  in  fraud  to  Gillies,  provided  he  acted  in 
good  faith  and  there  was  no  circumstance  to  excite  his  sus- 
picion :  London  Joint  Stock  Bank  v.  Simmons.  (4) 

Although  the  company  only  received  3000/.  from  Power  & 
Clegg  in  respect  of  the  certificate.  Gillies  did  not  know  of  that, 
and  has  a  better  equity  than  the  company,  who,  by  handing 
the  certificate  to  Power,  or  putting  him  in  a  position  to  raise 
money  on  it,  have  enabled  him  to  raise  a  larger  sum  :  Bickerton 

(1)  L.  E.  3  Ch.  758.  (3)  L.  R.  2  Ch.  391,  397. 

(2)  24  Ch.  D.  85.  (4)  [1892]  A.  C.  201. 
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VAUGHAN  V.  Walker.  (1)    In  that  case  the  interest  which  was  mortgaged 

J.  was  only  equitable,  and  it  is  analogous  to  this  case  because  the 

1896  mortgagor  was  held  liable  for  a  larger  amount  than  he  had  in 

KoBiNsoN  ^^^^  received,  because  by  his  acts  he  had  enabled  the  mortgagee 

^-        to  get  the  larger  amount  from  an  innocent  transferee. 
Montgomery-      "  "     .        .  n        -r^  ^^^^^ 

The  company  m  this  case  knew  from  Power  that  Gillies  was 


Company.  man  from  whom  the  money  was  coming,  and  that  the 
certificate  was  to  be  made  out  in  his  name.  The  company  is 
clearly  estopped  from  denying  Gillies'  title  to  the  8000Z.  stock, 
and  he  is  entitled  to  prove  for  the  full  amount,  provided  he 
does  not  receive  altogether  more  than  he  actually  advanced, 
with  interest. 

Whinney,  for  debenture  stock  holders  opposing  the  appli- 
cation. The  evidence  shews  that  there  was  no  advance  by 
Gillies  to  the  company,  but  that  it  was  made  to  Power. 
The  applicant,  however,  says  that  Power  was  the  company's 
agent. 

[Vaughan  Williams  J.  The  minute-book  is  evidence  of 
authority  by  the  company  to  Power  to  hand  the  certificate  to 
Gillies.] 

But  Gillies  did  not  obtain  the  certificate  in  reliance  on  any 
authority  of  the  company  to  Power.  He  got  it  from  the  com- 
pany direct,  and  it  was  his  duty  to  see  that  the  company  received 
the  6000Z.  He  can  only  succeed  by  shewing  that  Power  was 
the  company's  agent  for  the  purpose  of  receiving  the  money. 
The  mortgage  to  Power  &  Clegg  shews  that  the  company 
borrowed  from  that  firm  and  not  from  Gillies.  The  company 
got  the  3000 from  Power  in  exchange  for  the  certificate ;  and, 
therefore,  it  cannot  be  said  that  the  certificate  was  entrusted 
to  Power  in  order  that  he  might  borrow  money  on  it :  on  the 
exchange  being  made  the  transaction  was  complete.  Power 
was  a  mere  pledgee  of  the  stock,  and  Gillies  was  aware  that  he 
stood  in  that  relation  to  the  company.  The  doctrine  of  purchaser 
for  value  cannot  be  relied  on  unless  the  purchaser  can  shew  that 
he  has  been  dealing  with  the  deliverer  as  owner.  That  is  shewn 
by  the  judgment  of  Lord  Herschell  in  London  Joint  Stock  Bank 
V.  Simmons  (2),  where  he  distinguishes  Earl  of  Sheffield  y  .London 
(1)  31  Ch.  D.  151.  (2)  [1892]  A.  C.  201,  219. 
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Joint  Stock  Bank  (1),  pointing  out  that  there  the  bank  dealt  with  VAUGHAN 

a  person  whom  they  knew  to  be  a  pledgee,  and  that  they  were  put  j. 

upon  further  inquiry.    If  Gillies  had  not  notice  that  Power  igge 

was  a  pledgee,  he  knew  at  any  rate  that  he  was  an  agent  of  the  Robinson 

company,  and,  if  so,  was  bound  to  inquire  what  were  the  limits 

5  .  ^  Montgomery- 

of  his  authority.  shire 

Even  if  the  company  is  estopped,  the  other  debenture  stock  company. 
holders  are  not.  Only  the  holders  of  debenture  stock  which  has 
been  rightly  issued  take  pari  passu  :  Moioatt  v.  Castle  Steel  and 
Iron  Works  Co.  (2) 

Crackanthorpe,  Q.C.,  in  reply.  In  the  case  last  cited  the 
debentures  objected  to  had  not  been  issued  at  all ;  whereas  we 
are  now  dealing  with  a  certificate  of  stock  the  propriety  of 
which  has  never  been  questioned,  the  only  question  being  as 
to  the  amount  for  which  proof  is  to  be  admitted  in  respect  of 
the  stock  actually  held. 

The  rule  laid  down  in  Perry  Herrick  v.  Attwood  (3)  applies. 
The  company  made  Power  the  ostensible  owner  by  giving  him 
the  certificate.  In  effect  it  was  handed  to  him  for  the  purpose 
of  being  delivered  by  him  to  Gillies.  If  Power  was  not  the 
company's  agent,  it  placed  him  in  a  position  to  represent  himself 
to  be  acting  in  that  capacity. 


Vaughan  Williams  J.  This  is  a  case  of  some  importance, 
and  I  hope  that  the  decision  which  I  am  going  to  give  is  in 
accordance  with  the  present  state  of  the  authorities,  because  it 
seems  to  me  that  commercial  convenience  requires  that  the  law 
should  be  so. 

There  is  a  certain  amount  of  ambiguity  about  the  facts,  but 
I  think  the  essential  facts  are  clear.  The  company  wanted  a 
sum  of  3000Z.,  and  they  were  minded  to  see  whether  Messrs. 
Power  &  Clegg,  of  Manchester,  who  had  acted  occasionally  as 
brokers  to  the  company,  would  advance  the  money.  I  take  it 
for  granted  that  the  company  knew  perfectly  well  that  it  was 
quite  likely,  as  a  measure  of  business,  that  if  Power  &  Clegg 
advanced  this  money  they  would  advance  it,  not  out  of  their 

(1)  13  App.  Cas.  333.  (2)  34  Ch.  D.  58,  63. 

(3)  2  De  G.  &  J.  21. 
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VAUGHAN  own  money,  in  their  hands  or  standing  to  their  credit  at  their 
J.        bankers,  but  would  obtain  the  money  from  some  of  their  chents, 
1896      or  from  some  people  with  whom  they  had  business  connections. 
KoBmsoN        ^^^^  state  of  things  Power  &  Clegg  put  themselves  in  com- 
V.        munication  with  Mr.  Gillies.     Having  done  so,  instead  of 

MONTGK)MERY-  ...  o  ^ 

SHIRE      asking  Mr.  Gillies  to  advance  the  sum  of  3000Z.,  the  sum  which 
Company.         company  was  desirous  of  obtaining,  they  obtained  6000Z. 

from  him.  There  is  no  sort  of  imputation  cast  upon  Mr.  Gillies 
in  this  case.  It  is  practically  conceded  that  he  acted  in  a  per- 
fectly upright  and  straightforward  manner,  and  it  is  not  sug- 
gested that  he  knew  of  any  limitation  as  to  the  amount  which 
the  company  desired  to  obtain,  or  that  he  had  any  knowledge 
of  any  facts  which  ought  to  have  put  him  upon  any  inquiry 
which  he  abstained  from  making.  There  is  a  sort  of  suggestion 
that  he  was  guilty  of  negligence  in  not  seeing  that  the  6000Z. 
which  he  advanced  came  to  the  hands  of  the  company.  But  it 
does  not  seem  to  me  that  in  the  circumstances  of  the  case  there 
was  any  obligation  upon  him  to  see  that  the  money  got  to  the 
hands  of  the  company,  and,  if  that  is  so,  of  course  there  is  no 
negligence  in  his  not  doing  so.  What  he  did  was  this :  He  was 
asked  to  advance  a  larger  sum  than  6000Z.,  but  he  declined  to 
do  it,  and  said  that  the  utmost  he  could  do  was  to  make  an 
advance  of  75  per  cent,  of  the  face  value  of  the  certificate.  It 
is  not  disputed  that  he  was  invited  to  make  the  advance  upon 
the  security  of  this  certificate.  He  said  that  he  should  be 
willing  to  do  it,  but  that  the  debenture  must  be  handed  to  some 
trustworthy  person  and  deposited  before  he  could  advance  the 
money.  Upon  that  happening,  some  communication  must  have 
taken  place  (exactly  what  it  was  I  do  not  know)  between  Power, 
of  the  firm  of  Power  &  Clegg,  and  the  company,  the  result  of 
which  was  that  the  secretary  of  the  company  was  entrusted 
with  the  stock  certificate ;  and  he  brought  that  document  to 
Manchester  and  handed  it  to  the  chairman  of  a  bank  there, 
and  the  certificate  was  filled  up  with  the  name  of  "William 
Don  Gillies.  The  name,  of  course,  had  been  supplied  by 
Power  &  Clegg.  I  find  in  the  company's  register  of  mort- 
gages, under  the  date  of  March  25,  1891,  an  entry  of  the  name 
of  William  Don  Gillies,  and  against  that  name  there  was 
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originally  entered  ''Amount  received  8000Z — Amount  of  charge,  VAUGHAN 

80001.,  debenture  stock."    At  some  time  or  other — I  am  not  ^^^^^^^^^ 

told  when — that  figure  8  was  altered,  apparently  by  some  one  ^ggg 

-else  and  in  another  handwriting,  and  obviously  at  an  entirely  jjq'^qj^ 

different  time,  into  a  3.   Upon  the  document  in  question  being  v. 

handed  to  the  chairman  of  the  bank,  Mr.  Gillies  advanced  the  *  shibb 

Brewery 

l^^oney.  Company. 

Some  question  has  been  raised  as  to  whether  Mr.  Gillies   

supposed  that  the  money  was  being  advanced  to  the  company ; 
but  I  do  not  know  that  it  is  of  any  very  great  importance  to 
.ascertain  that  for  certain.  I  have  no  doubt  that  in  one  sense 
he  knew  perfectly  well  that  the  money  was  for  the  company : 
indeed,  I  could  not  doubt  it  in  a  sense,  because  the  document 
appears  to  be  an  original  certificate  issued  by  the  company  to 
him  in  his  own  name,  and  that  is  the  security  which  he  has 
got ;  but  I  do  not  suppose  he  knew  what  the  exact  relation 
of  Power  &  Clegg  was  to  the  company,  and  I  do  not  think 
that  he  was  bound  to  inquire  what  it  was.  It  was  sufficient 
for  him  as  a  business  man  that  this  company  was  entrusting 
Power,  the  person  with  whom  he  was  dealing,  with  this  certi- 
ficate ;  and  under  these  circumstances  I  think  he  had  a  right 
to  suppose  that  this  certificate  was  one  which  the  company 
intended  that  Power  should  deal  with  on  the  basis  of  his  being 
the  person  entitled  to  deal  with  it.  If  the  company  wished  in 
any  way  to  limit  the  rights  of  Mr.  Gillies,  who  received  this 
certificate  from  Power  &  Clegg,  the  company  should  have  done 
so.  It  seems  to  me  that  when  persons  fill  up  a  certificate  of 
this  sort  at  the  instance  of  some  third  person  the  duty  is  upon 
them  to  take  care  that  the  third  person,  who  obtains  from 
them  this  document  and  hands  it  over  to  the  person  whose 
name  appears  upon  the  face  of  it,  gives  notice  to  such  person 
of  any  limitation  in  the  representation  appearing  upon  the  face 
of  the  document  which  is  necessary  for  their  own  protection ; 
and,  if  they  do  not  choose  to  do  that,  they  cannot  be  heard  to 
say  that  the  person  who  deals  upon  the  faith  of  the  repre- 
sentation contained  in  the  document  is  not  entitled  to  do  so ; 
and  to  the  extent  that  he  does  so  it  seems  to  me  that  they 
ought  to  be  held  responsible. 


848  CHANCEEY  DIVISION.  [189&] 

YAUGHAN     I  do  not  know  that  there  is  any  need  for  me  to  deal  at  length 
j^^^^  with  the  nature  of  this  document ;  but  I  may  as  well  say  that, 
1896       according  to  my  understanding,  this  document  is  clearly  not 
KoBiNsoN    ^  negotiable  instrument.    The  rights  that  are  given  under  it 
v.        are  equitable  rights  except  in  so  far  that  there  is  this  relation 

MONTGOMEKY- _     ,  _ 

SHIRE  between  the  company  and  Mr.  Grillies.  It  seems  to  me  that 
Company,  ^^i^  particular  case,  quite  apart  from  any  question  of  what 
might  be  the  rights  of  a  person  who  was  a  mere  bearer  of  this 
document,  it  is  plain  that  the  document  does  on  the  face  of  it 
establish  a  [relation,  and  a  contractual  relation,  between  Mr. 
Gillies  and  the  company — that  is  to  say,  by  the  words  certifying 
that  Mr.  "William  Don  Gillies  is  the  registered  holder  of  deben- 
ture stock  in  the  Montgomeryshire  Brewery  Company.  In 
that  state  of  things,  this  document  having  been  issued  by  the 
company  to  Mr.  Gillies,  and  purporting  upon  the  face  of  it  to 
shew  that  Mr.  Gillies  is  the  registered  holder  of  8000Z.  stock, 
it  seems  to  me  that  it  could  not  be  argued  but  that,  if  Mr. 
Gillies  had  bought  this  out  and  out  from  Power,  and  if  he  had 
no  notice  of  any  transaction  between  Power  and  the  company, 
he  would  have  been  the  holder  for  value  of  this  amount  of 
stock.  He  did  not  do  that — he  did  not  buy  it  out  and  out ; 
he  advanced  6000?. ;  and  as  to  that  6000Z.  he,  prima  facie,  is 
entitled  to  the  benefit  of  this  document  just  as  if  he  had 
bought  it  he  would  have  been  entitled  to  hold  it. 

But  then  Mr.  Whinney  says  that,  without  denying  those 
propositions  at  all  in  this  particular  case,  Mr.  Gillies  had  notice 
of  something  which  prevents  him  from  taking  advantage  of  this 
document  except  to  the  extent  of  3000Z.  He  says  that  Mr. 
Gillies  had  notice  that  Power  was  a  pledgee  of  this  document 
to  that  extent,  and  that  if  Mr.  Gillies  had  that  notice  he  could 
not  recover  more  than  3000Z.  I  entirely  agree ;  but  I  do  not 
agree  in  the  conclusion  which  Mr.  Whinney  asks  me  to  draw, 
for,  in  my  judgment,  he  had  no  notice  of  the  sort. 

Then  it  is  said  that  Mr.  Gillies,  even  if  he  had  not  notice  that 
Power  was  the  pledgee  of  this  document,  had  notice  that  Power 
was  the  agent  of  the  company,  and  as  agent  was  raising  money 
for  the  company,  and  that  under  these  circumstances  it  was  his 
business  to  ascertain  what  were  the  limits  of  the  authority  of 
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Power.    Again  I  say,  without  disputing  at  all  that  that  would  VAUGHAN 
be  the  position  of  Mr.  Gillies,  I  cannot  draw  the  inference  ^^^^^^^ 
that  Mr.  Whinney  asks  me  to  draw,  for  I  do  not  agree  that  Mr.  iggg 
Gillies  had  any  such  notice.    As  I  have  already  said,  he  had  jjj^^j^- 
notice  in  a  sense  that  this  money  was  being  raised  for  the  com-  v. 
pany,  but  he  had  no  notice  beyond  that.    It  seems  to  me  that  shire 
the  one  fact  which  was  present  to  his  mind  was  the  fact  that  company. 

the  company  deliberately  put  Power  into  a  position  to  represent   

them,  and  that  this  amount  of  stock  was  standing  in  the  name 
of  this  gentleman  ;  and  it  seems  to  me,  as  I  have  already  said,  if 
that  was  all  he  knew,  and  if  he  had  bought  the  document  out 
and  out  for  8000Z.,  he  would  have  been  entitled  to  prove  for  the 
full  amount.  I  do  not  see  that  the  mere  facts  that  he  was 
asked  by  Power  to  advance  6000Z.  on  this  document,  and  did 
advance  6000Z.  upon  a  certificate  for  8000Z.  of  debenture  stock, 
and  his  saying  that  he  would  do  so  upon  the  production  of  a 
certificate  to  be  deposited  with  some  one  for  him,  and  that 
being  done,  put  him  upon  any  further  inquiry.  It  seems  to  me 
that  the  moment  this  document  was  produced  and  put  into  the 
hands  of  a  depository  he  had  a  right  to  assume  that  the  com- 
pany authorized  Power  to  deal  with  this  document ;  and  that  it 
was  the  business  of  the  company  to  take  care  that  any  restric- 
tions were  conveyed  to  Mr.  Gillies,  and  not  the  business  of 
Mr.  Gillies  to  inquire  whether  there  were  any,  and,  if  so,  what. 
It  seems  to  me,  therefore,  that  Mr.  Gillies  is  entitled  to  prove 
for  the  full  amount. 

Something  was  said  at  the  conclusion  of  Mr.  "Whinney's 
argument  about  estoppel  by  the  company  not  binding  the 
debenture-holders,  and  as  an  authority  for  that  proposition  he 
cited  Mowatt  v.  Castle  Steel  and  Iron  Works  Co.  (1) ;  but  it 
seems  to  me  that  that  case  has  no  application  at  all.  In  that 
case  the  debentures  were  not  issued  at  all,  and  it  was  contended 
that  under  the  circumstances  not  only  was  there  an  estoppel 
which  forbade  the  company  from  denying  that  the  debentures 
were  valid — I  can  understand  that — but  also  that,  however  much 
an  estoppel  might  bind  the  company  whose  debentures  were  in 
question,  it  did  not  in  any  way  bind  the  other  debenture- 

(1)  34  Ch.  D.  58. 
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VAUGHAN  holders.    In  the  present  case  the  debenture  stock  certificate 
J.        was  issued,  and  the  only  question  is  the  quantum  for  which 
1896       Mr.  Gillies  is  entitled  to  prove,  and  what  is  the  amount  of  the 
Eo^soN    3;dvance  in  respect  of  which  he  is  entitled  to  claim.    It  seems  to 
^-        me  that  if  the  company  have — and  in  my  iudgment  thev  have — 

3I0NTG0MERY-  .  .   .  ^  ,  JJ&J 

SHIRE      put  Power  m  a  position  where  he  was  master  of  this  document, 
Company.  could  do  what  he  liked  with  it,  and  Power  has  borrowed 

6000Z.  upon  it,  Mr.  Gillies  is  entitled  to  prove  for  that  6000/.,  and 
that,  whether  his  right  as  against  the  company  is  placed  upon 
estoppel  or  not,  it  binds  the  debenture-holders  just  as  it  does 
the  company  in  face  of  this  certificate,  which  undoubtedly  gives 
Mr.  Gillies  the  right  to  be  a  debenture  stock  holder.  And,  with 
regard  to  this  question  of  quantum,  it  seems  to  me  that  the 
estoppel,  as  between  the  company  and  Mr.  Gillies,  binds  not 
only  the  company,  but  also  the  other  debenture-holders.  In 
my  judgment,  Mr.  Gillies  is  entitled  to  prove  for  8000Z.  until  he 
shall  have  received  dividends  for  6000Z. 

Solicitors  for  applicants  :  Glarhe,  Bawlms  d:  Co. 

Solicitors  for  opposing  debenture-holders  :  Sharpey  Parker^ 
Fritchards  d-  Barham,  for  Mathews ^  James ,  Crosskey  d  Ford- 
ham,  Birmingham. 

F.  E. 
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In  re  NATIONAL  BANK  OF  WALES.  vaughan 

WILLIAMS 

TAYLOE,  PHILLIPS,  AND  KICKARDS'  CASE.  J- 

1896 

[00149  of  1896.] 

Aug.  6,  7. 

Company — Winding-up — Contributory — Transfer  of  Shares  during  Voluntary   

Liquidation — Novation — Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  38, 
131,  133,  153. 

Under  s.  131  of  the  Companies  Act,  1862,  a  voluntary  liquidator, 
although  he  may  sanction  a  transfer  of  shares  made  after  the  commence- 
ment of  the  winding-up,  and  alter  the  register  of  members  accordingly, 
has  no  power  to  allow  an  alteration  of  the  status  of  the  transferor  so  as  to 
free  him  from  his  liability  as  a  contributory. 

The  Court,  however,  has  power  to  sanction  an  alteration  of  status,  but 
ought  not  to  do  so  unless  it  is  satisfied  that  someone  else  is  liable  as  a 
contributory  in  the  place  of  the  transferor. 

A  transferee  taking  shares  under  a  transfer  made  after  the  commence- 
ment of  a  voluntary  liquidation  (even  with  the  sanction  of  the  liquidator) 
is  not  liable  as  a  contributory  although  he  may  be  under  liability  as  a 
member  of  the  company,  but  he  is  bound  to  indemnify  the  transferor. 

Where,  after  the  commencement  of  a  voluntary  winding-up,  a  share- 
holder had,  with  the  liquidator's  sanction,  transferred  shares,  and  the 
transferee,  with  the  like  sanction,  had  transferred  them  to  a  third  person, 
the  transferor  was  retained  on  the  list  of  contributories,  but  both  transferees 
were  taken  off  it. 

In  May  and  June,  1893,  special  resolutions  were  passed  and 
confirmed  for  the  voluntary  winding-up  of  the  National  Bank 
of  Wales  and  for  the  appointment  of  liquidators,  the  resolutions 
being  passed  with  a  view  to  the  amalgamation  of  the  business 
of  the  bank  with  the  Metropohtan  Bank  (of  England  and 
Wales),  Limited. 

At  the  commencement  of  the  winding-up  W.  Taylor  was  on 
the  register  of  members  in  respect  of  thirty  shares  which  were 
not  fully  paid  up. 

Taylor,  with  the  assent  of  the  hquidator  (given  under  s.  131 
of  the  Companies  Act,  1862),  on  November  29, 1893,  transferred 
the  shares  to  W.  J.  Phillips.  The  transfer  was  registered  in 
the  register  of  transfers,  Taylor's  certificate  was  cancelled,  and 
a  fresh  share  certificate  was  issued  to  Phillips  by  the  liquidator, 
who  also  made  the  usual  entries  in  respect  of  the  shares  in  the 
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1896 

Taylor, 
Phillips, 

AND 
KiCKAEDS* 

Case. 


of  members  of  the  company.  On  May  24,  1894, 
Phillips,  with  the  consent  of  the  liquidator,  transferred  the 
shares  to  P.  A.  Eickards.  He  was  put  on  the  register  in  the 
place  of  Phillips,  and  a  certificate  was  issued  and  entries  were 
made  as  in  the  former  case. 

Subsequently  it  became  necessary  to  make  calls  in  respect  of 
the  shares,  and  the  liquidator  placed  Taylor,  Phillips,  and 
Eickards  on  the  list  of  contributories.  Taylor,  Phillips,  and 
Eickards  sought  to  have  their  names  removed  from  the  list  of 
contributories. 

At  the  hearing,  leave  was  given  to  Taylor  and  Phillips  to 
amend  by  asking  also  for  an  order  that  the  status  of  each 
applicant,  if  and  so  far  as  the  same  had  not  been  altered  by  the 
registration  of  his  shares,  might  be  altered,  and  that  it  might  be 
declared  that  he  had  ceased  to  be  a  contributory. 


Buchley,  Q.G.,  and  Ingpen,  for  the  liquidator.  The  question 
is  whether  all  the  classes  are  liable  as  contributories,  or,  if  not, 
which  of  them  are  liable. 

Levett,  Q.C.y  and  E.  C.  Macnaghten,ioi  Taylor.  Taylor  was 
the  registered  holder  of  shares  on  which  there  was  a  liability — 
in  case  of  a  call  being  made — at  the  commencement  of  the 
winding-up.  His  liability  continued  until  he  transferred  his 
shares.  By  s.  131  of  the  Act  of  1862,  "  whenever  a  company 
is  wound  up  voluntarily  ....  all  transfers  of  shares,  except 
transfers  made  to  or  with  the  sanction  of  the  liquidators,  or 
alteration  in  the  status  of  the  members  of  the  company,  taking 
place  after  the  commencement  of  such  winding-up,  shall  be 
void."  On  a  transfer  being  made  with  the  assent  of  the 
liquidator  there  was  a  complete  novation,  and  all  the  liability 
of  Taylor  was  at  an  end.  If  he  is  not  altogether  freed  from 
liability,  he  can  only  be  placed,  on  the  B  list  of  contributories. 

[Vaughan  "Williams  J.  The  contract  was  one  of  member- 
ship, and  there  was  no  novation  as  to  that.] 

By  accepting  the  transferee  a  new  member  was  accepted  in 
the  place  of  Taylor.  There  cannot  be  two  holders,  other  than 
joint  holders,  of  a  share  at  the  same  time.  Taylor's  member- 
ship ceased  when  the  transfer  was  accepted. 


2Ch. 


CHANCEKY  DIVISION. 


853 


Sect.  23  of  the  Act  of  1862,  after  providing  as  to  the  sub- 
scribers of  the  memorandum  of  association,  says  that  "  every 
other  person  who  has  agreed  to  become  a  member  of  a  company 
under  this  Act,  and  whose  name  is  entered  on  the  register  of 
members,  shall  be  deemed  to  be  a  member  of  the  company." 

Sect.  38  defines  the  liability  of  members  in  the  event  of 
winding-up,  and  says  that  "  every  present  and  past  member  of 
such  company  shall  be  liable  to  contribute  to  the  assets,"  with 
certain  qualifications,  one  of  which  is  that  "no  past  member 
shall  be  liable  to  contribute  ....  if  he  has  ceased  to  be  a 
member  for  a  period  of  one  year  or  upwards  prior  to  the  com- 
mencement of  the  winding-up."    Another  qualification  is  that 

no  past  member  shall  be  liable  to  contribute  in  respect  of  any 
debt  or  liability  of  the  company  contracted  after  the  time  at 
which  he  ceased  to  be  a  member  "  ;  and  a  third  is  that  *'  no  past 
member  shall  be  liable  to  contribute  ....  unless  it  appears  tp 
the  Court  that  the  existing  members  are  unable  to  satisfy  the  con- 
tributions required  to  be  made  by  them  in  pursuance  of  this  Act." 

[Vaughan  Williams  J.  That  does  not  help  us  much  as  to 
what  happens  after  the  winding-up  has  commenced.  "  Past  " 
and  "present"  refer  to  the  same  moment  of  time — the  com- 
mencement of  the  winding-up.] 

They  refer  to  the  whole  winding-up.  If  the  original  member 
is  liable,  it  is  difficult  to  say  that  his  transferee  is  a  member. 
The  term  "  existing  members "  refers  to  all  shareholders, 
whether  they  held  their  shares  at  the  commencement  of  the 
winding-up  or  acquired  them  afterwards ;  and  liability  as  a  B 
contributory  would,  in  the  event  of  subsequent  transfers,  be 
fixed  by  reference,  not  to  the  date  of  winding-up,  but  to  the 
date  of  transfer. 

Where  a  company  is  being  wound  up  by  the  Court — that  is, 
under  a  compulsory  order — or  under  its  supervision,  s.  153  of 
the  Act  of  1862  says  that  "  every  transfer  of  shares,  or  alteration 
in  the  status  of  the  members  of  the  company,  made  between 
the  commencement  of  the  winding-up  and  the  order  for  wind- 
ing-up, shall,  unless  the  Court  otherwise  orders,  be  void."  The 
intention  was  to  substitute  the  liquidator's  assent  in  a  voluntary 
winding-up  for  that  of  the  Court  in  other  liquidations. 
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Keference  may  also  be  made  to  s.  74,  which  defines  "  contri- 
butory," and  to  s.  75,  which  says  that  the  HabiHty  of  a  contribu- 
tory "  shall  be  deemed  to  create  a  debt  (in  England  ....  of 
the  nature  of  a  specialty)  accruing  due  from  such  person  at  the 
time  when  his  liability  commenced,  but  payable  at  the  time  or 
respective  times  when  calls  are  made  ....  for  enforcing  such 
liability."  The  contract  of  Taylor  having  been  novated,  the 
liquidator  obtains  the  transferee's  liability  for  the  exact  sum 
in  the  place  of  Taylor's  liability.  The  liquidator  has  power  to 
rectify  the  register  of  members  by  putting  the  transferee's  name 
on  it  in  the  place  of  that  of  the  transferor  (see  ss.  98  and  133, 
clause  8),  and  by  issuing  a  certificate  to  a  transferee  he  and  the 
compeny  are  estopped  from  asserting  that  the  original  share- 
holder is  a  member  or  a  contributory. 

The  only  reported  case  bearing  on  the  point  contains  what  is 
but  a  dictum  of  Bacon  V.-C,  that  when  liquidators  **  are  asked 
to  permit  a  transfer,  which,  by  the  very  terms  of  the  Act, 
cannot  take  place  unless  they  sanction  it,  they  say,  *  Very  well, 
if  it  is  convenient  to  you,  you  may  transfer.  You  may  get  any- 
body else  to  undertake  to  pay  what  you  do  owe,  or  may  owe  ;  but 
we  will  not  let  go  the  hold  we  have  upon  you  now,  and  we  will 
only  let  you  transfer  on  the  terms  that  you  will  keep  us  in  as 
good  a  condition  now  as  we  should  be  if  we  did  not  let  you 
transfer'  "  :  Cleve  v.  Financial  Corporation.  (1) 

Bramioell  Davis,  Q.G.,  and  M.  Muir  Mackenzie,  for  Phillips. 
The  transfer  to  Phillips  was  made  soon  after  the  winding-up 
commenced,  and  with  the  liquidator's  assent.  He  transferred 
to  Eickards,  and  Kickards  is  the  only  person  now  liable  in 
respect  of  the  shares.  The  words  "past"  and  ''present"  in 
s.  38  refer  to  the  commencement  of  the  winding-up  :  Wehh  v. 
Whiffin.  (2)  Sect.  38  defines  the  liabilities  of  the  shareholders  : 
Burgess's  Case.  (3) 

[Vaughan  Williams  J.  The  liability  under  s.  38  is 
different  from  the  liability  of  membership  ;  it  appHes  to  persons 
who  are  not  members.] 

The  section  says  that  contribution  is  to  come  from  both  past 

(1)  L.  R.  16  Eq,  363,  381.  (2)  L.  R.  5  H.  L.  711,  725. 

(3)  15  Ch.  D.  507,  512. 
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and  present  members,  but  present  members  are  to  be  called  on  VAUGHAN 
first.    The  effect  of  accepting  the  transfer  is  that  the  transferor's 
liability  is  gone.    Mr.  Farwell's  client  and  those  in  the  same 
class  are  present  members  and  the  only  persons  liable. 

Farivell,  Q.C.,  and  Ingle  Joyce,  for  Eickards.  Eickards  and 
his  class  are  the  ultimate  transferees.  They  are  not  liable. 
The  commencement  of  the  winding-up  regulates  the  liability  as 
between  past  and  present  members,  and  membership  is  then 
ascertained :  Companies  Act,  1862,  s.  38  ;  Lindley  on  Com- 
panies, 5th  ed.  p.  751. 

The  voluntary  liquidator  has  no  power  to  alter  or  rectify  the 
register  of  members  :  Lindley  on  Companies,  5th  ed.  p.  748. 

[Buckley,  Q.C.,  referred  to  Brighton  Arcade  Co.  v.  DowU 
ing.  (1)] 

Sect.  133,  clause  8,  must  be  compared  with  s.  98.  Under 
s.  98,  after  making  a  winding-up  order,  the  Court  on  settling  a 
list  of  contributories  has  power  to  rectify  the  register.  Sect.  133, 
clause  8,  says  the  voluntary  liquidator  may  exercise  the  powers 
hereinbefore  given  to  the  Court  of  settling  the  list,"  but  it  is 
silent  about  rectifying  the  register.  Consistently  with  that 
provision,  s.  131  enables  the  voluntary  liquidator  to  sanction 
transfers,  but  not  to  allow  alteration  of  status.  Alteration  of 
status  is  absolutely  void  in  a  voluntary  winding-up,  whereas 
under  s.  153,  when  a  compulsory  or  supervision  order  has  been 
made,  the  Court  may  order  that  either  a  transfer  or  an  altera- 
tion of  status  shall  not  be  void.  The  transferors  and  transferees 
may  have  rights  inter  se,  but  the  company  is  outside  these. 
There  is  no  objection  to  a  transfer  during  winding  up;  but 
the  transferor  still  remains  a  contributory,  his  liability  to  the 
company  still  remaining  :  I  Budge  v.  Bowman  (2) ;  In  re  Onward 
Building  Society.  (3) 

It  would  be  too  dangerous  to  leave  it  to  a  voluntary  Hquida- 
tor  to  let  off  registered  members  at  his  discretion.  His  consent 
to  a  transfer  under  s.  131  is  a  necessary  prehminary'Jto  an 
application  to  the  Court  for  rectification ;  but  it  is  still  for  the 
Court  to  allow  or  refuse  rectification. 


(1)  L.  E.  3  C.  P.  175.  (2)  L.  R.  3  Q.  B.  689,  696. 

(3)  [1891]  2  Q.  B.  463,  475,  479. 
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Sheldon,  for  the  Metropolitan  Bank  (of  England  and  Wales), 
Limited. 

Buckley,  Q.C.,  in  reply.  All  the  three  classes  have  been 
rightly  placed  on  the  list.  Taylor  was  on  the  register  when 
the  winding-up  commenced,  and  the  Court  has  to  see  what 
happened  when  the  tree  fell.  The  sections  of  the  Act  then 
came  into  effect.  Taylor  was  a  member,  and  s.  38  imme- 
diately spoke  and  fixed  his  liability  as  a  present  member." 
Sect.  74  then  pointed  him  out  as  a  "  contributory,"  s.  75 
defined  the  nature  of  his  liability  as  a  contributory,  and  s.  101 
shewed  how  the  liability  was  to  be  enforced. 

Taylor  then  transferred  to  Phillips  with  the  sanction  which 
s.  131  enables  the  liquidator  to  give.  But  the  transfer  did  not 
free  Taylor  from  liability.  He  remained  a  contributory  though 
Phillips'  liability  was  also  accepted — of  course  the  more  persons 
there  are  who  are  liable,  the  better  for  the  company.  If 
Taylor's  liability  was  gone  his  status  was  altered,  for  his 
status  was  that  of  a  member  liable  in  respect  of  his  shares ; 
but  under  s.  131  all  alterations  of  status,  without  exception, 
are  void,  although  that  is  not  the  case  as  regards  transfers. 

Merely  sanctioning  a  transfer  makes  no  difference  to  Taylor's 
liability  to  the  company.  That  is  consistent  with  s.  38,  which 
says  nothing  as  to  altering  the  liability  of  present  members. 

[Vaughan  "Williams  J.  Under  s.  153  the  Court  can  allow 
an  alteration  of  status  either  after  a  compulsory  order,  or  where 
a  voluntary  winding-up  has  been  continued  under  supervision. 
Why  should  not  the  same  thing  be  done  in  a  voluntary  wind- 
ing-up without  supervision  ?] 

Possibly  the  Court  may  order  that  an  alteration  of  status 
shall  not  be  void,  but  the  liquidator  cannot  do  it. 

Phillips  became,  as  between  him  and  the  company,  a  member 
of  it.  The  liquidator  could  not  rectify  the  register ;  but  if  he 
could,  merely  putting  a  transfer  on  it  is  not  rectification.  The 
only  power  to  rectify  is  under  s.  98. 

After  the  transfer  by  Phillips,  he  in  like  manner  remained 
liable ;  and  Bickards,  as  a  transferee,  is  in  no  better  a  position 
than  Phillips.    [He  also  referred  to  Emmerson' s  Case.  (1)] 
(1)  L.  K.  1  Ch.  433,  435. 
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Levett,  Q.C.    I  ask  the  Court  to  sanction  the 
Taylor's  status. 

Bramwell  Davis,  Q.C.  And  I  ask  that  Phillips'  status  may 
he  altered. 

Aug.  7.  Yaughan  Williams  J.  (after  stating  the  facts). 
The  question  now  arises  whether  all  or  any  and  which  of  these 
persons  are  liable  to  be  placed  on  the  list  of  contributories.  It 
is  admitted  that  the  bank  went  into  voluntary  liquidation  with 
a  view  to  selling  its  assets  to  and  amalgamating  with  the 
Metropolitan  Bank,  and  that  the  arrangement  has  been  carried 
out,  and  further  that,  at  the  time  when  the  resolutions  were 
passed  and  the  agreement  was  entered  into,  it  was  contem- 
plated by  all  parties  that  there  would  be  sufficient  assets  to 
satisfy  all  the  liabilities  of  the  bank  in  liquidation.  So  far  as 
the  liquidator  is  concerned,  no  one  suggests  that  in  anything 
he  did  he  acted  otherwise  than  in  good  faith,  and  for  what  he 
honestly  considered  to  be  the  interests  of  the  bank  in  liquida- 
tion and  in  accordance  with  his  duty  as  liquidator.  The  con- 
siderations which  might  reasonably  lead  a  liquidator  to  sanction 
a  transfer  of  shares  must  vary  with  the  circumstances  of  each 
liquidation.  If  the  concern  is  insolvent,  one  cannot  very 
easily  understand  how  an  honest  liquidator  in  the  perform- 
ance of  his  duty  could  sanction  a  transfer  of  shares,  unless 
under  circumstances  which  would  make  it  sure  that  the  trans- 
feree w^ould  be  able  to  contribute  to  the  assets  of  the  company 
the  sum  that  was  due  on  the  shares.  So  much  is  this  the  case 
that,  generally  speaking,  one  would  feel  that  the  liquidator 
would  better  perform  his  duty  if  he  kept  on  the  register  the 
person  who  was  there  at  the  commencement  of  the  liquidation, 
and  who  was  liable  as  a  contributory  ;  because  one  cannot  easily 
imagine  any  advantage  which  would  accrue  to  the  company 
from^the  transfer  in  such  a  case,  unless,  indeed,  the  improbable 
case  occurs,  as  was  suggested  in  Budge  v.  Bowman  (1),  of  a 
transfer  from  a  pauper  to  a  rich  man.  But  in  the  case  of  a  pro- 
posed sale  and  amalgamation  of  this  sort  it  is  obvious  that  other 
considerations  might  reasonably  affect  the  mind  of  a  liquidator 
(1)  L.  E.  3  Q.  B.  689,  696. 
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who  was  asked  to  sanction  a  transfer.  He  might  very  well 
wish  that  the  whole  of  the  people  to  be  placed  on  the  list  of 
contributories  should  be  persons  who  acquiesced  in  and  approved 
of  the  proposed  arrangement.  Be  that  as  it  may,  the  first 
question  I  have  to  decide  is  :  Which  of  these  applicants  was 
liable  as  a  contributory  at  the  commencement  of  the  winding- 
up?  That  is  determined  by  s.  38  of  the  Act  of  1862.  No 
doubt,  in  that  section  the  words  "  past  "  and  "  present  "  have 
reference  to  the  commencement  of  the  liquidation.  At  that 
time  it  follows  that  Taylor  was  liable  to  be  placed  on  the  list 
of  contributories ;  and  it  is  therefore  necessary  to  inquire 
whether  he  has  discharged  himself  from  that  liability.  Before 
going  further,  I  want  to  point  out  that,  as  I  understand  s.  38, 
the  liability  of  a  contributory  is  not  exactly  the  same  as  or 
coincident  with  the  liability  of  a  member — a  contributory  may 
be  called  on  to  pay  such  sums  as  may  be  required  to  adjust  the 
rights  of  the  contributories  amongst  themselves,  subject  to  the 
qualifications  mentioned  in  the  section.  In  order  to  ascertain 
whether  Taylor  has  discharged  himself  of  that  liability,  one 
must  first  look  at  s.  131.  That  section  is  not  very  happily 
worded,  and  it  is  difficult  to  construe.  I  think  one  must  read 
the  section  in  such  a  way  that  the  word  except  "  applies  to 
transfers  only.  There  is  no  doubt  that  as  between  a  transferor 
and  transferee  there  is  nothing  to  make  void  transfers  executed 
after  the  liquidation  has  commenced — that  has  been  expressly 
decided — but  they  are  void  as  between  the  member,  the  con- 
tributory, and  the  company  unless  they  fall  within  the  ex- 
ception in  the  section.  This  particular  transfer  from  Taylor  to 
Phillips  does  fall  within  the  exception  because  it  was  made 
with  the  sanction  of  the  liquidator.  I  should  have  supposed 
that  the  intention  of  the  Legislature  was  that  in  the  case  of  a 
transfer  with  the  liquidator's  sanction  the  transfer  should  bind 
the  liquidator,  because  it  is  impossible  to  suppose  that  a 
transfer  with  sanction  was  to  be  placed  on  the  same  footing 
as  one  made  without  sanction.  I  think,  therefore,  that  to 
some  extent  the  transfer  with  sanction  must  have  been  intended 
to  bind  the  liquidator. 

It  is  pointed  out,  however,  that  by  s.  131  "  alteration  of 
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status  "  is  made  void  without  any  exception  at  all. 
intended  by  that  ?  Is  it  intended  that  a  transfer  with  sanction 
is  always  to  be  void  so  far  as  it  operates  as  an  alteration  in  the 
status  of  a  member  ?  I  do  not  think  so.  It  seems  to  me  that 
the  effect  of  the  transfer  is  that  the  transferee  has  a  right  to 
be  put  on  the  register  of  members,  and  that  the  transferor  is 
entitled  to  have  his  name  removed  from  it,  and  that  the  liqui- 
dator has  power  to  do  all  that  is  necessary  for  that  purpose.  I 
think  he  can  rectify  the  register,  if  "  rectify  "  is  the  word.  He 
can  deal  vnth  the  register  in  such  a  way  as  to  give  effect  to 
that  change  in  membership. 

Sect.  133,  clause  8,  says  the  voluntary  liquidators  "  may 
exercise  the  powers  hereinbefore  given  to  the  Court  of  settling 
the  list  of  contributories,"  and  it  is  contended  that  the  power 
thereby  given  to  the  liquidator  is  the  power  which  is  given  to 
the  Court  by  s.  98.  Sect.  98  says  :  "  As  soon  as  may  be  after 
making  an  order  for  winding  up  the  company,  the  Court  shall 
settle  a  list  of  contributories,  with  power  to  rectify  the  register 
of  members  in  all  cases  where  such  rectification  is  required  in 
pursuance  of  this  Act,  and  shall  cause  the  assets  of  the  com- 
pany to  be  collected,  and  applied  in  discharge  of  its  liabilities." 
I  have  called  attention  to  those  two  clauses  because  I  wish  to 
express  my  view  that  whatever  powers  are  given  to  the  Court 
by  s.  98  are  conferred  on  the  voluntary  liquidator  by  clause  8 
of  s.  133.  But  I  do  not  think  the  power  of  rectification  by  the 
liquidator  is  applicable  here.  I  agree  with  Mr.  Buckley  that 
this  is  not  rectification — it  is  really  alteration  of  the  register  in 
order  to  give  effect  to  a  transfer  sanctioned  by  the  liquidator. 

The  transfer,  then,  is  effective  when  sanctioned  to  the  extent 
that  the  transferee  has  a  right  to  go  on  the  register,  and  the 
transferor  is  entitled  to  come  off  it.  That  alone  would  pro- 
bably enable  the  transferee  to  come  in  his  own  name  and  claim 
any  rights  as  to  distribution  of  a  surplus  or  adjustment  of  the 
rights  of  members  inter  se,  and  then  full  effect  would  be  given 
to  the  wor^s  "  with  the  sanction  of  the  liquidator."  But,  as  I 
have  said,  I  do  not  think  that  the  rights  and  liabilities  of  mem- 
bership are  at  all  identical  with  the  rights  and  liabilities,  or 
rights,  liabilities,  and  status  of  a  contributory;  and  I  do  not 
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VAUGHAN  think  that  the  sanction  of  the  Hquidator  necessarily  affects  the 
WILLIAMS  ^  ^  ...         •  , 

status  of  the  transferor  so  as  to  free  him  from  habihty  as  a  con- 
tributory. If  that  can  be  done,  it  must  be  done  under  some 
other  power  which  is  in  the  Court,  and  not,  in  my  judgment, 
by  the  hquidator  alone. 

In  a  compulsory  winding-up,  or  a  voluntary  winding-up  under 
supervision,  s.  153  is  the  governing  section,  and  it  provides  that 
"every  transfer  of  shares,  or  alteration  in  the  status  of  the 
members  of  the  company,  made  between  the  commencement  of 
the  winding-up  and  the  order  for  winding-up,  shall,  unless  the 
Court  otherwise  orders,  be  void."  Having  regard  to  the  fact 
that  s.  153  applies  to  winding-up  under  supervision,  one  ought 
to  be  very  reluctant  to  give  to  s.  131,  which  applies  to  volun- 
tary winding-up  without  supervision,  a  construction  inconsistent 
with  s.  153,  which  applies  to  a  voluntary  winding-up  under 
supervision.  I  cannot  conceive  that  the  rights  of  parties  in  a 
voluntary  winding-up  should  be  different  from  their  rights  in  a 
voluntary  winding-up  plus  supervision.  The  methods  of  remedy 
may  well  be  different  in  the  two  cases ;  but  it  is  incredible  that 
the  Legislature  should  have  intended  that  rights  and  liabilities 
in  a  voluntary  winding-up  should  be  altered  because  the  super- 
vision of  the  Court  has  been  added.  The  effect  of  s.  153  is  that 
when  a  compulsory  or  supervision  order  has  been  made,  the 
Court  has  clearly  power  to  order  that  alteration  of  status  shall 
not  be  void. 

I  am  inclined  to  think,  for  the  reasons  I  have  given,  based 
upon  the  separation  of  the  words  "  alteration  of  status  "  from 
the  words  included  in  the  exception,  that  a  voluntary  liquidator 
cannot  sanction  an  alteration  of  status ;  but  I  cannot  believe 
that,  in  a  voluntary  liquidation  without  supervision,  the  Legis- 
lature intended  that  there  should  be  no  power  in  the  Court  to 
sanction  a  transfer  so  as  to  allow  an  alteration  of  the  status  of 
the  members  of  the  company.  If  I  thought  I  had  not  the  same 
power  here  that  I  have  under  s.  153  under  a  compulsory  or 
supervision  order,  I  should  feel  compelled  to  come  to  the  conclu- 
sion that  the  sanction  of  the  liquidator  was  sufficient ;  but  I  do 
not  think  so.  Of  course,  the  same  object  might  be  attained  by 
making  a  supervision  order,  and  if  necessary  I  will  do  so. 
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I  have  stated,  I  give  leave  to  amend 


For  the  reasons 
appHcation. 

I  am  sorry  that  the  purchasing  bank,  which  is  the  real  party 
interested,  has  not  taken  the  opportunity  of  bringing  forward 
any  facts  going  to  shew  that  the  alteration  of  status  ought  not 
to  be  sanctioned.  Under  the  circumstances,  I  must  assume  that 
the  liquidator  was  acting  in  the  interests  of  the  company  when 
he  sanctioned  these  transfers ;  but,  before  I  make  any  order 
allowing  an  alteration  of  the  status  of  a  member,  I  must  con- 
sider what  is  the  position  of  the  other  people,  and  whether  I 
am  satisfied  that  someone  is  liable  in  the  place  of  the  member. 
As  to  that,  I  have  some  difficulty.  Phillips  has  become  a 
transferee,  but  that  does  not  impose  upon  him  any  liability  at 
all  under  s.  38. 

Sect.  38  deals  with  the  persons  who  were  present  or  past 
members  at  the  commencement  of  the  liquidation,  and  Mr. 
Phillips  was  not  then  either  a  present  or  a  past  member. 
Mr.  Buckley  says  that  that  does  not  matter,  because  Phillips  is 
hit  under  s.  74  or  s.  75  ;  but  there  seems  to  be  nothing  in  s.  74 
imposing  liability  to  calls  on  a  person  who  has  become  a  trans- 
feree after  the  winding-up,  and  s.  75  does  not  seem  to  carry  it 
any  further.  I  feel,  therefore,  great  difficulty  in  saying  that 
there  is  anything  in  the  Act  of  Parliament  which  throws 
liability  to  contribute  on  a  person  who  becomes  a  transferee 
after  the  winding-up  has  commenced. 

Then  it  is  said  that,  although  the  Act  may  not  do  it,  it  is 
done  by  contract,  and  that  there  is  a  novation  by  which  the 
liquidator  agrees  to  accept  the  transferee  as  a  specialty  debtor, 
for  the  sums  payable  on  the  shares,  in  place  of  the  contributory, 
and  that  the  transferee  by  novation  has  become  the  person 
liable.  But  I  doubt  that  very  much,  and  I  do  not  think  I 
ought  to  draw  that  inference. 

I  have  invited  Mr.  Levett's  client  to  amend,  so  that  the 
whole  thing  may  be  ripe  for  ultimate  decision  ;  but  I  am  not 
prepared  at  present  to  alter  the  status  of  Taylor,  because  I  do 
not  see  my  way  to  fix  any  one  else  with  liability.  I  am  afraid, 
therefore,  that  Taylor  must  be  left  to  bear  the  burthen  as  con- 
tributory.   I  think  Phillips  is  entitled  to  be  taken  off  the  list  of 
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VAUGHAN  contributories — I  say  nothing  about  bis  liability  as  a  member  of 
J,        the  company ;  and  I  think  Rickards  is  also  entitled  to  be  taken 
1396       off.    But  Taylor  is,  of  course,  entitled  to  be  indemnified  by 
Phillips,  and  Phillips  is  entitled  to  be  indemnified  by  Rickards. 
The  case  is  one  of  very  great  difficulty,  and  I  shall  be  very  glad 
if  it  goes  further. 

Generally,  my  conclusion  is  that  the  list  of  contributories 
must  be  settled  with  reference  to  the  moment  of  time  at  v^hich 
the  liquidation  commences ;  that  the  voluntary  liquidator  can 
sanction  a  transfer  subsequently  made,  and  can  deal  with  the 
register  so  as  to  give  effect  to  that  transfer ;  that  his  doing  so 
will  give  the  transferee  rights  which  he  would  not  otherwise 
have,  but  that  it  does  not  relieve  the  original  contributory 
from  liability  to  contribute.  The  liquidator  has  no  power  of 
himself  to  sanction  an  alteration  of  status  so  as  to  relieve 
Taylor  from  his  status  as  contributory.  But  I  think  the  Court 
has  this  power,  but  ought  not  to  exercise  it  unless  it  is  satisfied 
that  someone  else  is  liable.  I  am  not  satisfied,  because  I  do 
not  see  my  way  to  put  either  of  the  transferees  on  the  list  of 
contributories.  They  are  on  the  register  of  members,  and  it  may 
well  be  that  the  liquidator  may  have  some  other  rights  against 
them  as  members  of  the  company. 

Solicitors  for  liquidator :  Biddell,  Vaizey  d  Smith,  for 
Vachell  d  Co.,  Cardiff. 

Solicitors  for  Taylor  :  Bower,  Cotton  d  Bower,  for  T.  H. 
Stephens,  Cardiff. 

Solicitors  for  Phillips :  Feiv  d  Co.,  for  Bythivay  d  Son, 
Po?itypool. 

Solicitor  for  Rickards :  Bichard  White,  for  F.  Lewis,  New- 
port, Monmouth. 

Solicitors  for  purchasing  bank :  Burton,  Yeates  d  Hart,  for 
Johnson,  Barclay,  Johnson  d  Bogers,  Birmingham. 

F.  E. 
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Nov.  11. 


Practice — Leave  to  sign  Judgment — Judgment  not  signed  or  entered — Judgment 
Creditor — Priority — Rules  of  Supreme  Court,  1883,  Order  Jir.,  r.  1 ; 
Order  xll,  rr.  3,  4. 

An  order  under  Order  xiv.,  r.  1,  giving  liberty  to  sign  final  judgment 
for  the  amount  claimed  by  the  writ  of  summons,  is  not  equivalent  to 
signing  or  entry  of  judgment,  so  as  to  give  a  judgment  creditor's  right  of 
priority  to  a  plaintiff  who  has  failed  to  follow  up  the  order  by  signing 
judgment  under  Order  xli. 

Adjouened  Summons. 

On  October  13,  1892,  the  Bouillon  Fleet,  Limited,  mineral 
water  manufacturers,  took  out  a  writ  of  summons,  specially 
indorsed,  under  Order  iii.,  r.  6,  in  the  Queen's  Bench  Division, 
against  the  administratrix  of  Edwin  Gurney,  who  had  died 
insolvent,  for  a  debt  of  135/.  and  interest.  The  defendant 
appeared  to  the  writ,  and  on  October  31,  1892,  an  order  was 
made  in  her  presence  by  the  master  giving,  in  the  usual  form, 
the  plaintiffs  liberty  to  sign  final  judgment  for  the  amount 
claimed.  That  order,  however,  was  never  followed  up  by 
actual  signing  or  entry  of  judgment. 

In  1893  the  present  creditor's  action  was  brought  against  the 
administratrix  for  the  administration  of  the  estate  of  the  de- 
ceased ;  and  on  November  13, 1893,  an  administration  judgment 
was  pronounced  directing  the  usual  accounts  and  inquiries. 
Under  that  judgment  the  chief  clerk,  by  his  certificate,  dated 
July  31,  1896,  allowed  various  debts,  including  those  of  the 
present  plaintiff  and  of  the  Bouillon  Fleet,  Limited,  and  certi- 
fied that  the  debt  of  the  company  was  entitled  to  priority  by 
virtue  of  the  master's  order  of  October  31,  1892.  Thereupon 
the  plaintiff  in  the  administration  action  took  out  the  present 
summons  to  vary  the  chief  clerk's  certificate  by  striking  out 
the  finding  as  to  the  priority  of  the  company,  and  substituting 
therefor  a  finding  that  they  were  only  entitled  to  rank  pari 
passu  with  the  other  creditors. 
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Micklem,  for  the  applicant.  The  chief  clerk's  finding  is 
wrong.  He  proceeded  under  rule  3  of  Order  XLi. ;  whereas  the 
case  conies  under  rule  4,  which  provides  that  the  judgment 
shall  take  effect  from  the  date  of  entry,  and  the  judgment  in 
the  present  case  has  never  been  entered  at  all,  and  therefore 
has  not  been  filed  as  required  by  rule  15  of  the  Practice  Masters" 
Kules  :  Annual  Practice,  1897,  p.  1229. 

Liberty  to  sign  judgment  is  not  judgment,  nor  is  it  equivalent 
to  judgment.  A  creditor  of  an  insolvent  testator  cannot  obtain 
priority  over  other  creditors  unless,  before  the  judgment  in  an 
administration  action,  he  actually  obtains  judgment  for  his. 
debt :  Lz  re  Maggi.  (1) 

I  submit,  therefore,  that  the  master's  order  was  not  a  judg- 
ment, and  that  as  this  creditor  has  not  gone  on  to  sign  judgment, 
he  has  no  priority. 

Dunham,  for  the  company.  I  do  not  say  that  this  is  a  judg- 
ment, but  it  is  substantially  the  same  thing.  There  has  been  a 
final  adjudication  of  this  creditor's  claim,  and  this  adjudication 
was  made  in  the  defendant's  presence.  The  defendant  had 
then  been  heard  for  the  last  time,  and  nothing  more  remained 
to  be  done  to  which  she  could  take  exception.  What  remained 
to  be  done  was  purely  formal,  signing  judgment  by  the  plaintiff 
being  as  formal  a  matter  as  issuing  execution.  In  the  Chancery 
Division  the  practice  under  Order  xiv.  is  not  to  make  an  inter- 
mediate order,  but  to  give  judgment  for  an  immediate  order  for 
payment ;  while  the  practice  in  the  Queen's  Bench  Division  is 
to  make  an  intermediate  order  giving  leave  to  sign  judgment ; 
but  the  intention  in  both  Divisions  is  that  the  same  result  shall 
follow. 


Kekewich  J.  In  my  opinion  the  chief  clerk  was  in  error. 
Liberty  to  sign  judgment  cannot,  according  to  the  ordinary 
rules  of  the  English  language,  be  equivalent  to  the  actual 
signing  of  judgment,  or  to  judgment.  It  is  giving  leave  to 
do  something  which  may  or  may  not  be  done.  So  much  for 
the  verbal  construction  of  the  order.  Then,  as  a  matter  of 
practice,  it  is  clear  that  the  order  of  a  master  or  a  judge  giving 

(1)  20  Ch.  D.  545. 


2Ch. 


CHANCEKY  DIVISION. 


865 


liberty  to  sign  judgment  does  not  itself  operate  as  a  judgment.  KEKEWICH 
A  subsequent  order  is  required,  and  that  is  the  judgment. 
Therefore,  in  my  opinion,  the  certificate  is  wrong,  and  the  ^-v-- 
applicant  is  entitled  to  an  order  as  asked  by  the  summons ;  gukney 
and  the  creditor  who  persuaded  the  chief  clerk  to  decide  Clifford 
otherwise  must  pay  the  costs  of  this  application.  Gurney. 


Solicitors  :  Pearce-Jones  dc  Co.  ;  C.  P.  Pritchard. 

G.  I.  F.  C. 
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July  24,  25 ; 

Nov.  G.  Copyright — British  International  Copyright — Importation  into  Great  Britain 
of  Copies  printed  where  the  Book  was  first  published — Copyright  Act,  1842 
(5  (fc  6  Vict.  c.  45),  ss.  2,  11,  13,  15,  17 — International  Copyright  Act,  1844 
(7  &  8  Vict.  c.  12),  ss.  2,  3,  10.  (1) 

Tlie  plaintiff  was  owner  of  the  British  international  copyright  of  a  book 
first  published  in  Germany.  The  defendant  imported  and  sold  in  Great 
Britain  copies  printed  in  Germany  by  the  owner  of  the  German  copy- 
right : — 

Held,  by  Lindley  and  Rigby  L.JJ.  (dissentiente  Lopes  L.J.),  reversing 
the  decision  of  Kekewich  J.,  that  the  plaintiff  was  entitled  to  restrain  this 
importation  and  sale,  for  that  s.  10  of  the  International  Copyright  Act, 
which,  as  regards  any  book  in  which  there  is  British  international  copy- 
right, prohibits  the  importation  into  Great  Britain,  without  the  consent  of 
the  proprietor  of  such  copyright,  of  copies  printed  in  any  foreign  country 
except  that  in  which  the  book  was  first  published,  does  not  form  a  complete 
code  as  to  the  importation  of  copies ;  and  that  s.  3,  which  provides  that 
the  enactments  in  the  Copyright  Act  shall  apply  to  books  in  which  there 
is  British  international  copyright  in  the  same  way  as  if  such  books  had 
been  first  published  here,  made  ss.  15  and  17  of  the  Copyright  Act  applic- 
able to  the  book  in  question,  and  that  as  under  those  sections  the  owner 
of  the  copyright  could,  if  the  book  had  been  first  published  in  Great 
Britain,  have  restrained  the  importation  of  these  copies,  the  owner  of  the 
British  international  copyright  could  do  so. 

This  was  an  appeal  by  the  plaintiff  from  a  refusal  of  Keke- 
wich J.  to  grant  an  injunction  restraining  the  importation  by 

(1)  Copyright  Act,  1842  (5  &  6  to  sale  or  hire,  or  cause  to  be  sold, 

Yict.  c.  45),  s.  15 :    "  If  any  person  published,  or  exposed  to  sale  or  hire, 

shall,  in  any  part  of  the  British  or  shall  have  in  his  possession,  for  sale 

dominions,  print  or  cause  to  be  printed,  or  hire,  any  such  book  so  unlawfully 

either  for   sale  or  exportation,  any  printed   or  imported,  without  such 

book  in  which  there  shall  be  sub-  consent  as  aforesaid,  such  offender 

sisting  copyright,  without  the  con-  shall  be  liable  to  a  special  action  on 

sent   in   writing   of   the   proprietor  the  case  at  the  suit  of  the  proprietor 

thereof,  or  shall  import  for  sale  or  of  such  copyright,  to  be  brought  in 

hire  any  such  book  so  having  been  any  court  of  record  in  that  part  of 

unlawfully  printed  from  parts  beyond  the  British  dominions  in  which  the 

the  sea,  or,  knowing  such  book  to  offence  shall  be  committed ;  Provided 

have  been  so  unlawfully  printed  or  always,  that  in  Scotland  such  offender 

imported,  shall  sell,  publish,  or  expose  shall  be  liable  to  an  action  in  the 
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the  defendant  for  sale  in  this  country  of  copies  of  a  piece  of 
music  lawfully  printed  in  Leipzig,  where  the  original  publica- 


C.A. 

1896 


Court  of  Session  in  Scotland,  which 
shall  and  may  be  brought  and  prose- 
cuted in  the  same  manner  in  which 
any  other  action  of  damages  to  the 
like  amount  may  be  brought  and 
prosecuted  there." 

Sect.  17 :  "  After  the  passing  of 
this  Act  it  shall  not  be  lawful  for  any 
person,  not  being  the  proprietor  of  the 
copyright,  or  some  person  authorized 
by  him,  to  import  into  any  part  of 
the  United  Kingdom,  or  into  any 
other  part  of  the  British  dominions, 
for  sale  or  hire,  any  printed  book  first 
composed  or  written  or  printed  and 
published  in  any  part  of  the  said 
United  Kingdom,  wherein  there  shall 
be  copyright,  and  reprinted  in  any 
country  or  place  whatsoever  out  of  the 
British  dominions  ;  and  if  any  person, 
not  being  such  proprietor  or  person 
authorized  as  aforesaid,  shall  import 
or  bring,  or  cause  to  be  imported  or 
brought,  for  sale  or  hire,  any  such 
printed  book,  into  any  part  of  the 
British  dominions,  contrary  to  the 
true  intent  and  meaning  of  this  Act, 
or  shall  knowingly  sell,  publish,  or 
expose  to  sale  or  let  to  hire,  or  have 
in  his  possession  for  sale  or  hire,  any 
such  book,  then  every  such  book  shall 
be  forfeited,  and  shall  be  seized  by 
any  officer  of  customs  or  excise,  and 
the  same  shall  be  destroyed  by  such 
officer ;  and  every  person  so  offending, 
being  duly  convicted  thereof  before 
two  justices  of  the  peace  for  the 
county  or  place  in  which  such  book 
shall  be  found,  shall  also  for  every 
such  offence  forfeit  the  sum  of  10?., 
and  double  the  value  of  every  copy  of 
such  book  which  he  shall  so  import  or 
cause  to  be  imported  into  any  part  of 
the  British  dominions,  or  shall  know- 
ingly sell,  publish,  or  expose  to  sale  or 


Pitt  Pitts 

let  to  hire,  or  shall  cause  to  be  sold,  v. 
published,  or  exposed  to  sale  or  let  to  Gteorge  &  Co. 
hire,  or  shall  have  in  his  possession  for 
sale  or  hire,  contrary  to  the  true  intent 
and  meaning  of  this  Act,  51.  to  the 
use  of  such  officer  of  customs  or  excise, 
and  the  remainder  of  the  penalty  to 
the  use  of  the  proprietor  of  the  copy- 
right in  such  book." 

The  International  Copyright  Act, 
1844  (7  &  8  Vict.  c.  12).  This  statute, 
after  reciting  the  former  International 
Copyright  Act,  and  the  Copyright 
Act,  1842,  and  several  statutes  as  to 
dramatic  literary  property  and  works 
of  art,  proceeds  :  "  And  whereas  the 
powers  vested  in  Her  Majesty  by  the 
said  International  Copyright  Act  are 
insufficient  to  enable  Her  Majesty  to 
confer  upon  authors  of  books  first  pub- 
lished in  foreign  countries  copyright 
of  the  like  duration,  and  with  the  like 
remedies  for  the  infringement  thereof, 
which  are  conferred  and  provided  by  the 
said  Copyright  Amendment  Act  with 
respect  to  authors  of  books  first  pub- 
lished in  the  British  dominions.  And 
the  said  International  Copyright  Act 
does  not  empower  Her  Majesty  to 
confer  any  exclusive  right  of  repre- 
senting or  performing  dramatic  pieces 
or  musical  compositions  first  published 
in  foreign  countries  upon  the  authors 
thereof,  nor  to  extend  the  privilege  of 
copyright  to  prints  and  sculpture 
first  published  abroad;  and  it  is  ex- 
pedient to  vest  increased  powers  in 
Her  Majesty  in  this  respect,  and  for 
that  purpose  to  repeal  the  said  Inter- 
national Copyright  Act,  and  to  give 
such  other  powers  to  Her  Majesty,  and 
to  make  such  further  provisions,  as  are 
hereinafter  contained.  Be  it  therefore 
enacted"  Then  by  s.  1  the  former 
International  Copyright  Act  was  there 
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C.A.      tion  took  place,  the  plaintiff  having  the  British  international 
1896      copyright,  and  the  copies  being  printed  by  the  person  having 
Pitt  Pitts  the  German  copyright. 

Jeokge&Co     ^'  ^^^S'  of  Dresden,  and  afterwards  of  Berlin,  who  was 
  entitled  to  the  copyright  in  a  musical  composition  by  Joachim 


repealed.  By  s.  2  Her  Majesty  was 
empowered  by  Order  in  Council  to 
confer  upon  the  authors  of  books  first 
published  in  foreign  countries  copy- 
right in  this  country. 

Sect.  3 :  "In  case  any  such  order 
shall  apply  to  books,  all  and  singular 
the  enactments  of  the  said  Coj)yright 
Amendment  Act,  and  of  any  other 
Act  for  the  time  being  in  force  with 
l  elation  to  the  copyright  in  books  first 
published  in  this  country,  shall,  from 
and  after  the  time  so  to  be  specified 
in  that  behalf  in  such  order,  and 
subject  to  such  limitation  as  to  the 
duration  of  the  copyright  as  shall  be 
therein  contained,  apply  to  and  be  in 
force  in  respect  of  the  books  to  which 
such  order  shall  extend,  and  which 
shall  have  been  registered  as  herein- 
after is  provided,  in  such  and  the  same 
manner  as  if  such  books  were  first 
published  in  the  United  Kingdom, 
save  and  except  such  of  the  said  enact- 
ments, or  such  parts  thereof,  as  shall 
be  excepted  in  such  order,  and  save 
and  except  such  of  the  said  enact- 
ments as  relate  to  the  delivery  of 
copies  of  books  at  the  British  Museum, 
and  to  or  for  the  use  of  the  other 
libraries  mentioned  in  the  said  Copy- 
right Amendment  Act." 

Sect*  10 ;  "  All  copies  of  books 
wherein  there  shall  be  any  subsisting 
copyright  under  or  by  virtue  of  this 
Act,  or  of  any  Order  in  Council  made 
in  pursuance  thereof,  printed  or  re- 
printed in  any  foreign  country  except 
that  in  which  such  books  were  first 
published,  shall  be  and  the  same  are 
hereby  absolutely  prohibited  to  be 


imj)orted  into  any  part  of  the  British 
dominions,  except  by  or  with  the  con- 
sent of  the  registered  proprietor  of  the 
copyright  thereof,  or  his  agent  autho- 
rized in  writing,  and  if  imported  con- 
trary to  this  prohibition  the  same  and 
the  importers  thereof  shall  be  subject 
to  the  enactments  in  force  relating  to 
goods  prohibited  to  be  imported  by 
any  Act  relating  to  the  customs  ;  and 
as  respects  any  such  copies  so  pro- 
hibited to  be  imported,  and  also  as 
respects  any  copies  unlawfully  printed 
in  any  place  whatsoever  of  any  books 
wherein  there  shall  be  any  such  sub- 
sisting copyright  as  aforesaid,  any 
person  who  shall  in  any  part  of  the 
British  dominions  import  such  pro- 
hibited or  unlawfully  printed  copies, 
or  who,  knowing  such  copies  to  be  so 
unlawfully  imported  or  unlawfully 
printed,  shall  sell,  publish,  or  expose 
to  sale  or  hire,  or  shall  cause  to  be 
sold,  published,  or  exposed  to  sale  or 
hire,  or  have  in  his  possession  for  sale 
or  hire,  any  such  copies  so  unlawfully 
imported  or  unlawfully  printed,  such 
offender  shall  be  liable  to  a  special 
action  on  the  case  at  the  suit  of  the 
proprietor  of  such  copyright,  to  be 
brought  and  prosecuted  in  the  same 
courts  and  in  the  same  manner,  and 
with  the  like  restrictions  upon  the 
proceedings  of  the  defendant,  as  are 
respectively  prescribed  in  the  said 
Copyright  Amendment  Act  with  rela- 
tion to  actions  thereby  authorized  to 
be  brought  by  proprietors  of  copyright 
against  persons  importing  or  selling 
books  unlawfully  printed  in  the  British 
dominions." 
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Baff,  called  ''La  Fileuse,"  first  published  at  Leipzig,  sold  to      C. A. 
Patey  &  Willis  of  London  "  all  my  copyright  and  interest,  i8'j(j 
present  and  future,  vested  and  contingent  or  otherwise,  in  Eng-  Pitt  Pitts 
land  and  Colonies,  together  with  the  right  of  performing  the  George  &  Co. 

same,  of  and  in  "  certain  pianoforte  pieces,  which  included  "  La   

Fileuse."  No  formal  assignment  was  made  ;  but  a  receipt  was 
given  by  which  Kies  undertook  to  execute  such  further  assur- 
ance as  might  be  required.  The  work  was  entered  and  regis- 
tered at  Stationers'  Hall  as  copyright  in  the  name  of  Patey  & 
Willis.  The  plaintiff  had  since  taken  over  the  business  of 
Patey  &  Willis,  and  continued  it  under  the  same  name. 

The  defendant,  who  was  carrying  on  business  under  the 
style  of  Edward  George  &  Co.,  sold  in  England  divers  copies 
of  "La  Fileuse,"  which  had  been  printed  in  Leipzig  by  the 
successors  of  Eies.  The  plaintiff  brought  this  action  for  an 
injunction  and  damages. 

Kekewich  J.  held  that  the  pieces  of  music,  being  lawfully 
printed  in  the  domicil  of  origin,  were  not  within  the  prohibitive 
part  of  s.  10  of  the  International  Copyright  Act,  1844,  nor 
within  the  prohibition  of  s.  15  of  the  Copyright  Act,  1842. 
His  Lordship,  therefore  (the  motion  for  an  injunction  being  by 
consent  treated  as  the  trial),  dismissed  the  action  with  costs. 
The  plaintiff  appealed.  The  appeal  w^as  heard  on  July  24,  25, 
1896. 

Cozens-Hardy,  Q.C.,  and  Tngpen,  for  the  appellant.  By  s.  2 
of  the  International  Copyright  Act,  1844  (7  &  8  Yict.  c.  12), 
power  is  given  to  Her  Majesty  by  Order  in  Council  to  give 
copyright  in  this  country  to  books  first  published  abroad ;  and 
s.  3  provides  that  if  any  such  order  shall  apply  to  books,  all 
the  enactments  in  5  &  6  Vict.  c.  45  (the  Copyright  Act,  1842), 
shall  apply  to  books  to  which  the  order  extends  in  the  same 
manner  as  if  such  books  had  been  first  published  in  the  United 
Kingdom.  Sects.  15  and  17  of  the  Copyright  Act  must  there- 
fore be  applied.  Sect.  15  prohibits  the  importation  for  sale  or 
hire  of  any  book  unlawfully  printed  from  parts  beyond  the  sea, 
and  "  unlawfully  printed  "  must,  when  applied  to  a  book  printed 
abroad,  mean  printed  without  the  consent  of  the  owner  of  the 
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C.  A.      British  copyright.    Sect.  17  prohibits  the  importation  of  books 
1896       first  pubhshed  here  and  reprinted  abroad.    This,  bearing  in 
Pitt  Pitts  mind  s.  3  of  the  Act  of  1844,  prohibits  the  importation  from 
Jeorge  &  Co  ^^^o^^  of  any  books  in  which  there  is  a  British  international 

  copyright.    The  question  is  whether  these  privileges  are  cut 

down  by  s.  10,  which  forbids  the  importation  of  books  in  which 
there  is  a  British  international  copyright,  except  books  printed 
in  the  country  in  which  they  were  originally  published.  If  it 
had  been  intended  by  this  section  to  lessen  the  advantages 
given  by  the  previous  sections  it  would  have  been  worded  very 
differently.  It  is  loosely  framed,  and  omits  to  provide  for 
the  case  of  the  copyright  abroad  belonging  to  one  person 
and  the  copyright  here  to  another.  If  the  decision  of  the 
Court  below  is  upheld,  the  object  of  the  International  Copyright 
Act,  as  expressed  in  its  recitals — to  enable  Her  Majesty  to  confer 
upon  authors  of  books  first  published  abroad  the  same  rights  as 
are  given  by  the  Copyright  Act  to  the  authors  of  books  first 
published  in  the  British  dominions — will  be  defeated,  and  a 
British  international  copyright  in  a  book  first  published  abroad 
will  have  no  marketable  value  here,  since  books  may  be  imported 
without  limit  by  any  one  from  the  country  in  which  it  was 
first  published. 

Scrutton,  for  the  respondent.  On  the  true  construction  of 
the  International  Copyright  Act,  1844,  the  10th  section  of  that 
Act  is  intended  to  form  a  complete  code  as  to  the  importation 
from  abroad  of  books  in  which  there  is  a  British  international 
copyright,  and  it  clearly  allows  the  importation  of  copies 
printed  in  the  country  where  the  book  was  first  published. 
This  is  a  clear  enactment,  and  is  not  to  be  controlled  by  an 
uncertain  inference  from  s.  3,  which  it  is  contended  imports 
ss.  15  and  17  of  the  Copyright  Act,  1842.  Sect.  15  deals  only 
with  the  importation  of  books  unlawfully  printed  within  the 
British  dominions,  and  cannot  without  great  violence  be  con- 
strued to  be  applied  to  the  importation  of  books  printed 
abroad.  If  s.  15  is  made  by  the  International  Act  to  relate  to 
books  published  abroad,  there  is  no  occasion  for  s.  17,  which 
expressly  relates  to  them.  There  is  nothing  in  s.  3  so  incon- 
sistent vnth  s.  10  as  to  render  the  exception  in  the  latter  section 
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inoperative.  The  two  sections  may  be  read  together,  s.  3  0.  A. 
relating  to  foreign  countries  other  than  that  in  which  the  book  1896 
was  first  pubHshed,  and  s.  10  excepting  that  country.  Pitt  Pitts 

Cozens-Hardy,  Q.C.,  in  reply.  ^.^^^J^  ^  Cc 

Cur.  adv.  vult.   

Nov.  6.  LiNDLEY  L.J.  The  plaintiff  is  the  assignee  of  the 
English  copyright  in  a  German  piece  of  music  published  at 
Leipzig ;  and  he  seeks  to  restrain  the  defendant  from  im- 
porting into  this  country  for  sale  here  copies  of  the  piece  of 
music  lawfully  printed  in  Leipzig,  and  sold  to  the  defendant 
in  Brussels. 

The  title  of  the  plaintiff  is  admitted  ;  and  it  is  conceded  that, 
although  he  has  not  registered  his  assignment,  that  circum- 
stance is  immaterial,  having  regard  to  the  International  Copy- 
right Act,  1886,  and  to  the  decision  in  Hanfstaengl  v.  American 
Tobacco  Go.  (1)  It  is  further  conceded  that  the  question  turns 
on  the  statutes  relating  to  copyright  in  books,  and  not  on  the 
statutes  relating  to  the  performance  of  musical  compositions 
or  dramatic  pieces. 

Kekewich  J.  decided  that  the  defendant  was  not  infringing 
the  plaintiff's  rights  ;  and  from  that  decision  the  plaintiff  has 
appealed. 

The  case  turns  on  the  true  construction  of  ss.  2,  11,  13,  15, 
and  17  of  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  a^d  of 
ss.  2,  3,  and  10  of  the  International  Copyright  Act,  1844 
(7  &  8  Vict.  c.  12). 

The  Copyright  Act  of  1842  (5  &  6  Vict.  c.  45)  has  no  reference 
to  copyright  in  foreign  works  under  any  International  Copyright 
Act.  It  contains,  however,  two  sections  for  the  protection  of 
copyright  in  other  books — namely,  ss.  15  and  17.  Sect.  15 
gives  a  remedy  by  action  on  the  case  for — (1.)  Printing  in  any 
part  of  the  British  dominions  for  sale  or  exportation  any  book 
in  which  there  is  copyright,  without  the  consent  in  writing  of 
the  proprietor  of  the  copyright.  (2.)  Importing  for  sale  or 
hire  any  such  book  so  unlawfully  printed.  (3.)  Selling,  pub- 
lishing, or  exposing  for  sale  or  hire  any  such  book  known  to 
(1)  [1895]  1  Q.  B.  347. 
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C.  A.  have  been  so  unlawfully  printed  or  imported.  (4.)  Possessing 
1896       for  sale  or  hire  any  such  book  known  to  have  been  so  unlaw- 

PiTT  Pitts  Mty  printed  or  imported.  The  section  is  so  worded  as  ap- 
George  &  Co  V^^^^^^J  ^1^^  importation  of  copies  printed  in  foreign 

Lindi^Lj    countries.    This  result  is  due  to  the  use  of  the  expressions 

  "  such  book  "  and  "  so  having  been  unlawfully  printed,"  which 

occur  after  the  clause  which  prohibits  printing.  I  understand 
these  expressions  to  mean  as  follows  :  "  Such  book  "  means 
any  book  in  which  there  is  copyright  under  the  Act.  "  So 
having  been  unlawfully  printed  "  means  printed  in  any  part  of 
the  British  dominions  without  the  written  consent  of  the 
proprietor  of  the  copyright. 

Sect.  17,  however,  goes  further  as  regards  the  importation  of 
printed  books  first  composed  or  written  or  printed  and  published 
in  the  United  Kingdom.  If  there  is  copyright  in  such  books, 
the  importation  of  copies  into  any  part  of  the  British  dominions 
for  sale  or  hire,  except  by  the  proprietor  of  the  copyright  or 
by  some  one  authorized  by  him,  is  absolutely  prohibited  where- 
ever  such  copies  may  be  printed,  and  all  such  copies  may  be 
seized  and  destroyed  by  the  officers  of  customs  or  excise. 
Penalties,  moreover,  are  inflicted  on  the  importers,  and  on 
persons  who  sell,  publish,  expose  for  sale,  or  let  for  hire  copies 
known  by  them  to  have  been  unlawfully  imported.  This 
section,  however,  is  confined  entirely  to  printed  books  first 
composed  or  written  or  printed  and  published  in  the  United 
Kingdom.    It  does  not  apply  to  other  books. 

Neither  of  these  sections  prohibits  importation  for  private  use, 
but  only  importation  for  sale  or  hire ;  neither  of  them,  moreover, 
is  framed  with  a  view  to  protect  copyright  in  books  first  published 
in  foreign  countries  ;  nor  would  the  language  of  these  sections  be 
applicable  to  such  books  unless  made  so  by  some  other  statute. 
Neither  of  these  sections,  moreover,  alludes  to  any  remedy  by 
way  of  injunction.  But,  having  regard  to  well-settled  principles 
of  Courts  of  Equity,  there  can  be  no  doubt  that  an  injunction 
would  be  granted  to  protect  the  owner  of  copyright  conferred 
by  the' Act  and  to  restrain  an  infringement  under  either  section. 

I  pass  now  to  the  International  Copyright  Act,  1844  (7  &  8 
Vict.  c.  12).    This  statute  replaced  an  earlier  International 
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Copyright  Act  of  1838  (1  &  2  Vict.  c.  59),  which  was  found  C.A. 
insufficient  for  the  purpose  of  enaWing  the  Crown  to  confer  on  1896 
the  authors  of  works  first  pubHshed  in  foreign  countries  copy-  pitt  Pitts 
right  to  the  same  extent  and  with  the  same  remedies  for  infringe-  qeorge  &  Co 
ment  as  the  authors  of  works  first  pubHshed  in  this  country  l^^^lj 

enjoyed  under  our  own  Copyright  Acts.    The  preamble  of  the   

Act  of  1844  alludes  to  this  defect,  and  its  main  object  is  to 
remedy  it.  Accordingly,  s.  2  enables  the  Crown  to  confer  on 
the  authors  of  books  first  published  in  foreign  countries  the 
privilege  of  copyright  therein ;  and  s.  3  enacts  that  persons  on 
whom  such  privilege  is  conferred  shall  be  entitled  to  the  benefit 
of  the  Act  5  &  6  Yict.  c.  45,  in  the  same  manner  as  if  such 
books  had  been  first  published  in  the  United  Kingdom.  The 
language  of  this  section  is  very  important.  It  enacts  "  that  in 
case  any  such  order"  (i.e.,  Order  in  Council)  "shall  apply  to 
books,  all  and  singular  the  enactments  of  the  said  Copyright 
Amendment  Act,  and  of  any  other  Act  for  the  time  being  in 
force  with  relation  to  the  copyright  in  books  first  published  in 
this  country,  shall,  from  and  after  the  time  so  to  be  specified  in 
that  behalf  in  such  order,  and  subject  to  such  limitation  as  to 
the  duration  of  the  copyright  as  shall  be  therein  contained, 
apply  to  and  be  in  force  in  respect  of  the  books  to  which  such 
order  shall  extend,  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if  such 
books  were  first  published  in  the  United  Kingdom,"  subject  to 
certain  exceptions  which  are  not  material. 

This  section,  unless  controlled  by  s.  10,  requires  the  Court, 
in  effect,  and  so  far  as  possible,  to  apply  ss.  15  and  17  of 
5  &  6  Vict.  c.  45,  to  books  first  published  in  foreign  countries. 
But  before  attempting  to  do  this  it  is  necessary  to  consider  s.  10 
of  the  Act  of  1844,  and  to  ascertain  to  what  extent,  if  at  all,  it 
modifies  s.  3  or  excludes  the  application  of  the  ss.  15  and  17  of 
the  Act  of  5  &  6  Vict.  c.  45.  Sect.  10  enacts :  [His  Lordship 
read  the  section.]  It  will  be  observed  that  this  section  expressly 
excepts  from  its  operation  the  importation  of  copies  made  in 
the  country  in  which  the  copyright  book  was  first  published. 
This  exception  is  quite  new,  and  the  reason  for  it  is  not  stated. 
Moreover,  the  express  prohibition  against  importation  does  not 
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C.  A.  extend  to  copies  printed  in  any  of  the  British  dominions.  Such 
1896       copies  are,  however,  included  in  the  second  part  of  the  section, 

Pitt  Pitts  which  gives  a  remedy  by  action  in  respect  of  the  importation  of 
Geokge  &  Co.  ^ooks  unlawfully  printed  anywhere.    The  consequence  appears 

^.  T~r  T    to  be  that  the  Customs  House  officers  cannot  under  s.  10  seize 

Lmdley  L.J. 

  any  copies  of  a  foreign  book  in  which  there  is  copyright  under 

the  Act  of  1844,  unless  such  copies  have  been  printed  in  some 
foreign  country  other  than  that  in  which,  the  book  was  first 
printed.  Copies  printed  in  that  country  or  in  any  part  of  the 
British  dominions  cannot  be  so  seized  under  the  section  in 
question.  The  reason  for  this  is  difficult  to  discover.  The 
power  of  seizing  copies  wrongfully  imported  for  sale  or  hire 
under  s.  17  of  the  5  &  6  Vict.  c.  45,  extends  to  copies  printed 
anywhere  abroad.  Again,  in  framing  s.  10  the  Legislature  in 
prohibiting  importation  has  drawn  no  distinction  between 
importation  for  sale  or  hire  and  importation  for  other  purposes. 
The  distinction  drawn  is  between  importation  with  the  consent 
of  the  proprietor  of  the  copyright  and  importation  without  such 
consent.  This  was,  no  doubt,  deemed  an  improvement.  But 
why  s.  10  was  framed  as  it  is,  and  why,  if  intended  to  qualify 
and  cut  down  the  effect  of  s.  3,  those  two  sections  should  be 
left  as  they  are,  I  confess  I  am  unable  to  discover.  But,  how- 
ever difficult  it  may  be  to  account  for  the  language  in  which 
s.  10  is  expressed,  it  is  not  difficult  to  interpret  that  language  as 
it  stands.  Beading  it  in  its  plain  literal  sense,  the  present  case 
is  expressly  excepted  from  the  operation  of  the  section,  for  the 
importation  complained  of  is  of  copies  not  only  printed  but  also 
lawfully  printed  in  the  country  in  which  the  copyright  work 
was  first  published.  So  that  the  present  case  is  not  covered 
either  by  the  first  part  of  the  section,  which  prohibits  importa- 
tion, nor  by  the  second  part,  which  gives  a  remedy  by  action. 

We  are  thus  thrown  back  on  ss.  15  and  17  of  5  &  6  Vict, 
c.  45,  with  a  direction  (see  s.  3  of  the  Act  of  1844)  to  apply 
them  to  a  case  to  which  their  language  is  apparently  inapplic- 
able, and  with  a  statement  (see  the  preamble)  that  the  object  is 
to  confer  on  the  owners  of  copyright  in  foreign  works  greater 
rights  than  could  have  been  conferred  upon  them  under  the 
earlier  International  Copyright  Act  and  similar  in  all  respects 
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to  those  enjojred  by  British  authors.  The  work  here  in  question      C.  A. 
must  be  deemed  to  have  been  first  pubHshed  in  this  country ;  1896 
and  the  plaintiff  must  be  treated  as  if  he  were  the  owner  of  the  Pitt  Pitts 
copyright  in  this  country  in  such  work.    Sect.  3  of  the  Act  of  qeorge  &  Co 
1844  clearly  requires  these  assumptions  to  be  made.    Sect.  3  l^^^^j^j 

does  not  say  first  printed  and  published  ;  but  I  do  not  attach   

importance  to  this  verbal  criticism.  To  attribute  importance 
to  it  would  nullify  s.  3.  I  take  "published  "  in  s.  3  to  include 
printing  for  publication.  These  assumptions  appear  to  me 
necessarily  to  involve  as  consequences  that  the  expressions 
"  such  book  "  and  "  so  having  been  unlawfully  printed,"  which 
occur  in  ss.  15  and  17  of  5  &  6  Vict.  c.  45,  must  be  applied  to 
the  work  the  copyright  in  which  belongs  to  the  plaintiff.  I 
have  already  pointed  out  that  this  could  hardly  be  their  meaning 
in  the  statute  5  &  6  Vict.  c.  45.  Even  if  s.  15  cannot  be  held 
to  apply,  owing  to  its  language  being  restricted  to  printing  in 
the  British  dominions,  s.  17  can,  for,  as  already  pointed  out,  its 
scope  is  wider.  To  hold  that  neither  section  applies  is  to  hold 
that  s.  3  of  the  Act  of  1844  is  absolutely  nugatory,  and  in 
obedience  to  this  section  the  difficulties  in  applying  ss.  15  and 
17  of  5  &  6  Vict.  c.  45,  to  this  case  must  be  got  over.  The 
alternative  is  to  hold  that  the  plaintiff  has  no  remedy  for  a 
manifest  injury,  and  that  Parliament  failed  in  1844  to  give 
effect  to  its  declared  intention.  Mr.  Scrutton  in  his  very  able 
argument  almost  persuaded  me  that  this  was  so.  His  conten- 
tion was  that  s.  10  was  intended  to  be  a  code  containing  a 
complete  enumeration  of  the  remedies  available  for  an  infringe- 
ment of  copyright  in  foreign  works,  and  that  it  was  inconsistent 
with  ss.  15  &  17  of  5  &  6  Vict.  c.  45,  if  applied  to  such  copy- 
right. I  confess  I  was  much  struck  with  this  contention.  But 
I  cannot  adopt  it.  Sect.  10  is  certainly  not  a  complete  code, 
for  in  the  face  of  s.  3  it  cannot  be  regarded  as  impliedly 
depriving  the  proprietors  of  copyright  under  the  Act  of  1844  of 
any  of  the  rights  which  that  section  and  the  statute  there 
referred  to  confer  upon  them.  The  truth  is  that  when  closely 
examined  s.  10  will  be  found  not  to  cover  the  whole  ground 
covered  by  s.  3  and  the  incorporated  ss.  15  and  17  of  5  &  6  Vict, 
c.  45. 
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0.  A.         What,  then,  is  the  true  inference  from  the  express  exception 
1896      in  s.  10?    Is  it  to  be  inferred  that  the  foreigner  entitled  to 
Pitt  Pitts  copyright  m  this  country  is  Hable  to  have  that  copyright 
Jeorge  &  Co  i^f^i^g^^  importer  of  books  printed  in  his  own  country, 

- —      or  is  the  inference  to  be  that  as  regards  such  books  he  is 

Lmdley  L.J.  _  .  T  . 

  entitled  to  the  same  protection  as  a  British  author  would  have 

under  the  Act  of  1842  ?  The  latter  inference  is  most  in  accord- 
ance with  legal  principles  and  good  sense,  and  is  the  only 
inference  which  is  consistent  with  the  preamble  and  s.  3  of  the 
Act  of  1844.  If  the  defendant's  contention  were  correct,  it 
would  follow  that  a  foreign  author  could  assign  his  English 
copyright  and  import  and  sell  copies  of  his  work  here  in  com- 
petition with  his  own  assignee  unless  prevented  from  so  doing 
by  express  agreement.  Such  a  state  of  our  law  would  not 
be  very  creditable,  and  I  am  glad  to  find  that  the  Court 
is  not  driven  to  hold  the  law  to  be  so  unsatisfactory,  nor 
to  hold  that,  owing  to  a  blunder  in  drafting,  the  Legislature 
has  conspicuously  failed  to  attain  its  declared  and  manifest 
object. 

One  other  point  was  urged  which  requires  notice.  The 
defendant  is  the  purchaser  of  the  books  he  has  imported,  and  it 
is  contended  that  he  has  a  right  to  dispose  of  those  books  as  he 
likes  without  any  interference  from  the  owner  of  the  foreign 
copyright  or  from  the  plaintiff,  who  claims  under  him.  The 
right,  however,  of  the  defendant  to  use  in  this  country  the 
books  which  he  bought  abroad  depends  on  the  law  of  this 
country;  and  not  on  the  law  of  the  place  of  sale.  The  copy- 
right in  this  country  confers  upon  the  plaintiff  rights  here 
which  no  contract  of  sale  abroad  by  other  persons  can  deprive 
him  of.  Even  if  the  defendant  had  bought  his  copies  direct 
from  the  proprietor  of  the  foreign  copyright,  the  defendant 
would  be  in  no  better  position  as  against  the  plaintiff  than  such 
proprietor  himself ;  and  for  reasons  already  given  he  could  not 
justify  what  the  defendant  claims  the  right  to  do.  The  appeal 
must  be  allowed  with  costs  here  and  below.  An  injunction 
must  be  granted  to  restrain  future  importations  for  sale  or  hire 
without  the  consent  of  the  plaintiff,  and  there  must  be  an 
inquiry  as  to  the  damages  sustained  by  the  plaintiff  by  reaso 
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of  the  importation  for  sale  or  hire  of  such,  copies  before  the  C.A. 
date  of  this  judgment.  1896 

Pitt  Pitts 

Lopes  L.J.    It  is  with  great  diffidence  that  I  differ  from  my  q^q^^^  ^ 

brothers  in  this  case,  who  are  much  more  famihar  than  I  am   

with  these  Copyright  Acts ;  but  after  careful  consideration  I 
liave  arrived  at  the  same  conclusion  as  Kekewich  J.  in  the 
Court  below.  The  piece  of  music  in  question  was  first  pub- 
lished in  Leipzig,  and  the  plaintiff  is  the  assignee  of  the  English 
copyright  in  this  German  piece  of  music.  Copies  of  the  piece 
of  music  printed  in  Leipzig  and  sold  to  the  defendant  in 
Brussels  have  been  imported  into  this  country  for  sale  here. 
The  plaintiff  seeks  to  restrain  the  defendant  from  such  importa- 
tion. Whether  he  can  do  so  depends  on  certain  provisions  in 
the  Copyright  Acts,  which  are  by  no  means  clear.  Sects.  15 
and  17  of  5  &  6  Vict.  c.  45,  have  been  relied  on.  I  cannot 
discover  how  the  prohibition  contained  in  s.  15  can  apply  to 
the  importation  of  books  printed  in  foreign  countries  in  which 
an  English  author  has  no  copyright.  This  section  applies  to 
the  British  dominions  only.  Nor  can  I  see  how  s.  17  applies 
to  a  case  like  the  present.  It  is  directed  against  the  importa- 
tion of  foreign  copies  of  copyright  works  first  composed  or 
written  or  printed  in  the  United  Kingdom.  This  piece  of 
music  was  first  published  in  a  foreign  country — namely,  in 
Germany.  "We  must  now  look  at  7  &  8  Vict.  c.  12,  and  the 
important  section  is  s.  10.  This  section  deals  with  copies  of 
books  (books  by  the  interpretation  section  including  sheets  of 
music)  wherein  there  shall  be  any  copyright  subsisting  under 
this  Act  or  any  Order  in  Council  made  in  pursuance  thereof, 
but  printed  or  reprinted  in  any  foreign  country.  If  there  was 
nothing  more,  this  section  would  cover  the  present  case ;  but 
there  occur  in  the  section  these  important  words  :  in  any  foreign 
country  except  that  in  which  such  books  were  first  published." 
I  am  unable  to  disregard  this  exception,  which,  in  my  judgment, 
was  inserted  to  meet  a  case  like  the  present.  It  is  said  that  this 
exception  is  to  be  disregarded  because  s.  3  of  the  same  Act  says 
that,  in  case  any  such  order  (i.e.,  an  Order  in  Council)  shall  apply 
to  books  all  and  singular  the  enactments  of  the  said  Copyright 
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C.  A.      Act  (i.e.,  5  &  6  Yict.  c.  45),  and  of  any  other  Act  for  the  time  being 
1896       in  force  with  relation  to  the  copyright  in  books  first  pubHshed 
Pitt  Pitts  in  this  country,  shall,  from  and  after  the  time  so  to  be  specified 
Oeoege  &  Co      ^^^^  behalf  in  such  order,  and  subject  to  such  limitation  as 
LqpesTj  duration  of  the  copyright  as  shall  be  therein  contained, 

  apply  to  and  be  in  force  in  respect  of  the  books  to  which  such 

order  shall  extend  and  which  shall  have  been  registered  as 
hereinafter  is  provided,  in  such  and  the  same  manner  as  if  such 
books  were  first  published  in  the  United  Kingdom,  &c.  The 
question  is  whether  anything  in  the  section  is  so  repugnant  to 
the  exception  contained  in  s.  10  as  to  render  it  inoperative.  I 
think  they  may  be  read  together,  s.  3  dealing  with  foreign 
countries  not  being  countries  where  such  books  were  first 
published,  and  s.  10  excepting  countries  where  the  books  were 
first  published.  It  is  said  this  imposes  a  great  hardship  on  the 
plaintiff  and  assignees  circumstanced  in  the  same  way  as  the 
plaintiff.  That  may  be  so ;  but  we  have  to  construe  the  Acts 
of  Parliament,  and  the  plaintiff  might  have  protected  himself 
by  an  express  covenant.  The  appeal,  in  my  opinion,  should  be 
dismissed  with  costs. 

EiG-BY  L.J.  This  case  was  argued  only  on  the  construction 
of  the  two  Acts  of  1842  and  1844  as  modified  v/ith  reference  to 
registration  by  s.  4  of  the  Act  of  1886.  It  seems  necessary, 
however,  to  refer  to  other  Acts  for  the  purpose  of  arriving  at  a 
clear  view  of  the  whole  scheme  of  copyright  law  at  any  given 
time.  The  material  sections  of  the  Acts  are  singularly  involved 
in  their  provisions,  owing,  no  doubt,  partly  to  the  difficulty  of 
getting  through  Parliament  any  bill  extending  the  rights  of 
authors,  and  partly  to  the  fact  that  provisions  for  the  protection 
of  copyright  were  confused  with  provisions  for  the  protection 
of  revenue,  as  will  hereafter  appear. 

The  Copyright  Act  of  1842  (5  &  6  Yict.  c.  45),  whether  by 
s.  15  or  by  s.  17,  provides  only  against  importation  for  sale  or 
hire.  A  book  lawfully  printed  abroad  might,  so  far  as  this  Act 
was  concerned,  be  lawfully  imported  by  the  owner  of  it  for  his 
own  private  use  though  not  for  sale  or  hire. 

The  statute  of  1709  (8  Anne,  c.  19)  gave  copyright  only  in 
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Great  Britain,  and  made  no  distinction  between  copies  imported      C.  A. 
for  sale  and  other  copies  imported.    Sect.  7  of  the  Act,  how-  1896 
ever,  provided  that  nothing  in  the  Act  should  prevent  the  im-  pjtt  Pitts 
portation  of  books  in  any  foreign  language  printed  beyond  the  q.j,qjj(j^^  ^ 
seas.    The  distinction  between  importations  for  sale  and  other  j^j^^^j 

importations  was  introduced  in  1735  (as  I  think  for  the  first   

time)  into  an  Act  for  the  protection  of  copyright  in  engravings 
(8  Geo.  2,  c.  13) ;  but  the  Act  which  seems  to  have  afforded  the 
basis  for  s.  17  of  the  Act  of  1842  is  an  Act  of  1739  (12  Geo.  2, 
c.  36).  This  was  not  a  copyright  statute  at  all,  but  a  revenue 
Act,  founded  on  the  consideration  that  the  duty  on  paper 
imported  for  printing  books  exceeded  the  duty  on  printed  books. 
The  statute  was  not  required  for  the  protection  of  copyright  in 
books,  which  was  fully  effectuated  as  to  importations  by  the 
statute  of  1709.  The  prohibition  extended  to  books  in  which 
there  was  no  copyright,  if  only  there  had  been  a  printing  of 
them  within  twenty  years.  The  printing  was  in  that  Act  the 
very  thing  aimed  at,  whilst  in  copyright  Acts  the  protection  of 
the  owner  of  the  copyright  is  the  important  point. 

The  title  to  copyright  depends  generally,  not  upon  first  com- 
.  position  or  first  printing,  but  upon  first  publication  in  the 
United  Kingdom. 

The  International  Copyright  Act  of  1838  (1  &  2  Vict.  c.  59), 
repealed  by  the  Act  of  1844,  by  s.  1  empowered  Her  Majesty 
by  Order  in  Council  to  direct  that  the  authors  of  books  to  be 
published  in  any  foreign  country,  or  their  executors,  administra- 
tors, and  assigns,  should  have  the  sole  liberty  of  printing  and  re- 
printing such  books  within  the  United  Kingdom  and  every 
other  part  of  the  British  dominions.  Sect.  8  enacted  that  if 
any  person  in  the  United  Kingdom  or  any  other  part  of  the 
British  dominions  should  print,  reprint,  or  import  for  sale  any 
book  to  which  the  Order  in  Council  should  extend,  without  the 
consent  of  the  author  or  other  proprietor  of  the  copyright  first 
had  and  obtained  in  writing,  every  offender  should  be  liable  to 
a  special  action  on  the  case  at  the  suit  of  the  author  or  other 
proprietor  of  the  copyright. 

It  is  manifest  that  the  copyright  here  spoken  of  is  the  British 
international  copyright,  and  it  is  to  be  observed  that  importations 
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C.A.      from  foreign  countries  are  prohibited,  and  that  no  exception 
1896      is  made  of  books  imported  from  the  foreign  country  where 
Pitt  Pitts 

they  were  first  published.    On  the  other  hand,  the  importation 
George  &  Co      t)ooks  otherwise  than  for  sale,  as,  for  instance,  for  hire  or  for 
FAgb^  J  private  use  of  the  importer,  was  not  struck  at. 

■  '  The  Copyright  Act  of  1842  (5  &  6  Vict.  c.  45),  like  the  Act 
of  1838,  extended  the  copyright  to  the  whole  of  the  British 
dominions.  Sect.  15  of  the  Act  is  in  pari  materia  with  s.  8 
of  the  Act  of  1838.  Its  operation  as  to  imports  is  extended 
by  adding  to  the  words  for  sale  "  the  words  "  or  hire  "  ;  but  as 
to  the  importations  which  it  is  aimed  against,  we  should  expect 
to  find  them  to  be  the  same  in  both  sections  ;  and  I  have  been 
unable  to  see  any  reason  why  there  should  be  any  difference 
in  this  respect  between  the  two  sections.  Sect.  17  of  the  Act,  as 
before  suggested,  and  as  a  comparison  of  the  wording  shews,  is 
evidently  based  on  the  Act  of  1739  adding  to  the  words  "  for 
sale"  the  words  **or  hire."  Probably  in  both  sections  the 
words  "  or  hire  "  are  introduced  because  of  the  development  of 
the  circulating  library  system. 

Comparing,  therefore,  the  Act  of  1838  with  that  of  1842,  the 
first-named  Act  authorized  at  least  the  same  amount  of  pro- 
tection from  imported  books  to  be  given  to  copyright  under 
that  Act  as  was  given  to  copyright  for  books  first  published  in 
the  United  Kingdom  by  the  later  Act,  except  that  importation 
for  hire  was  not  dealt  with  by  it.  Neither  Act  prevented  the 
importation  from  foreign  countries  of  books  for  the  private  use 
of  the  importer.  It  is,  however,  material  to  note  that  by  an 
Act  to  amend  the  laws  relating  to  the  Customs  (5  &  6  Vict, 
c.  47),  which  came  into  operation  a  few  days  after  the  Copy- 
right Act,  and  must  have  been  before  Parliament  whilst  the 
last-mentioned  Act  was  under  consideration,  after  a  recital  in 
s.  23  that  great  abuse  had  prevailed  with  respect  to  the  intro- 
duction into  this  country  for  private  use  of  works  reprinted 
abroad,  to  the  great  injury  of  the  authors  thereof  and  of  others ^ 
it  was  by  s.  24  enacted  that  from  and  after  April  1,  1843, 
all  books  wherein  the  copyright  should  be  subsisting  first 
composed  or  written  or  printed  in  the  United  Kingdom,  and 
printed  or  reprinted  in  any  other  country,  should  be  and  the 
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same  were  thereby  absolutely  prohibited  to  be  imported  into      C.  A. 
the  United  Kingdom.    It  seems,  therefore,  that  there  was  no  189G 
substantial  departure  as  to  importations  from  the  policy  of  the  -piTT  Pitts 
Act  of  1709.    We  have,  then,  to  approach  the  consideration  of  qj^^^^j^^;  ^ 
the  International  Copyright  Act  of  1844  with  the  knowledge    j,.;^  ^ 

that  provision  was  made  against  importation  for  sale  or  hire   

in  the  Copyright  Act  of  1842,  and  for  absolute  prohibition  of 
importation  even  for  private  use  in  the  later  Act  of  the  same 
session,  whilst  the  International  Copyright  Act  of  1838  was 
clearly  imperfect  in  both  respects.  We  should  expect,  there- 
fore, that  adequate,  though  not  necessarily  identical,  provisions 
would  be  contained  in  the  Act  of  1844  with  reference  to  both 
subjects  ;  and,  in  my  judgment,  such  provision  is  made  accord- 
ingly as  to  books  imported  for  sale  or  hire  by  s.  3,  and  as  to 
books  absolutely  prohibited  by  s.  10.  Sect.  10  of  the  Act  of 
1844  is,  in  my  judgment,  intended  to  take  the  place  of  s.  24  of 
the  Customs  Act  of  1842  (5  &  6  Vict.  c.  47),  which  is  not  incor- 
porated in  the  Act  of  1844,  clearly  because  that  24th  section 
was  not  thought  suitable  for  the  purposes  of  international  copy- 
right. Its  effect  is  to  prohibit  absolutely  the  importation,  with- 
out the  consent  of  the  registered  proprietor  of  the  British 
international  copyright,  of  books  wherein  there  shall  be  sub- 
sisting copyright  under  the  Act,  from  any  foreign  country  (with 
the  important  exception  of  books  lawfully  printed  in  the 
country  in  which  the  book  was  first  published)  into  any  part 
of  the  British  dominions.  The  reason  why  in  this  section  the 
•exception  is  made  of  importations  from  the  country  of  origin  is 
by  no  means  clear ;  but  it  is  important  to  observe  that  the 
exception  is  made  from  a  clause  absolutely  prohibiting  impor- 
tation, and  it  may  have  been  thought  undesirable  to  go  so  far 
as  to  prohibit  importations  for  private  use  from  the  country  of 
origin,  where  many  persons  might  be  expected  to  purchase  the 
books  honestly  and  fairly  for  private  use. 

I  proceed  to  deal  with  the  suggested  interpretation  of  the  Act 
of  1844,  which  w^ould  make  s.  10  a  complete  code  as  to  impor- 
tations, and  exclude  altogether  the  operation  of  ss.  15  and  17  of 
the  Act  of  1842.  If  s.  10  contains  the  whole  law  on  the  subject, 
it  is  obvious  that  the  proprietor  of  copyright  under  the  later 
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C.  A.      Act  (supposing  him  for  the  moment  to  be  a  different  person 
1896       from  the  owner  of  the  copyright  in  the  country  where  the  book 
Pitt  Pitts         ^^^^  pubHshed)  would  be  in  so  much  worse  a  position  than 
Geokge  &  Co       owner  of  copyright  in  a  book  first  published  in  the  United 
  Kine^dom,  that  the  two  rights  would  be  essentially  different. 

EigbyL.J.  b  '  to  J 

  Take,  for  instance,  the  case  before  us  of  a  book  first  published 

in  Germany.  The  proprietor  of  copyright  in  the  British 
dominions  would,  indeed,  have  as  to  all  countries  but  Germany 
the  right  of  preventing  the  importation  for  private  use  in  more 
sweeping  terms  than  those  contained  in  s.  24  of  the  Act  5  &  6 
Vict.  c.  47.  But  in  exchange  for  this  comparatively  unim- 
portant advantage  he  would  have  to  submit  to  an  unlimited 
importation  of  books  lawfully  printed  in  any  part  of  Germany 
itself,  the  country  in  which  it  would  be  most  likely  that  the 
book  would  be  printed  on  a  large  scale.  The  very  person 
through  whom  he  derived  title  might,  so  far  as  the  copyright 
law  is  concerned,  import  and  sell  as  many  of  the  books  as  he 
could  find  a  market  for,  or  set  up  circulating  libraries  like 
Mudie's  for  the  diffusion  throughout  Her  Majesty's  dominions 
of  the  very  books  as  to  which  he  had  parted  with  copyright  in 
those  dominions.  What  he  could  do,  any  other  person  could  do 
who  got  hold  of  books  lawfully  printed  in  Germany. 

Under  conditions  of  trade  favourable  to  books  printed  in 
Germany  the  copyright  in  the  British  dominions  under  the 
Act  would  be  absolutely  worthless,  and  the  beneficial  object  of 
the  Act  of  1844  entirely  frustrated. 

This  consideration  affords,  in  my  judgment,  a  very  strong  pre- 
sumption against  the  suggested  construction  which  would  make 
s.  10  of  the  Act  of  1844  an  entire  code  with  reference  to  impor- 
tations from  abroad.  It  is,  however,  said  that  by  appropriate 
covenants  with  the  owner  of  the  original  copyright  the  assignee 
may  be  protected.  The  suggestion,  of  course,  involves  the 
assumption  that  the  copyright  law  itself  has  altogether  failed 
to  afford  adequate  protection.  But  the  possibility  of  actual 
protection  being  given  by  covenants  is  by  no  means  clear.  The 
British  Legislature  is  supposed  to  say  to  every  person  every- 
where, "  You  may  import  for  any  purpose  the  books  to  which 
our  British  international  copyright  extends,  if  only  you  go  to 
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Germany  for  them  and  see  that  they  are  lawfully  printed  there."       0.  A. 
The  proprietor  of  the  original  copyright  might,  indeed,  covenant  1896 
not  himself  to  introduce  into  the  British  dominions  any  of  the  pitt  Pitts 
books,  but  how  can  he  effectually  provide  against  the  acts  of  q-^q^q^  ^  qq 
other  persons  ?    He  might  enter  into  a  warranty  that  no  other    ^j^^  j 

person  should  import  books  from  Germany  so  as  to  render   

himself  liable  to  any  damages  that  might  be  proved  to  arise. 
But  the  actual  importation  he  w^ould  be  for  the  most  part 
unable  to  prevent. 

It  is  by  no  means  certain  that  in  every  country  to  which  an 
Order  in  Council  may  extend  there  must  be  any  law  preventing 
printing  for  exportation  of  copyright  books.  There  is  no 
evidence  of  any  such  law  in  Germany. 

It  is  unnecessary,  however,  in  my  judgment  further  to  con- 
sider the  construction  of  the  Act  on  the  assumption  that  it  is 
left  open  to  us  to  construe  it  in  this  manner  if  we  please.  The 
preamble  of  the  Act  makes  it  plain  that  the  repeal  of  the  Act 
of  1838  was  intended,  not  for  the  purpose  of  limiting,  but  of 
increasing,  the  powers  of  Her  Majesty  as  to  remedies  for 
infringement  of  copyright,  and  to  make  them  as  effectual  as 
those  given  by  the  existing  law  for  the  protection  of  home 
copyright.  This,  in  my  judgment,  is  sufficient  to  make  it  incum- 
bent on  the  Courts  to  construe  the  Act,  if  it  can  reasonably  be 
done,  so  as  to  avoid  the  great  injury  to  proprietors  of  copyright 
above  pointed  out.  Sect.  3  of  the  Act,  in  what  seems  to  me 
quite  clear  and  unambiguous  language,  provides  that  all  and 
singular  the  enactments  of  the  Act  of  1842  (including,  of  course, 
ss.  15  and  17,  unless  their  language  is  clearly  inapplicable) 
shall  ....  apply  to  ...  .  the  books  to  which  such  order 
shall  extend,  and  which  shall  have  been  registered  as  hereinafter 
is  provided,  in  such  and  the  same  manner  as  if  such  books 
were  first  published  in  the  United  Kingdom." 

Eegistration  is  now  rendered  unnecessary  by  the  Act  of  1886, 
and  the  exceptions  in  s.  3  are  for  the  present  purpose  irrelevant, 
though  it  may  be  observed  that  the  power  reserved  to  Her 
Majesty  by  Order  in  Council  to  make  exceptions  would,  if  it 
were  found  necessary,  suffice  to  obviate  any  inconvenience 
arising  from  the  very  sweeping  terms  in  which  the  enactments 


884  CPIANCEEY  DIVISION.  [1896] 

0.  A.      of  the  Copyright  Act  of  1842  are  apphed  to  and  in  effect  made 
1896      part  of  the  Act  of  1844.    Assuming  them  to  be  so  apphed,  the 
Pitt  Pitts  onlj  question  remaining  is  whether  they  or  one  of  them  govern 
George  &  Co.  ^^eP^^esent  case. 

. — -  ^        I  wish  to  do  fuh  justice  to  Mr.  Scrutton's  able  arguments, 

  which  for  a  time  went  far  towards  convincing  me  that  s.  15  of 

the  Act  of  1842  deals  only  with  books  unlawfully  printed  within 
the  British  dominions.  One  point  relied  upon  by  him  was  that 
if  s.  15  applied  to  books  printed  outside  the  British  dominions 
there  would  be  no  need  for  s.  17.  But  s.  17  gives  remedies 
altogether  different  from  the  action  by  the  proprietor  of  the 
copyright  given  by  s.  15.  It  may  well  be  that  the  remedies 
were  to  be  cumulative  in  the  cases  where  the  two  sections 
overlap,  and,  if  so,  the  argument  that  they  should  be  construed 
so  as  not  to  overlap  fails.  Then  Mr.  Scrutton  said  that  the 
literal  interpretation  of  s.  15  is  in  favour  of  the  construction 
which  would  confine  its  operation  to  books  printed  within  the 
British  dominions.  The  result  would  be  that  the  Act  gives 
no  action  for  damages  to  the  proprietor  of  copyright  in  case 
of  books  imported  from  foreign  countries  ;  and  this  is  a  con- 
clusion not  to  be  arrived  at  without  something  approaching 
necessity. 

There  may  be  some  foundation  for  saying  that  as  a  matter  of 
strict  grammar  and  on  a  rigidly  literal  interpretation  of  the 
words  of  the  section  which  precede  the  phrase  "  so  having  been 
unlawfully  printed,"  the  unlawfulness  is  made  to  depend  upon 
the  place  of  printing  as  well  as  on  the  want  of  consent  of  the 
proprietor,  with  the  result  that  so  far  as  that  part  of  the  section 
is  concerned  the  phrase  would  not  be  satisfied  without  reading 
into  it  both  elements  of  unlawfulness.  But  the  section  is  to  be 
read  and  interpreted  as  one  entire  section ;  and  as  we  proceed 
we  find  reasons  for  declining  to  limit  the  section  in  the  way 
proposed.  And,  first,  we  may  ask,  what  is  the  meaning  of 
speaking  of  importation  into  any  place  in  Her  Majesty's  domi- 
nions from  parts  beyond  the  sea?  In  the  Act  of  1709  the 
expression  ''beyond  the  seas"  clearly  refers  to  all  places, 
foreign  countries  included,  not  within  the  United  Kingdom  ; 
and  I  think  the  natural  meaning  of  the  words  "  parts  beyond 
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the  sea  "  in  s.  15  of  the  Act  of  1842  includes  foreign  countries      C.  A 
generally.     The  phrase  may  not  be  strictly  accurate  ;  but  in  1896 
the  sense  which  I  attribute  to  it  it  is  very  intelligible.    It  would  pitt  Pitts 
be  strange,  indeed,  if  the  phrase  were  to  be  construed  literally  (George  &  Co. 
as  not  referring  to  importations  by  land,  and  still  stranger  if 

that  literal  interpretation  were  further  limited  by  confining  the   

words  to  transfers  between  one  part  of  Her  Majesty's  dominions 
and  another.  What  conceivable  reason  can  we  suppose  the 
Legislature  to  have  had  for  distinguishing  a  transfer  between 
New  Zealand  and  Australia  from  a  transfer  between  one  Austra- 
lian colony  and  another ;  or,  what  may  be  a  more  striking  case, 
a  transfer  between  England  and  Ireland  from  a  transfer  between 
England  and  Scotland  or  Wales  ? 

Secondly,  as  we  go  on  in  the  section  an  offence  is  made  to 
depend  upon  "  knowing  such  book  "  (i.e.,  a  book  in  which  there 
shall  be  subsisting  copyright)  "to  have  been  so  unlawfully 
printed  or  imported,"  and  lower  down  we  find  the  words  "  so 
unlawfully  printed  or  imported  without  such  consent  as  afore- 
said." Twice  over,  therefore,  in  the  section  we  have  the  word 
"  imported  "  separated  by  the  disjunctive  or  "  from  the  words 
"  so  unlawfully  printed  "  ;  and  it  seems  to  me  almost  impossible 
to  treat  the  word  imported  "  in  those  phrases  as  involving 
unlawful  printing  within  Her  Majesty's  dominions.  If  they 
cannot  be  so  treated,  neither  ought  the  word  "  import  "  in  the 
earlier  part  of  the  section  to  be  so  treated. 

Thirdly,  another  consideration  seems  to  my  mind  very  im- 
portant, namely,  that  on  the  limited  construction  of  the  section 
contended  for  the  words  as  to  importation  constitute  in  them- 
selves no  offence,  unless  the  offence  of  unlawfully  printing 
within  the  Queen's  dominions  is  also  committed  to  the  know- 
ledge of  the  importer,  which  is  equivalent  to  saying  that  they 
have  no  effect  whatever  as  to  the  substantive  rights  of  the  pro- 
prietor of  the  copyright,  and  might  be  struck  out  of  the  section 
altogether  without  affecting  those  substantive  rights.  It  is,  to 
say  the  least,  very  doubtful  whether  there  could  be  any  case  in 
which  they  would  be  necessary  for  the  purpose  even  of  enabling 
the  action  given  by  the  section  to  be  tried  in  the  place  of 
importation ;  but,  however  that  may  be,  I  think  it  impossible 
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C.  A.      that  they  should  have  been  introduced  as  they  stand  for  such  a 
1896       Hmited  purpose  only. 
Pitt  Pitts      I  have  consideired  at  great,  and  it  may  be  at  undue,  length 
Geoegb  &  Co       construction  of  s.  15,  on  account  of  the  grave  consequences 
— -       which  the  limited  construction  contended  for  might  have  upon 

RigbyL.J.  ^  .... 

  the  rights  of  all  owners  of  British  copyright,  whether  in  respect 

of  books  first  published  in  the  United  Kingdom  or  under  the 
International  Copyright  Acts.  The  result,  in  my  judgment,  is 
that  it  applies  to  books  imported  for  sale  or  hire  from  foreign 
countries,  including  those  imported  from  what  may  be  called 
the  country  of  origin,  though  the  latter  are  expressly  excepted 
from  the  absolute  prohibition  of  s.  10  of  the  Act  of  1844. 

Having  arrived  at  this  conclusion  vdth  reference  to  s.  15,  I 
do  not  think  it  necessary  to  endeavour  to  construe  s.  17.  The 
extraordinary  language  of  that  section,  derived  as  it  is  from  a 
statute  having  a  totally  different  object  and  clumsily  adapted  to 
the  case  of  copyright,  renders  it  exceedingly  difficult  to  ascertain 
precisely  the  meaning  and  policy  of  the  enactment.  I  will 
only  say  that  I  am  not  satisfied  that  the  plaintiff's  right  to 
prevent  the  importation  complained  of  might  not  be  derived 
from  s.  17  in  connection  with  s.  3  of  the  Act  of  1844  if  it  were 
necessary  to  fall  back  upon  those  sections. 

It  will  follow,  of  course,  that  the  appeal  should  be  allowed, 
with  the  consequences  indicated  by  Lindley  L.J. 

Solicitors  :  W.  M.  Tilson;  Mann  d  Taylor. 

H.  C.  J. 
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 Martin  v.  Porter  (5  M.  &  W.  351)  principle 

applied  _  _  _  _  533 
See  Trespass. 

 Morris  v.  Wilson  (5  Jur.  (N.S.)  168)  followed 

See  Frauds,  Statute  of.    2.  737 

 Moser  v.  Marsden  (13  Eep.  Pat.  Cas.  24)  dis- 
cussed _  _  _  -  705 
See  Patent. 

 Mulchern  v.  Boerl^s  (53  L.  J.  (Q.B.)  526) 


overruled 
See  Practice. 
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Neiohiggin-by-the-Sea  Gas  Co.  v.  Armstrong 
(13  Ch.  D.  310)  followed  -  -  649 
See  Practice.  6. 

Newton  v.  Anglo  -  Australian  Investment, 
Finance  and  Land  Co.  ([1895]  A.  C.  244) 
discussed  and  followed  -  -  340 
See  Company.  2. 

Nurse  v.  Durnford  (13  Ch.  D.  764)  followed 
See  Practice.    6.  649 

Perry  Herriclc  v.  Attwood  (2  De  G.  &  J.  21) 


applicable  - 
See  Mortgage. 
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129) 
811 


770) 
538 


 Pertwee  v.  Townsend  ([1896]  2  Q, 

approved  of  _         _  _ 

See  Eent-charge. 
•  Phillips  V.  Homfray  (L.  K.  6  Ch. 

principle  applied    -        -  - 

See  Trespass. 
 Bavald  v.  Bussell  (Younge,  9)  followed  808 

See  Mortgage.  3. 
 Reynolds  v.  Howell  (L.  E.  8  Q.  B.  398) 

approved  of  -        -        -        -  649 

See  Practice.  6. 
 Michards    v.    Overseers  of  Kidderminster 

([1896]  2  Ch.  212)  considered     -  663 

See  CoaiPANY.  9. 
■  Bohson,  In  re  (45  Ch.  D.  71)  discussed  and 

followed      -        -        -        -  797 

See  Solicitor.  4. 
 Borke,   Ex  parte   ([1894]    1  I.  E.  146) 

followed       -        -        -        -  397 

See  Eailway  Company. 
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 Shropshire  Union  Bailwoys  and  Canal  Co.  v. 

Beg.  (L.  E.  7  H.  L.  496)  distinguished 

See  Mortgage.  1.  192 
 Smith's  Case  ([1893]  1  Q.  B.  323)  undistin- 

guishable    -        -        -        -  476 

See  Gas. 

 Smurthwaite  v.  Hannay  ([1894]  A.  C.  494) 

followed  -  -  -  -  224 
See  Practice.  3. 

 Sudeley  (Lord)  and  Baines  &  Co.,  In  re 

([1894]  1  Ch.  334)  discussed  -  720 
See  Will.  4. 

 Syer  v.  Gladstone  (30  Ch.  D.  614),  head-note 

in,  commented  on  -  -  -  511 
See  Tenant  for  Life  and  Eemainder- 

MAN.  2. 

 Thompson,  In  re  ([1894]  1  Q.  B.  462  ;  63 

L.  J.  (Q.B.)  187)  referred  to       -  107 

See  Solicitor.  3. 
  Wavell,  Re  (22  Beav.  634)  distinguished  31 

See  Solicitor.  6. 
  Wehh  v.  Earle  (L.  E.  20  Eq.  556)  distin- 
guished      -        -        -        -  303 

See  Company.  6. 
  White,  In  re  ([1893]  2  Ch.  41)  discussed 

See  Charity.  1.  451 
  Wilmott  V.  Freehold  House  Property  Co. 

(51  L.  T.  (N.S.)  552)  followed    -  224 

See  Practice.  3. 
  Wolmershausen  v.  Gullich  ([1893]  2  Ch.514) 

applicable    -         -         -         -  415 

See  Trustee.  2. 
  Wright  v.  Ingle  (16  Q.  B.  D.  379)  discussed 

See  Local  Government.  254 
 Yetts,  Be  (33  Beav.  412)  distinguished  31 

See  Solicitor.  6. 

CERTIFICATE— Purchaser  for  value— Authority 

of  agent      -        -        -        -  841 

See  Company.  3. 
  Shares  fully  paid  up  —  Contributory  — 

Estoppel     -        -        -        -  525 

See  Company.  12. 

CHAMPERTY  —  Improvident  Bargain  —  Un- 
claimed Property  —  Secret  Information  —  Agree- 
ment with  Heir — Batijication — Bescission. 

A  contract  by  a  person  to  communicate  in- 
formation on  terms  of  getting  a  share  of  any 
property  that  may  thereby  be  recovered  by  the 
person  to  whom  the  information  is  to  be  given, 
and  nothing  more,  is  not  void  for  champerty. 
But  if  the  contract  be  not  merely  that  informa- 
tion shall  be  given,  but  also  that  the  person  who 
gives  it  and  who  is  to  share  in  what  may  be  re- 
covered shall  himself  recover  the  property,  or 
actively  assist  in  the  recovery  of  it,  then  the 
contract  is  against  the  policy  of  the  law  and  void, 
even  if  the  property  is  in  the  hands  of  trustees, 
or  in  court,  and  no  hostile  action  may  be  neces- 
sary to  recover  it. 

A.  died  intestate  having  considerable  real 
estate  and  leaving  B.  and  0.  his  co-heircsses-at- 
law,  both  of  whom  were  advanced  in  years,  illite- 
rate, and  of  a  very  humble  rank  in  life.  D., 
having  ascertained  the  heirship  of  B.  and  C, 
induced  them  to  sign  an  agreement  whereby,  iu 
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CHAMPERTY— cow^mMe^^. 

consideration  of  his  revealing  to  them  the  existence 
of  the  property  and  their  title  to  it  (of  both  which 
circumstances  they  were  wholly  unaware),  they 
agreed  to  give  him  one-half  of  the  net  amount 
of  the  property.  At  the  same  time  D.  verbally 
arranged  to  recover  the  property  for  them,  and 
induced  them  to  employ  his  solicitor  to  act  for 
them  in  the  matter.  The  property  was  in  the 
hands  of  the  public  trustee  in  New  Zealand,  and 
the  title  of  B.  and  0.  was  clear,  and  no  litigation 
was  contemplated.  A  portion  of  the  proceeds  of 
the  pioperty  was  received  and  divided  on  the 
terms  of  the  agreement.  On  the  death  of  B.  and 
0.  their  executors  brought  an  action  against  D. 
to  have  the  documents  set  aside  and  cancelled : — 

Held^  that  the  agreement  was  in  the  nature  of 
champerty  and  void : 

Reld,  further,  that  the  agreement  must  be  set 
aside  as  an  improvident  bargain  which  D.  had 
obtained  by  taking  an  unfair  advantage  of  his 
position : 

Held,  also,  that  there  had  been  no  ratification 
of  the  contract  by  B.  and  C,  as  they  never  knew 
of  their  right  to  rescind  it.    Bees  v.  De  Bek- 
NARDY  ------  437 

CHAKGE — Name  of  proprietor — Ptegister  -  620 

8e6  Teade-maek.  1. 
CHAEGE  —  Debts  and  legacies — Keal  estate — 
Power  of  sale        -        -        _  720 
See  Will.  4. 
CHAEITY— 6?^7^  to—''  Charitable,  Philanthropic 
or  " — Blank  in  Will — Construction  of  Will 

— Legacy — Charitable  Bequest. 

A  bequest  of  money  "for  some  one  or  more 
purposes,  charitable,  philanthropic  or  ,"  is 

not  bad  simply  by  reason  of  the  existence  of  the 
blank,  but  must  be  treated  as  one  "  for  charitable 
or  philanthropic  purposes."  tSuch  a  bequest, 
howevei-,  is  not  a  good  charitable  bequest,  as 
there  may  be  philanthropic  purposes  which  are 
not  charitable.  In  re  Macduff.  Macduff  v. 
Macduff         -        -    .    -        -    C.  A.  451 

2.    Option  to  Invest  on  Government  or 

Beal  Securities — Exercise  of  Option  to  Invest  on 
Beal  Securities — Validity  of  Gift. 

The  validity  of  a  charitable  gift  by  will  is  not 
affected  by  the  trustees  exercising  an  option  to 
invest  in  real  security. 

A  testatrix  disposed  separately  of  all  such  parts 
of  her  personal  estate  "  as  could  not  by  law  be 
devoted  to  charitable  purposes."  She  then  gave 
the  residue  of  her  personal  estate  to  trustees  upon 
trufat  to  convert  it  into  money,  invest  the  proceeds 
on  (Government  or  real  securities,  pay  the  income 
to  her  daughter  for  life,  and  after  her  death  to 
apply  the  capital  for  the  benefit  of  certain  chari- 
ties. The  trustees  during  the  life  of  the  tenant 
for  life  invested  out  of  the  pure  -personalty  two 
sums  of  350Z.  and  lOOZ.  in  real  securities,  and  they 
remained  so  invested  at  the  death  of  the  tenant 
for  life : — 

Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Kekewich  J.),  that  the  charitable 
gifts  were  not  made  pro  tanto  invalid  by  the 
investment  in  real  securities. 

In  re  Corcoran  (62  L.  J.  (Ch.)  267)  distin- 
guished. In  re  Hamilton.  Cadogan  v.  Fitzkoy 

C.  A.  617 
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 Failure  of  objects~Cy-pres       -    679,  727 

See  Feiendly  Society.    2,  3. 

 Tenant  for  years — Personal  liability  811 

See  Rent-chaege. 

GLASS — Absent  parties  accepting  benefit  of  judg- 
ment— Practice  -  -  -  788 
See  Estoppel. 

COMPANY — Borrowing — Irregularity  —  Notice — 
Common  Officer  of  Tivo  Companies. 

Where  one  person  is  an  officer  of  two  com- 
panies his  personal  knowledge  is  not  necessarily 
the  knowledge  of  both  the  companies.  The 
knowledge  which  he  has  acquired  as  officer  of  one 
company  will  not  be  imputed  to  the  other  com- 
pany unless  he  has  some  duty  imposed  on  him 
to  communicate  his  knowledge  to  the  company 
sought  to  be  affected  by  the  notice,  and  some 
duty  imposed  on  him  by  that  company  to  receive 
the  notice ;  and  if  the  common  officer  has  been 
guilty  of  fraud,  or  even  irregularity,  the  Court 
will  not  draw  the  inference  that  he  has  fulfilled 
these  duties. 

Gale  V.  Lewis  (9  Q.  B.  730 ;  16  L.  J.  (Q.B.) 
119)  distinguished. 

The  directors  of  a  company  were  empowered 
to  borrow  money  on  its  behalf,  but  not  beyond  a 
certain  limit  without  the  consent  of  a  general 
meeting.  A  general  meeting  gave  the  required 
consent,  but  the  notices  summoning  the  meeting 
did  not,  as  required  by  the  regulations  of  the 
company,  specify  that  borrowing  beyond  the  limii 
was  to  be  authorized  by  the  meeting.  The 
money  was  borrowed  from  a  society  tlie  secretary 
of  which  was  ajso  the  secretary  of  the  company, 
and  he  knew  of  the  irregularity : — 

Held,  that  the  knowledge  of  the  secretary 
could  not  be  imputed  to  the  society,  and  that  the 
money  lent  could  be  proved  for  in  the  winding-up 
of  the  company.  In  re  Hampshihe  Land  Com- 
pany   ------  743 

2.  Borrowing  Powers — Uncalled  Capital 

— Charging  uncalled  Capital — Sufficient  Authority 
— Articles  of  Association — Alteration  by  Special 
Besolution. 

The  articles  of  association  authorized  the 
company  to  borrow  upon  mortgage  of  its  freehold 
and  leasehold  hereditaments,  works,  and  "  other 
property  and  effects"  for  the  time  being  of  the 
company,  or  upon  bonds  or  debenture  notes  of 
the  company,  or  "  in  such  other  manner  as  the 
company  may  deteimiue."  The  memorandum 
of  association  contained  no  reference  to  any 
borrowing : — 

Held,  that  the  company  could  under  its  articles 
mortgage  its  uncalled  capital ;  and  that,  had  it 
been  necessary  so  to  do,  the  company  could  by 
special  resolution  have  extended  its  articles  so  as 
to  confer  upon  itself  the  power  to  charge  its 
uncalled  capital. 

Newton  v.  Anglo-Australian  Investment,  Fi- 
nance, and  Land  Co.  ([1895]  A.  C.  24i)  discussed 
and  followed.  Jackson  v.  Kainfoed  Coal  Com- 
pany   ------  340 

3.  Debenture  Stock  Certificate— Purchaser 

for  Value — Mortgagee — Authority  of  Agent. 

A  company  applied  to  P.,  who  had  acted  as 
its  broker,  for  a  loan  of  3000Z.  on  the  security  of 
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8000Z.  of  its  debenture  stock,  wMch  was  by  the 
trust  deed  assignable  free  from  equities.  P. 
asked  G.  to  lend  6000Z.  on  the  stock,  and  he  con- 
sented to  do  so  on  the  certificate  for  the  8000Z. 
stock  being  deposited.  After  P.  had  commuui- 
cated  with  the  company,  its  secretary  deposited 
as  required  a  certificate  under  its  seal  stating 
that  G.  was  the  registered  holder  of  800UL  deben- 
ture stock  of  the  company,  and  that  the  stock 
was  only  transferable  by  deed  registered  in  the 
company's  books.  G,  then  paid  6000Z.  to  P.,  who 
[)aid  the  company  only  3000/. : — 

Held,  that,  although  the  certificate  was  not  a 
negotiable  instrument,  G.  was  entitled  to  assume 
that  P.  had  full  authority  fiom  the  company  to 
(leal  with  it,  and  was  not  concerned  to  see  that 
P.  paid  the  6000/.  to  the  company  ;  and  that  in 
an  action  to  enforce  the  rights  of  the  debenture 
stock  holders,  G.  could  prove  for  8000Z.  provided 
he  did  not  receive  dividends  exceeding  6000Z. 
and  interest.  Kobinson  v.  Montgomeryshire 
Brew^ery  Company   -        -        -        -  841 

4.   Debentures — Covering  Deed — Beceiver 

— Poor-rate — District  Bate — Change  of  Occupancy 
—  Winding-up — Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  43;,  s.  U—Com- 
panies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  43— Poor 
Bate  Assessment  and  Collection  Act,  1869  (32  &  33 
Vict.  c.  41),  s.  16— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  211,  sub-s.  3 — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
8.  24,  sub-s.  2 — Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (51  &  52  Vict.  c.  62),  s.  1,  sub- 
8.  1  (a). 

A  deed  of  charge  on  the  assets  of  a  company 
registered  under  the  Companies  Act,  1862,  to 
cover  debentures  is  not  a  bill  of  sale  within  s.  14 
of  the  Bills  of  Sale  Act,  1878,  Amendment  Act, 
1882. 

The  general  district  rate  of  an  urban  sanitary 
authority  is  not  a  tax  or  poor  or  other  parochial 
rate  within  the  meaning  of  s.  14  of  the  Bills  cf 
Sale  Act,  1878,  Amendment  Act,  1882. 

A  deed  of  iioating  charge  on  the  assets  of  a 
company  gave  power  to  the  trustee  to  appoint  a 
receiver  and  manager,  who  was  expressed  to  be 
the  agent  of  the  mortgagor  : — 

Held,  that,  on  a  receiver  duly  appointed  under 
the  power  entering  into  possession  of  the  premises 
and  commencing  to  carry  on  the  business  of  the 
company,  there  was  a  change  of  occupancy  within 
the  meaning  of  the  Poor  Kate  Assessment  and 
Collection  Act,  1869,  s.  16,  and  the  Public  Health 
Act,  1875,  s.  211,  sub-s.  3. 

There  is  no  preferential  charge  in  respect  of 
rates  on  efiects  of  a  company  in  the  hands  of  a 
receiver  for  debentuie-holders  when  the  company 
is  being  wound  up.    Eighards  v.  Overseers  of 

KlDDliRMINSTER.  ElCHARDS  V.  MaYOR  OP  KIDDER- 
MINSTER _____  212 

5.  Debentures — Set-off — Floating  Security 

— Liquidated  Demand  —  Hypotliecation — Po'wers 
of  Managing  Director — Presumption  of  Begularity. 

A  limited  company  agreed  to  sell  to  H.,  B.  & 
Co.  7000  barrels  out  of  their  stock  at  3s.  Cd.  each. 
H.,  B.  &  Co.  paid  for  them ;  but  the  company 
fell  into  difficulties,  its  stock  of  barrels  was 
exhausted,  and  as  to  more  than  4000  it  failed  to 
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deliver  them.  The  company  had  to  the  know- 
ledge of  H.,  B.  &  Co.  issued  debentures  in  the 
usual  form  of  floating  securities  on  all  the  pro- 
perty of  the  company.  The  debenture-holders 
obtained  the  appointment  of  a  receiver,  at  which 
time  H.,  B.  &  Co.  owed  the  company  a  liquidated 
sum  for  rent,  and  had  the  above  claim  against 
the  company  in  respect  of  the  barrels  : — 

Held  (reversing  ihe  decision  of  North  J.),  that 
the  claim  of  H.,  B.  &  Co.  against  the  company 
was  a  liquidated  claim  of  3s.  6d.  for  each  barrel 
not  delivered,  there  being  as  to  each  such  barrel 
a  total  failure  of  consideration  which  entitled  H., 
B.  &  Co.  to  recover  back  their  purchase-money  : 

Held,  further,  that  H.,  B.  &  Co.  could  set  off 
this  demand  against  what  they  owed  to  the  com- 
pany, and  that  the  knowledge  of  the  existence  of 
the  debentures  as  a  floating  security  at  the  time 
when  the  debt  due  to  them  was  contracted  was 
not  such  notice  of  an  assignment  as  to  prevent  a 
set-oft'  binding  the  debenture-holders. 

Persons  dealing  bona  fide  witii  a  managing 
director  are  entitled  to  assume  that  he  has  all 
such  powers  as  he  purports  to  exercise,  if  they 
are  powers  which  according  to  the  constitution  ot 
the  company  a  managing  director  can  have. 

Shortly  before  the  appointment  of  the  receiver, 
II.,  B.  &  Co.  pressed  the  company  for  security  for 
their  claim  as  to  the  barrels ;  and  at  a  meeting 
between  them  and  the  three  directors  of  the 
company  it  was  proposed,  but  not  finally  settled, 
that  the  company  should  issue  debentures  to  H., 
B.  &  Co.  by  way  of  security,  and  should  hypothe- 
cate to  them  various  debts  owing  to  the  company. 
This  meeting  was  adjourned  to  the  next  day, 
when  only  two  directors  were  present  (the  quorum 
being  three),  but  D,,  the  managing  director,  was 
one  of  them.  At  this  adjourned  meeting  H.,  B. 
&  Co.  advanced  to  the  company  money  to  pay 
wages,  and  D.  gave  them  a  letter,  signed  by  him 
on  behalf  of  the  board,  by  which,  in  consideration 
of  H.,  B.  &  Co.  finding  cash  for  wages  and  pay- 
ment of  barrels,  he  agreed  to  execute  a  deed  in 
conjunction  with  the  board  of  directors  creating 
and  issuing  to  them  the  remainder  of  an  issue  of 
debenture  stock;  and  he  also  gave  to  them  a 
number  of  orders  addressed  to  debtors  of  the 
company  informing  them  that  the  debts  due  from 
them  were  hypothecated  to  H.,  B.  &  Co.  These 
orders  were  signed  by  D.  as  managing  director. 
By  the  articles  of  the  company  the  directors  were 
authorized  to  appoint  a  managing  director,  and 
to  delegate  to  him  such  of  the  powers  of  the 
board  as  they  thought  fit ;  and  it  was  not  dis- 
puted that  the  board  had  power  to  hypothecate. 
There  was  no  minute  shewing  what  pow3rs  had 
been  delegated  to  D.,  nor  of  his  appointment  as 
managing  director,  but  he  had  acted  as  such : — 

Held  (reversing  the  decision  of  North  J.),  that 
the  hypothecations  were  valid.  Biggerstaff  v. 
Eow^att's  Wharf, Limited.  Howard  v.  Eov/att's 
Wharf,  Limited         -        -        -    C.  A.  83 

6.  Dividends — Preference  Shares — Cumu- 
lative Dividend — Payment  out  of  A'et  Profits  of 
each  Year. 

The  memorandum  of  association  of  a  company 
contained  this  clause:  "The  capital  of  the  com- 
pany is  150,000/.,  divided  into  10,000  ordinary 
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shares  of  101.  each,  and  5000  preference  shares  of 
101.  each.  The  holders  of  preference  shares  shall 
be  entitled  out  of  the  net  profits  of  each  year  to 
a  preference  dividend  at  the  rate  of  lOL  per  cent, 
per  annum  on  the  amount  for  the  time  being  paid 
or  deemed  to  be  paid  up  thereon.  After  payment 
of  such  preferential  dividend  the  holders  of 
ordinary  shares  shall  be  entitled  to  a  like  divi- 
dend at  the  rate  of  101.  per  cent,  per  annum  on 
the  amount  paid  on  such  ordinary  shares.  Sub- 
ject as  aforesaid,  the  preference  and  ordinary 
shares  shall  rank  equally  for  dividend  "  : — 

Held  (reversing  the  decision  of  Chitty  J.),  that 
the  preference  shareholders  were  not  entitled  to 
a  cumulative  dividend  of  101.  per  cent,  so  as  to 
have  the  deficiency  in  one  year  paid  out  of  the 
■profits  of  a  subsequent  year  before  paying  any- 
thing to  the  ordinary  shareholders. 

Henry  v.  Great  Northern  My.  Co.  (1  De  G.  & 
J.  606)  and  Webh  v.  Earle  (L.  R.  20  Eq.  556) 
distinguished.  Staples  v.  Eastman  Photo- 
graphic Materials  Company         -    C.  A.  303 

7.  Meetings —  General  Meeting  —  Special 

Besolution — Voting — Sliow  of  Hands — Declaration 
by  Chairman — '^Conclusive  Evidence"  —  Share- 
holder— Action  disputing  Declaration — Notice  of 
Special  General  Meeting — "  General  Nature  "  of 
Business  —  Sufficiency  of  Notice  —  "  Member  " — 
"  Member  entitled  to  Vote  " — Companies  Act,  1862 
(25  &  26  Viot.  c.  89),  s.  51,  Table  A,  Arts.  35, 
37,  42. 

The  declaration  of  the  chairman  at  a  special 
general  meeting  of  shareholders  uuder  s.  51  of 
the  Companies  Act,  1862,  that  the  special  resolu- 
tion has,  on  a  show  of  hands,  been  carried,  is  not 
"  conclusive  evidence "  of  the  fact  so  as  to  pre- 
clude a  shareholder  from  disputing  the  validity 
of  the  resolution  by  legal  proceedings  on  the 
ground,  for  instance,  that  it  has  nut  been  carried 
by  the  statutory  majority. 

Although  a  notice  under  s.  51  of  the  Com- 
panies Act,  1862,  of  a  special  general  meeting  of 
a  company  regulated  by  Table  A  sufficiently 
complies  with  art.  35  if  it  states  the  "  general 
nature  "  of  the  business,  it  is  nevertheless  desir- 
able, where  the  business  is  of  great  importance, 
such  as  the  proposed  substitution  of  new  articles 
of  association  for  Table  A,  to  supplement  the 
notice  with  an  explanatory  circular. 

Quaere,  whether,  in  the  case  of  a  company 
regulated  by  Table  A  to  the  Companies  Act, 
1862,  any  distinction  is  to  be  drawn  between 
"  members  "  who  may  constitute  a  quorum  under 
art.  37,  and  "  members  entitled  to  vote  "  under 
s.  51  of  the  Act.  Young  v.  South  African  and 
Australian  Exploration  and  Development 
Syndicate     -        -        -        -        -  268 

8.    Meeting  of  Shareholders — Special  Be- 
solution— Shoio  of  Hands — Proxies  —  Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  51~Blanks  in 
Proxy — Validity  —  Authority  to  fill  up  —  Duly 
Stamped— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  SO. 

At  a  meeting  of  the  shareholders  of  a  com- 
pany convened  for  the  purpose  of  passing  a 
special  resolution,  though  the  regulationd  of  the 
company  provide  that  votes  may  be  given  peraon- 
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ally  or  by  proxy,  a  member  present  only  by  proxy 
has  no  right  to  vote  upon  a  sLow  of  hands. 

In  re  Caloric  Engine  and  Siren  Fog  Signals 
Co.  (52  L.  T.  (N.S.)  846)  discussed  and  followed. 

In  re  Bidwell  Brothers  ([1893]  1  Ch.  603) 
disapproved. 

A  notice  convening  an  extraordinary  general 
meeting  to  confirm  a  special  resolution  was  ac- 
companied by  a  circular  from  the  secretary  and 
directors  with  a  proxy  attached  asking  for  the 
return  of  the  proxy  in  support  of  the  resolution  ; 
by  a  printer's  error  the  date  of  the  meeting  was 
left  blank  in  the  proxy.  The  secretary  filled  up 
this  blank  in  several  of  the  proxies  after  they 
had  been  executed  and  returned  by  the  mem- 
bers : — 

Held,  that,  as  the  members  by  returning  the 
proxies  in  compliance  with  the  circular  must 
have  intended  that  they  should  be  used  at  this 
particular  meeting,  the  secretary  had  authority 
to  fill  in  the  date,  and  that  these  proxies  were 
valid  and  duly  stamped  within  the  provisions  of 
the  Stamp  Act,  1891,  s.  80.  Ernest  v.  Loma 
Gold  Mines,  Limited        _        _        _  573 

9.    Rates — Distress — Change  of  Occupa- 
tion— Receiver  and  Manager.,  Order  appointing — 
Possession — Parish  Rates — Preferential  Charge — 
Debenture — Equitable  Charge — Poor  Relief  Act, 
1601  (43  Eliz.  c.  2),  s.  2 — Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  s.  161— Poor 
Rate  Assessment  and  Collection  Act,  1869  (32  &  33 
Vict.  c.  41),  s.  16. 

The  existence  of  an  equitable  charge  on  goods 
does  not  protect  them  from  distress  for  poor-rate. 

Where  an  order  is  made  appointing  a  receiver 
and  manager  of  a  company's  business  but  not 
directing  delivery-up  of  possession  to  him,  and 
thereupon  the  receiver  and  manager  enters  upon 
the  company's  premises  for  the  purpose  of 
managing  and  carrying  on  the  business,  there  is 
no  change  of  occupation  within  s.  16  of  the  Poor 
Eate  Assessment  and  Collection  Act,  1869 ;  and 
accordingly,  under  s.  2  of  43  Eliz.  c.  2,  and  s.  161 
of  the  Metropolis  Management  Act,  1855,  the 
company's  goods  are  liable  to  distress  for  the 
whole  of  the  parish  rates  made  for  the  half-year 
in  which  the  order  has  been  made ;  and  this 
right  of  distress  vested  in  the  churchwardens 
and  overseers  of  the  parish  prevails  as  against 
the  equitable  charge  created  by  debentures 
charging,  in  the  usual  form,  all  the  property  of 
the  company,  where  there  is  no  assignment  of 
chattels  in  the  covering  deed. 

Whether  possession  taken  by  a  receiver  ap- 
pointed under  an  order  directing  the  company  to 
deliver  up  possession  to  him  creates  a  change  of 
occupation  within  s.  16  of  the  Poor  Eate  Assess- 
ment and  Collection  Act,  1869,  guaere. 

Richards  Y.  Overseers  of  Kidderminster  ([1896] 
2  Ch.  212)  considered.  In  re  Marriage,  Neave 
&  Co.  North  of  England  Trustee,  Debenture 
and  Assets  Corporation  v.  Marriage,  Neave 
&  Co.     -        -        -        -        -    C.  A.  663 

10.    Underwriting  Contract  —  Authority 

to  apply  for  Shares — Authority  coupled  with  an 
Interest — Shareholder  —  Removal  of  Name  from 
Register. 

P.  promoted  a  company  for  the  purpose  of 
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purchasing  from  Mm  and  working  a  mining  pro- 
perty. On  February  21,  1896,  C.  signed  an 
underwriting  letter  addressed  to  P.  by  which  he 
agreed,  in  consideration  of  a  commission,  to  sub- 
scribe for  1000  shares  in  the  company,  such 
number  to  be  reduced  according  to  the  number 
of  shares  taken  by  the  public.  C.  further  agreed 
that  the  agreement  and  application  should  be 
irrevocable,  and,  notwithstanding  any  repudiation 
by  him,  should  be  sulHcient  to  authorize  P.  to 
apply  for  shares  on  behalf  of  C.  and  the  company 
to  allot  them.  P.  by  letter  accepted  these  terms. 
The  company  was  incorporated  on  March  24, 
and  the  subscription  list  was  advertised  to  open 
on  March  27,  and  close  on  the  30tli.  Ou  March  27 
C,  who  had  applied  for  1000  shares,  stopped  the 
cheque  he  had  given  for  the  deposit,  and  on  the 
30th  wrote  to  P.  and  to  the  secretary  of  the  com- 
pany repudiating  the  agreement.  P.,  however, 
on  April  2,  applied  on  behalf  of  C.  for  980  shares, 
which,  ii^  the  events  which  had  happened,  was 
llie  number  he  was  bound  to  take,  according  to 
the  terms  of  the  letter,  and  the  company  allotted 
these  shares  to  C.  and  put  him  on  the  register  in 
respect  of  them  : — 

Held  (affirming  the  decision  of  Stirling  J.), 
that  C.  was  rightly  placed  on  the  register  and 
was  not  entitled  to  have  his  name  removed,  for 
that  the  authority  given  to  P.  by  the  under- 
writing letter  to  apply  for  shares  on  behalf  of 
P.  was  ail  authority  coupled  with  an  interest, 
and  therefore  not  revocable.  In  re  Hannan's 
EmpkilSs  Gold  Mining  and  Development  Com- 
pany.   Cabmichael's  Case  -        -    C.  A.  643 

11.    Winding-up  —  Assets  —  Meaning  of 

"  Surplus  Assets  " — Construction  of  Articles  of 
Association. 

The  term  "  surplus  assets,"  when  used  in 
articles  of  association  providing  for  distribution 
among  the  shareholders  on  a  winding-up  taking 
place,  has  no  such  recognised  technical  meaning 
that  the  Court  is  bound  to  construe  it  as  referring 
to  the  assets  after  providing  only  for  debts, 
liabilities,  and  costs,  without  recouping  paid-up 
capital. 

The  capital  of  a  company  was  100,200Z.  in 
100,000  ordinary  shares  and  200  founders'  shares 
respectively  of  11.  each,  all  of  which  (except  one 
founders'  share)  were  issued  and  fully  paid  up. 

One  of  the  articles  of  association  was  as  fol- 
lows :  "  If  the  company  shall  be  wound  up, 
one-fifth  of  the  surplus  assets  (if  any)  shall  belong 
to  and  be  divided  among  the  holders  of  founders' 
shares,  and  the  remaining  four-fifths  of  such 
surplus  assets  shall  belong  to  and  be  divided 
among  the  holders  of  ordinary  shares  in  pro- 
portion to  the  amount  of  capital  paid  up  on  the 
shares  held  by  them." 

Another  article  had  provided  that  the  profits 
in  each  year  should  be  applicable  iu  or  towards 
payment  of  a  dividend  of  8  per  cent,  on  the 
amount  paid  up  on  the  ordinary  shares,  and  that 
the  surplus  (if  any)  should  be  divided,  as  to  one- 
fifth  among  the  holders  of  founders'  shares,  and 
as  to  the  other  four-fifths  among  the  holders  of 
ordinary  shares  in  proportion  to  the  amounts  for 
the  time  being  paid  up  thereon. 

The  company  went  into  voluntary  liquidation, 
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and,  after  providing  for  all  debts,  costs,  and 
liabilities,  a  sum  of  about  90,000Z.  remained  for 
distribution  among  the  shareholders  : — 

Held,  that,  having  regard  to  both  articles, 
"  surplus  assets  "  meant  the  assets  remaining 
after  providing  for  debts,  costs,  and  liabilities, 
and  also  recouping  the  paid-up  capital  subscribed 
by  all  the  shareholders.  In  re  Teansvaal  Com- 
pany   ------  750 

12.    Winding-up — Contrihutory — Certifi- 
cate that  Shares  are  fully  paid  up — Knowledge  to 
the  contrary — Estoppel. 

B.  lent  to  a  limited  company  lOOOZ.  on  its  pro- 
missory note  on  the  terms  that  the  company  should 
give  him  collateral  security  on  10,000  fully  paid- 
up  11.  preference  shares,  and  that  if  the  company 
should  wish  to  pay  off  any  part  of  the  amount  B. 
was  to  return  shares  at  the  same  rate  at  which 
he  had  taken  them.  The  company  handed  to 
B.  certificates  for  10,000  shares,  which  certificates 
stated  that  B.  was  the  registered  holder  of  them, 
and  that  they  were  fully  paid  up.  They  were  in 
fact  shares  on  which  nothing  had  been  paid. 
The  company  sold  some  of  these  shares,  and  B. 
executed  transfers  of  the  shares  sold.  His  name 
remained  on  the  register  for  the  remainder  when 
an  order  was  made  for  winding  up  the  company, 
and  he  was  placed  on  the  list  of  contributories  in 
respect  of  them.  B.  applied  to  have  his  name 
struck  out  from  the  list  of  contributories  on  the 
ground  that  the  company  were  estopped  by  the 
certificates  from  denying  that  the  shares  were 
fully  paid  up  : — 

Held  (affirming  the  decision  of  Vaughan 
Williams  J.),  that  as  B.  knew  that  the  shares 
were  the  property  of  the  company,  that  they  had 
not  been  transferred  to  him,  and  that  they  had 
not  been  fully  paid  up  by  himself,  he  knew  facts 
enough  to  lead  any  one  who  considered  them  to 
the  conclusion  that  the  shares  were  not  fully 
paid  up ;  that  he,  therefore,  could  not  rely  on 
the  certificates  as  an  estoppel,  and  that  he  must 
remain  on  the  list  of  contributories.  In  re  Veuve 
MoNNiER  et  ses  Fils,  LIMITED.  Ex  parte 
Bloomenthal  -        -        -        -    C.  A.  625 

13.  Winding-up — Contributory — Estoppel 

— Certificatioyi  on  Transfer. 

Where  a  transfer  for  value  purporting  to 
relate  to  fully  paid  shares  in  a  company  bears 
on  the  face  of  it  a  certification  by  the  secretary 
of  the  company  that  the  share  certificate  has 
been  lodged  with  the  company,  the  certification 
amounts  to  a  statement  that  a  certificate  of  the 
shares  described  in  the  transfer  has  been  lodged, 
and  the  company  is  estopped  from  denying  that 
the  shares  are  fully  paid  up,  even  though  no 
certificate  has  been  lodged  with  the  secretary  or 
the  certificate  lodged  does  not  say  whether  the 
shares  are  fully  paid  up  or  not. 

Bishop  V.  Balkis  Consolidated  Co.  (25  Q.  B.  D. 
512)  observed  upon.  In  re  Concessions  Trust. 
McKay's  Case         -        -        -        -  767 

14.  Winding-up — Contributory — Transfer 

of  Shares  during  Voluntary  Liquidation — Nova- 
tion— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  88,  131,  133,  153. 

Under  s.  131  of  the  Companies  Act,  1862,  a 
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voluntary  liquidator,  although  lie  may  sanction 
a  transfer  of  shares  made  after  the  commence- 
ment of  the  winding-up,  and  alter  the  register 
of  members  accordingly,  has  no  power  to  allow 
an  alteration  of  the  status  of  the  transferor  so  as 
to  free  him  from  Lis  liability  as  a  contributory. 

The  Court,  however,  has  power  to  sanction 
an  alteration  of  status,  hut  ought  not  to  do  so 
unless  it  is  satisfied  that  someone  else  is  liable 
as  a  contributory  in  the  place  of  the  transferor. 

A  transferee  taking  shares  under  a  transfer 
made  after  the  commencement  of  a  voluntary 
liquidation  (even  with  the  sanction  of  the  liqui- 
dator) is  not  liable  as  a  contributory  although 
he  may  be  under  liability  as  a  member  of  the 
company,  but  he  is  bound  to  indemnify  the 
transferor. 

Where,  after  the  commencement  of  a  volun- 
tary winding-up,  a  shareholder  had,  with  the 
liquidator's  sanction,  transferred  shares,  and  the 
transferee,  witli  the  like  sanction,  had  transferred 
them  to  a  third  person,  the  transferor  was 
retained  on  the  list  of  contributories,  hut  hoth 
transferees  were  taken  otF  it.  In  re  National 
Bank  of  Wales.  Tavloe,  Phillips,  and 
KicKAEEs'  Case       _        _        _        _  861 

15.    Winding-up — Contributory — Under- 

writing Letter. 

On  June  17,  1892,  H.  signed  and  delivered 
to  the  promoter^i  of  a  company  a  letter  agreeing 
that  upon  the  public  issue  of  its  shares  he  would, 
in  consideration  of  a  percentage,  subscribe  for 
400  shares.  If  the  whole  issue  was  bona  fide 
subscribed  for  by  the  public,  no  allotment  was  to 
be  made  to  H.  The  letter  also  contained  an 
authority  to  the  promoters,  in  the  event  of  H. 
not  applying  for  shares,  to  apply  for  them  in  his 
name,  and  an  authority  to  tlie  directors  to  allot 
them  to  him — "  This  engagement  is  binding  on 
me  for  two  months  from  this  date."  The  shares 
were  offered  to  the  public  on  June  20,  21,  and 
22,  but  very  few  applications  were  made.  On 
July  1,  when  the  public  subscription  list  was 
closed,  the  promoters  signed  a  memorandum  at 
the  foot  of  the  letter,  dated  July  1,  1892,  and 
accepting  H.'s  offer.  The  letter  with  the  memo- 
randum thereon  and  an  application  by  the  pro- 
moters in  H.'s  name  were  on  the  same  day  sent 
to  the  company,  and  the  shares  were  theieupon 
allotted  to  H.  His  name  was  put  on  the  register 
of  shareholders.  He  knew  of  this,  and  he  paid 
the  company  the  allotment  money  in  respect  of 
the  shares,  received  his  certificates,  and  on  two 
occasions  voted  by  proxy;  but  it  was  not  shewn 
that  he  knew  when  the  offer  was  accepted.  The 
name  was  still  on  the  register  when  the  company 
went  into  liquidation  nearly  two  years  after- 
wards : — 

Meld,  by  Yaughan  Williams  J.,  that  the  pro- 
moters could  not  wait  to  see  the  result  of  the 
invitaticn  to  the  public,  and  after  it  had  failed, 
accept  H.'s  ofier,  and  that  he  was  not  liable  as 
a  contributory  : 

Held,  by  Lopes  and  Kay  L.JJ.  (Lindley  L.J. 
doubting),  that  the  expression  "  This  engage- 
ment is  binding  on  me  for  two  months  "  meant 
that  the  offer  made  by  the  letter  was  to  be  open 
for  acceptance  for  two  months ;  that  the  shares, 
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therefore,  were  properly  applied  for  in  H.'s 
name,  and  that  the  allotment  to  him  was  valid; 

Held,  that,  whether  the  application  for  shares 
was  authorized  or  not,  H.,  having  accepted  them 
without  inquiry,  and  having  acted  as  a  share- 
holder for  nearly  two  years  up  to  the  time  of  the 
winding-up,  could  not  now  be  heard  to  contend 
that  he  was  not  a  shareholder  In  re  Hemp, 
Yarn  and  Coedage  Company.    Hindley's  Case 

[G.  A.  121 

16.    Winding-up — Distress — Liquidators 

—  Possession  —  Mortgage  —  Interest  —  Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  ss.  87,  163. 

Where  the  liquidators  and  receivers  of  a 
cotton-mill  company  in  liquidation,  and  whose 
mill  was  in  mortgage,  took  possession  of  the 
mill  without  any  objection  on  the  part  of  the 
mortgagee,  and  kept  it  in  working  order  so  as  to 
prevent  deterioration  and  to  enable  them  to  sell 
it  as  a  going  concern,  the  Court  refused  to  give 
the  mortgagee  leave  to  distrain  for  interest 
accrued  since  the  date  of  taking  possession,  hold- 
ing that  the  possession  of  the  liquidators  and 
receivers  was  as  much  for  the  benefit  of  the 
mortgagee  as  of  the  company. 

It  is  easier  for  a  landlord  to  obtain  leave  to 
distrain  for  rent  accrued  after  a  winding-up  order 
than  for  a  mortgagee  to  obtain  leave  to  distrain 
for  interest. 

In  re  Lancashire  Cotton  Spinning  Co.  (35 
Ch.  D.  656)  and 

In  re  Brown,  Bayley  and  Dixon  (18  Ch.  D. 
649),  considered.  In  re  Higginshaw  Mills  and 
Spinning  Company     -        -        -    C.  A.  544 

17.    Winding-up — Misfeasance — Auditors 

—Duties  as  to  Stock-taking — Companies  {Winding- 
up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  10. 

Held  (affirming  the  judgment  of  Yaughan 
Williams  J.),  that  where  an  officer  of  a  company 
has  committed  a  breach  of  his  duty  to  the  com- 
pany, the  direct  consequence  of  which  has  been 
a  misapplication  of  its  assets,  for  which  he  could 
be  made  responsible  in  an  action,  such  breach 
of  duty  is  a  "misfeasance"  for  which  he  may 
be  summarily  proceeded  against  under  the  Com- 
panies (Winding-up)  Act,  1890,  s.  10,  and  it  is 
not  necessary  that  an  action  should  be  brought. 

For  some  years  before  a  company  was  wound 
up,  balance-sheets  signed  by  the  auditors  were 
published  by  the  directors  to  the  shareholders 
in  which  the  value  of  the  company's  stock-in- 
trade  at  the  end  of  each  year  was  grossly  over- 
stated. The  auditors  relied  on  certificates,  wil- 
fully false,  given  by  J.,  one  of  the  directors  who 
was  also  manager,  as  to  the  value  of  the  stock- 
in-trade.  Dividends  were  paid  for  some  years 
on  the  footing  that  the  balance-sheets  were 
correct ;  but  if  the  stock-in-trade  had  been  stated 
at  its  true  value  it  would  have  appeared  that 
there  were  no  profits  out  of  which  a  dividend 
could  be  declared.  If  the  auditors  had  compared 
the  different  books  and  added  to  the  stock-in- 
trade  at  the  beginning  of  the  year  the  amounts 
purchased  during  the  year,  and  deducted  the 
amounts  sold,  they  would  have  seen  that  the 
statement  of  the  stock-in-trade  at  the  end  of  the 
year  was  so  large  as  to  call  for  explanation ;  but 
they  did  not  do  so : — 
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Held  (reversing  tlie  decision  of  Vaughan 
Williams  J.),  that,  it  being  no  part  of  the  duty 
ot'  the  auditors  to  take  stock,  they  were  justified 
in  relying  on  the  certificates  of  the  manager,  a 
person  of  acknowledged  competence  and  high 
reputation,  and  were  not  bound  to  check  his 
certificates  in  the  absence  of  anything  to  raise 
suspicion,  and  that  they  were  not  liable  for  the 
dividends  wrongfully  paid. 

An  auditor  is  not  bound  to  be  suspicious 
where  there  are  no  circumstances  to  arouse  sus- 
picion; he  is  only  bound  to  exercise  a  reason- 
able amount  of  care  and  skill.  In  re  Kingston 
Cotton  Mill  Company  (No.  2)      -     C.  A.  279 

18.  Winding-up — Scheme  of  Arrangement 

— Preioayment  of  Ccdls — Discount." 

In  an  ordinary  commercial  document  the 
word  "discount"  means  rebate  of  interest,  and 
not  "true"  or  mathematical  discount : — 

So  held,  by  the  Court  of  Appeal,  in  the  case 
of  a  scheme  fox'  arrangement  with  the  creditors 
of  a  company  in  course  of  liquidation  by  whicli  an 
option  was  given  to  shareholders  to  prepay  calls 
"  under  discount  at  the  rate  of  4  per  cent,  per 
annum." 

The  decision  of  Vaughan  "Williams  J.  reversed. 
lu  re  Land  Securities  Company.  Ex  parte 
Farquhar      -        -        -        -      C.  A.  320 

 ■"  Gas  rate — Eefusal  to  supply  receiver  until 

arrears  due  from  company  paid  -  476 
See  Gas. 

CONCUEEENCE— Of  husband— Eeal  estate  held 
on  trust  for  sale  _  _  _  353 
See  Husband  and  Wife.  3. 

CONDITION— Absolute  gift— Subsequent  condi- 
tion— Kepugnaucy  -  -  -  3.53 
See  Will.  1. 

CONFLICT  OF  LAWS— Lex  fori— Partnership 

See  Foreign  Law.  836 

CONSENT— Kedemption— Mortgagee  owner  of 
limited  estate  „  _  _  808 
See  Mortgage.  3. 

COlflT'RACT— Option  of  Purchase— Time  limited— 
Three  Months' ,  Notice — Notice  hy  Agent — Un- 
uidhorized  Agent — Ratification. 

iirticles  of  partnership  provided  that,  on  the 
death  of  either  partner,  the  survivor  should  have 
the  option  of  purchasing  ithe  deceased  partner's 
share,  upon  giving  notice  in  writing  of  his  inten- 
tion so  to  do  within  three  months  from  the  death, 
aud  that  in  ascertaining  the  value  of  the  deceased 
partner's  share  after  such  notice  nothing  should 
be  allowed  for  the  goodwill  of  the  business.  The 
surviving  partner  was  of  unsound  mind,  but 
notice  of  his  intention  to  purchase  was  given  on 
his  behalf  by  his  solicitor  within  three  months 
from  the  death.  An  order  was  subsequently  made 
under  the  Lunacy  Acts  authorizing  a  notice  being 
given  on  his  behalf,  and  a  second  notice  was  given 
accordingly,  but  after  the  three  months  had 
expired : — 

Held^  that  as  the  option  to  purchase  had  not 
been  exercised  within  the  time  limited,  there  was 
no  contract  which  could  be  confirmed  by  the 
second  notice,  and,  conaequently,  that  the  com- 


GOlliT'RKZT— continued. 

mittee  of  the  surviving  partner  was  not  entitled 
to  the  benefit  of  the  provision  in  the  articles. 
Holland  v.  King  (6  C.  B.  727)  followed. 
Bolton  Partners  v.  Lamhert  (41  Ch.  D.  295)  dis- 
tinguished.   DlBBINS  V.  DiBBINS     -  -  348 
— —  Possession  taken  before,  but  continued  after, 
parol  contract        -        -        -  428 
See  Frauds,  Statute  of,  1. 

 Underwriting  —  Authority  to  apply  for 

shares  _  _  _  _  613 
See  Company.  10. 

 Undue  advantage — Eatification — Eescission 

See  Champerty.  437 
 Vendor's  name — Eeference  to  formal  con- 
tract -        -        -        -        -  737 
See  Frauds,  Statute  of.  2. 

CONTSIBUTION— Between  co-trustees— Statute 
of  Limitations  _  _  _  415 
See  Trustee.  2. 

CONTEIBUTOKY  —  Certificate  that  shares  are 
fully  paid  up — Estoppel  -  -  625 
See  Company.  12. 

 Estoppel — Certification  on  transfer  -  757 

See  Company.  13. 

 Transfer  of  shares  during  voluntary  liquida- 
tion -  -  -  -  -  851 
See  Company.  14. 

 Winding-up — Underwriting  letter    -  121 

See  Company.  15. 

(^QVY'RlQcRT— Booh— British  International  Copy- 
right— Importation  into  Great  Britain  of  Copies 
printed  ivhere  the  Book  ivas  first  published — Copy- 
right Act,  1842  (5  &  6  Vict.  c.  45),  ss.  2, 11, 13,  15, 
17 — International  Copyright  Act,  1844  (7&8  Vict, 
c.  12),  ss.  2,  3,  10. 

The  plaintiif  was  owner  of  the  British  Inter- 
national copyright  of  a  book  first  published  in 
Germany.  The  defendant  imported  and  sold  in 
Great  Britain  copies  printed  in  Germany  by  the 
owner  of  the  German  copyright : — 

Held,  by  Lindley  and  Eigby  L.JJ.  (dissen- 
tiente  Lopes  L.J.),  reversing  the  decision  of 
Kekewich  J.,  that  the  plaintiif  was  entitled  to 
restrain  this  importation  and  sale,  for  that  s.  10  of 
the  International  Copyright  Act,  which,  as  re- 
gards any  book  in  which  there  is  British  inter- 
national copyright,  prohibits  the  importation  into 
Great  Britain,  without  the  consent  of  the  pro- 
prietor of  such  copyright,  of  copies  printed  in  any 
foreign  country  except  that  in  which  the  book 
was  first  published,  does  not  form  a  complete  code 
as  to  the  importation  of  copies;  and  that  s.  3, 
which  provides  that  the  enactments  in  the  Copy- 
right Act  shall  apply  to  books  in  which  there  is 
British  international  copyright  in  the  same  way 
as  if  such  books  had  been  first  publislied  here, 
made  ss.  15  and  17  of  the  Copyright  Act  applic- 
able to  the  book  in  question,  and  that  as  under 
those  sections  the  owner  of  the  copyright  could, 
if  the  book  had  been  first  published  In  Great 
Britain,  have  restrained  the  importation  of  these 
copies,  the  owner  of  the  British  international 
copyright  could  do  so.  Pitt  Pitts  v.  George  & 
Co.        -        -        -        -        -    0.  A.  866 

2.   •  Designs  —  Registration  —  Shape  — 

Patents,  Designs,  and  Trade  Marhs  Act,  1883 
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(46  &  47  Vict.  c.  57),  ss.  47,  60— Patents,  De- 
signs, and  Trade  Marks  Act,  1888  (51  &  52  Vict, 
c.  50). 

C.  registered  a  design  for  a  "  Lamp  for  electric 
lighting,  applicable  for  its  shape."  It  was,  in 
fact,  a  design  for  a  lamp-shade,  consisting  of  a 
reflecting  screen  which  had  been  commonly  used 
for  gas  lights,  and  a  ventilating  top  not  materially 
differing  from  those  which  had  been  used  before 
for  gas,  except  that  a  chimney  which  was  required 
for  gas  lights,  but  not  for  electric  lights,  was 
omitted : — 

Held  (reversing  the  decision  of  North  J.), 
that  what  C.  had  registered  was  substantially  the 
old  form  of  lamp-shade  with  the  omission  of  the 
chimney,  which  was  useless  when  the  shade  was 
to  be  applied  to  electric  lights,  and  that  there  was 
no  such  originality  or  novelty  in  the  design  as  to 
make  it  a  proper  subject  of  registration.  In  re 
Clakke's  Design         -        -        -    C.  A.  38 

COSTS— Adding  plaintiff  without  authority- 
Liability  of  solicitor  -  -  649 
See  Practice.  6. 

 Compulsory  taking  of  land — Payment  into 

court-  -  -  -  '  -  397 
See  Kail  WAY  Company. 

 Searching  for  documents  notin  A'endor's  pos- 
session _  _  _  -  328 
See  Vendoe  and  Purchaser. 

 Solicitors'. 

See  Cases  under  Solicitor. 

COUNSEL — Fees — Moneys  received  by  solicitor 
for  client  -  -  -  -  487 
See  Solicitor.  1. 

COVENANT — Kestrictive — Alteration  in  charac- 
ter of  estate — Injunction  -  -  294 
See  Building  Estate. 

 To  pay  money  at  a  certain  time — Interest 

See  Interest.  188 

CEOWN — Executors — Proceeds  of  sale  of  realty 

not  effectually  disposed  of         -  596 

tiee  Escheat.; 
  Interlocutory  injunction — Undertaking  in 

damages      -        _        _        _  696 

See  Practice.  2. 

CY-PKES— Charity— Failure  of  objects  679,  727 
See  FeiejsDly  Society.    2,  3. 


DAMAGES — Measure  of— Trespass  by  tipping 

spoil  -        -        -        -        - "  538 

See  Trespass. 
 Undertaking  in — Interhicutory  injunction — 

Crown        -        -        -        -  696 

See  Practice.  2. 

DEATH  DUTY— Estate  duty— Leaseholds  261 
See  Kevenue. 

DEBENTUKES         -        -        -  93,  212,  841 

See  Company.    3 — 5. 

DESIGNS— Kegistration  -  -  -  38 
See  Copyright.  2. 

DI SCI AIMEK— Amendment  of  specification- 
Practice  -  -  -  -  705 
See  Patent. 


DISCOUNT— Commercial  meaning  of  -  320 
See  Company.  18. 

DISCOVEEY— Production  of  documents— Privi- 
lege -  -  -  -  -  826 
See  Practice.  1. 

DISSOLUTION— Friendly  society— Infant  mem- 
bers— Signature  _  _  _  654 
See  Friendly  Society.  1. 

DISTEESS  —Liquidators— Possession— Mortgage 

— Interest    -         -         -         -  544 

See  Company.  16. 
 Poor-rate — Change  of  occupancy      -  663 

See  Company.  9. 
DIVIDEND — Cumulative — Payment  out  of  net 

profits  of  each  year  -        -  303 

See  Company.  6. 

DIVOECE  —  Settlement  —  Variation  —  Mistake — 
Belief  in  Equity — Jurisdiction — Tenns — Matri- 
monial Causes  Act,  1857  (20  &  2\  Vict.  c.  85), 
s.  45 — Matrimonial  Causes  Act,  1859  (22  &  23 
Vict.  c.  61),  s.  5 — Married  Woman — Disposition 
of  Real  and  Personal  Estate  —  Fines  and  Ee- 
coveries  Act,  1833  (3  cfc  4  Will.  4,  c.  74),  ss.  1,  77 
—Malins'  Act  (20  &  21  Vict.  c.  57). 

By  a  post-nuptial  settlement  executed  in 
1877,  and  acknowledged  by  the  wife  under  the 
Fines  and  Recoveries  Act,  property  of  the  wife 
was  settled  upon  trusts  for  the  benefit  of  the 
husband  and  wife  and  the  issue  of  the  marriage ; 
and  the  husband  and  wife  covenanted  for  the 
settlement  of  the  wife's  after-acquired  property. 
In  November,  1893,  the  marriage  was  dissolved 
on  the  ground  of  the  adultery  of  the  wife.  In 
December,  1893,  the  husband  presented  a  peti- 
tion for  variation  of  the  settlement,  setting  out 
the  funds  subject  to  the  trusts  tljereof;  and  the 
wife  by  her  answer  admitted  the  same  to  be 
correct.  On  April  24,  1894,  a  consent  order  was 
made  on  the  petition  varying  the  settlement  by 
directing  payment  of  certain  annual  sums  to  the 
husband  and  the  only  child  of  the  marriage. 
The  wife,  having  married  the  co-respondent, 
brought  an  action  for  a  declaration  that  certain 
property  which  upon  the  petition  for  variation 
had  been  assumed  by  all  parties  to  be  bound  by 
the  set  clement  was  not  bo  bound.  The  Court, 
being  of  opinion  that  the  property  in  question 
was  not  included  in  the  settlement,  and  that  the 
terms  of  the  order  for  variation  had  been  agreed 
to  by  the  parties  under  a  common  mistake,  granted 
relief  to  the  plaintiff,  but  upon  the  terms  that 
any  aj)plication  to  the  Divorce  Court,  under  s.  45 
of  the  Act  20  &  21  Vict.  c.  85,  for  a  further  set- 
tlement upon  the  husband  and  child  of  tiie  mar- 
riage, should  be  dealt  with  in  all  respects  as  if 
it  had  been  made  before  April  24,  1894,  and  was 
being  considered  by  the  Court  on  that  day. 

Real  estate  which  devolved  upon  the  wife 
upon  the  intestacy  of  her  father,  who  died  in 
1893,  was  held  not  to  be  at  the  date  of  the  set- 
tlement an  "  estate  "  in  land  within  the  meaning 
of  s.  77  of  the  Fines  and  Recoveries  Act ;  and 
interests  in  personal  estate,  to  which  she  became 
entitled  under  the  will  of  a  testator  who  was 
living  at  the  date  of  the  settlement,  were  held 
not  to  be  "  future  interests  "  of  which  she  could 
dispose  under  the  provisions  of  Malins'  Act. 

The  '•  future  interests  "  contemplated  by  the 
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DIVORCE — continued. 

Act  are  interests  to  wliicli,  at  the  date  of  the  dis- 
posing deed,  the  married  woman  has  some  existing 
title  at  law  or  in  equity.    Allcard  v.  Walker 

369 

DOCUMENTS  —  Production  of— Discovery— Pri- 
vilege        _        _        _        _  826 

hSee  Practice.  1. 
Production  of,  not  in  vendor's  possession — 
Expense  of  searching  for  -        -  328 
See  Vendor  and  Purchaser. 


ESCK'EA.T— Proceeds  of  Sale  of  Realty  not  effec- 
tually disposed  of — Executors  or  the  Crown  entitled 
—Intestates  Estates  Act,  1884  (47  &  48  Vict.  c.  71), 
ss.  4,  7. 

A  testatrix  died  without  an  heir,  having 
devised  a  house  of  which  she  was  legally  seised 
in  fee  simple  to  her  executors,  upon  trust  for  sale, 
and  out  of  thi  proceeds  to  pay  her  debts,  funeral 
expenses,  and  legacies.  There  was  no  gift  of 
residue 

Held,  that  the  balance  of  proceeds  of  sale, 
after  paying  the  debts,  expenses,  and  legacies, 
did  not  belong  to  the  executors  for  their  own 
benefit,  but  escheated  to  the  Crown.  In  re  Wood. 
Attorney-General  v.  Anderson  -        -  596 

ESCROW  —  Mortgage  by  deposit  —  Conflicting 
equities — Priority  -  -  -  192 
See  Mortgage.  1. 

ESTATE  DUTY— Leaseholds— Primary  charge 

See  Eevenue.  251 

ESTOPPEL  —  Judgment  — Practice  — Administra- 
tion— Bes  Judicata — Person  not  a  Party  or  hound 
hy  Judgment — Cognizance  of  former  Proceedings 
— Accepting  Benefit  of  Judgment — Estoppel  hy 
Conduct — Absent  Parties — Class  Bepresentation — 
Bules  of  Supreme  Court,  1883,  Order  xvi.,  rr. 
11,32. 

A  person  not  a  party  to  an  action  or  summons, 
nor  technically  bound  by  the  judgment,  but 
fully  cognizant  of  the  proceedings,who  stands  by 
and  deliberately  takes  the  benefit  of  a  decision 
on  the  construction  of  a  will  under  which  a  par- 
ticular fund  is  distributed,  is  estopped  by  his 
conduct,  where  the  circumstances  are  identical, 
from  reopening  any  of  the  questions  covered  by 
the  former  judgment  by  means  of  a  fresh  action 
or  summons  relating  to  another  fund  under  the 
same  will,  though  claiming  in  respect  of  a  dif- 
ferent interest. 

An  order  appointing  some  one  to  represent  a 
class,  such  as  next  of  kin,  is  not  binding  on  one 
of  the  next  of  kin  who  has  a  distinct  and  inde- 
pendent interest  in  another  capacity.  In  re  Lart. 
Wilkinson  v.  Blades         -        -        -  788 

 Contributory — Certificate  that  shares  are 

fully  paid  up         -        -  -  525 

See  Company.  12. 
 Contributory — Certification  on  transfer  — 

Shares        -        -        -  -  757 

See  Company.  13. 

EVIDENCE — Examination  of  Witnesses  abroad — 
Practice — Letters  of  Bequest— D  issolution  of  Part- 
nership. 

A  commission  or  letters  of  request  for  the 


EVIDENCE— conimwe(^. 

examination  of  witnesses  abroad  ought  not  to  be 
issued  unless  the  evidence  which  it  is  proposed 
to  obtain  is  evidence  directly  material  to  an 
issue  in  the  cause,  and  not  merely  evidence 
which  may  be  incidentally  useful  in  corrobora- 
tion of  other  evidence. 

In  an  action  for  a  dissolution  of  a  partnership 
in  England  between  wine  merchants,  on  the 
ground  of  alleged  misconduct  of  the  defendant, 
the  plaintiffs  alleged  that  the  defendant  had 
bribed  an  employee  of  Pickford  &  Co.  to  inform 
him  of  the  names  and  addresses  of  persons  to 
whom  Pickford  &  Co.  forwarded  wines  on  behalf 
of  Continental  wine  merchants,  so  that  the  firm 
might  canvass  those  persons  for  orders,  and  that 
this  became  known,  and  brought  the  firm  into 
bad  repute.  The  books  of  Pickford  &  Co.  during 
the  period  to  which  this  charge  related  had  been 
destroyed.  The  plaintiffs  set  out  a  list  of  the 
names  and  addresses  of  the  persons  and  firms  to  and 
by  whom  wines  had  been  sent  through  Pickford  & 
Co.,  and  applied  for  letters  of  request  to  examine 
witnesses  in  Germany  for  the  purpose  of  proving 
that  wines  were  forwarded  on  their  behalf  during 
the  period  in  question  by  Pickford  &  Co.  Stir- 
ling J.  ordered  the  letters  of  request  to  issue 
unless  the  defendant  made  admissions  as  to  the 
forwarding  of  wines  by  Pickford  &  Co. : — 

Held,  that  this  order  ought  to  be  discharged, 
for  that  the  evidence  sought  did  not  tend  to  prove 
bribery,  though  it  might  be  useful  in  corrobora- 
tion of  direct  evidence  of  bribery,  and  that  it 
was  not  reasonable  to  require  the  admissions 
suggested,  as  the  matters  could  not  be  within 
the  defendant's  own  knowledge,  and  he  could 
only  obtain  information  about  them  by  writing 
to  rival  tradesmen.   Ehrmann  v.  Ehrmann 

C.  A.  611 

EXAMINATION— Witnesses  abroad— Letters  of 
request  -  -  -  -  611 
See  Evidence. 

YX.'EGJJTQ'R—Betainer— Legatee  Debtor  to  Tes- 
tator— Bankruptcy  of  Legatee. 

A  father  deposited  with  a  bank  a  sum  of 
2400Z.  (money  of  his  own)  as  a  continuing  secu- 
rity for  any  amount  which  might  from  time  to 
time  be  owing  to  the  bank  by  a  firm  in  which 
two  of  his  sons  were  the  only  partners.  Interest 
on  the  deposit  was  from  time  to  time  paid  by  the 
bank  to  the  father.  By  his  will  the  father  gave 
legacies  and  shares  of  residue  to  the  two  sons. 
At  the  date  of  his  death  the  sons  owed  8858L  to 
the  bank,  and  the  sons  were  afterwards  adjudi- 
cated bankrupts.  The  bank  proved  in  the  bank- 
ruptcy for  the  whole  8858^.  No  dividend  having 
yet  been  paid  in  the  bankruptcy,  but  it  being 
admitted  to  be  improbable  that  the  estate  would 
realize  enough  to  pay  the  bank  in  full,  and  that 
the  bank  would  ultimately  appropriate  the  deposit 
of  2400Z.  towards  the  payment  of  the  firm's 
debt  :— 

Held,  that  the  trustees  of  the  father's  will 
were  not  entitled  to  retain  the  legacies  and  shares 
thereby  bequeathed  to  the  sons  against  the 
liability  of  the  father's  estate  as  surety  to  the 
bank,  but  that  the  trustee  in  the  bankruptcy  was 
entitled  to  receive  those  legacies  and  shares. 
In  re  Binns.    Lee  v.  Binns  -        -        -  684 
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 Escheat  to  Crown — Proceeds  of  sale  of  realty 

not  disposed  of  -  -  -  596 
See  Escheat. 

 Heirlooms — Tapestry  -        -        -  497 

See  Fixtures. 

 "^Retaining  investments — Insufficient  secu- 
rity -  -  -  -  ~  763 
See  Tkustee.  4. 


FALSA  DEMONSTRATIO— Construction  of  will 
See  Will.    2.  364 

FIXTURES  —  Tapestry— Heirlooms— Will— Exe- 
cutor and  Heir. 

Tapestry  which  had  been  cut  and  pierced  so 
as  to  cover  the  walls  of  a  room  and  the  spaces 
left  by  the  doors  and  mantelpiece,  and  hung  by 
being  nailed  to  wooden  battens  let  into  the 
plaster  and  nailed  to  the  brickwork  : — 

Held,  to  pass  as  a  fixture  under  a  devise  of 
-the  mansion-house. 

D'Eyncourt  v.  Gregory  (L.  R.  3  Eq.  382)  fol- 
lowed.  Norton  v.  Dashwood       -        -  497 

FOREIGN  LAW — Lex  fori — Partnership — Ad- 
ministration of  Estate  of  Deceased  Partner. 

Creditors  of  a  firm  carrying  on  business  in 
Spain  brought  an  action  in  England,  on  behalf  of 
the  firm's  creditors,  against  the  executors  of  a 
member  of  the  firm  (who  had  died  in  England 
leaving  property  there)  claiming  that  his  estate, 
after  payment  of  his  funeral  and  testamentary 
expenses  and  separate  debts,  was  liable  for  tlie 
£rm's  debts,  and  asking  for  administration  on 
that  footing.  The  di-.fence  was  that  the  lights  of 
the  parties  were  governed  by  the  law  of  Spain, 
under  which  the  firm's  creditors  w^ere  not  entitled 
to  proceed  against  the  separate  estate  of  a  deceased 
partner  until  after  they  had  exhpuoted  the  pro- 
perty of  the  firm  : — 

Held,  following  Bullock  v.  Caird  (L.  E. 
10  Q.  B.  276),  that  the  matter  staled  in  the 
defence  was  mere  procedure,  and  that  the  defence 
was  bad.  In  re  Doetsch.  Matheson  v.  Lud- 
wiG      ------  836 

FORFEITURE  —  Determinable  life  interest  — 
Bankruptcy  -  -  -  -  503 
See  Settlement.  2. 

FISHERY— Several— Accretions  -  -  1 
See  Eiveb. 

FRAUD — "  Actual " — Solicitor  and  client  -  403 
See  Mortgage.  2. 

FRAUDS,  STATUTE  OY— Contract— Part  Per- 
formance— Possession  taken  hefore,  hut  continued 
after,  Parol  Contract — Statute  of  Frauds  (29  Car.  2, 
<}.  3),  s.  4. 

Possession  taken  before,  but  continued  after,  a 
parol  contract  (or  a  lease  may,  if  unequivocally 
referable  to  the  contract,  constitute  part  per- 
formance, taking  the  case  out  of  the  Statute  of 
Frauds. 

A  contract  for  a  lease  of  land  for  more  tlian 
three  years  was,  after  negotiation,  entered  into 
and  reduced  into  writing  in  the  form  of  a  draft 
lease,  which,  however,  was  not  signed  by  the 
intended  lessor.    Shortly  before  the  contract  was  I 


FRAUDS,  STATUTE  OF— •ontinued. 
made,  the  intended  lessee  was  let  into  po3ses.'5i:>n. 
and  he  subsequently  continue  I  in  po.ssession  and 
paid  rent  according  to  the  terms  of  the  drafr, 
lease : — 

Held,  that  although  the  entry  into  possession 
was  antecedent  to  the  contract,  yet  the  subse- 
quent continuance  in  possession  being,  under  the 
circumstances,  unequivocally  referable  to  the  con- 
tract, constituted  a  part  i)erformauce  sufficient  to 
take  the  case  out  of  the  Statute  of  Frauds. 
HoDSON  V.  Heuland  -        -        -        -  428 

2.    Contract — Vendor's  Name — Agent  for 

Vendor — Beference  to  Formal  Contract — Vendor 
and  Purchaser —Statute  of  Frauds  (29  Car.  2, 
c.  3),  s.  4. 

The  vendor's  name  was  omitted  from  the  con- 
ditions of  sale  by  auction  of  a  house  and  from  the 
indorsed  form  of  contract  to  be  signed  by  a  pur- 
chaser. The  house  was  not  sold  at  the  auction ; 
but  subsequently  the  defendant  sent  a  letter 
addressed  on  the  face  of  it  to  J.  &  Co.,  who  were 
the  auctioneers,  offering  to  purchase  the  house  foi- 
350Z.,  and  stating  that  if  his  offer  was  accepted 
he  would  "  sign  contract  on  auction  particulars." 
J.  &  Co.  replied  by  letter  stating  that  on  behalf 
of  their  client  (who  was  the  vendor),  naming  her, 
they  accepted  the  offer  "  subject  to  contract  as 
agreed.  We  enclose  draft  contract."  The  draft 
was  identical  with  the  contract  embodied  in  the 
conditions  of  sale  and  indorsement,  except  that 
the  draft  staled  the  vendor's  name ;  but  the 
defendant  never  signed  it : — 

Held,  (1.)  that  as  the  offer  contained  the 
names  of  both  contracting  parties  (though  one 
was  only  agent  of  an  undisclosed  vendor),  on  its 
acceptance  there  was  a  valid  contract  within  the 
Statute  of  Frauds  ;  (2.)  that  the  acceptance  was 
absolute  and  unconditional,  inasmuch  as  a  form 
of  contract  definitive  in  all  its  terms  was  identified 
by  the  offer,  and  that  signature  to  the  form  of 
contract  was  unnecessary. 

Blorris  v.  Wilson  (5  jur.  (N.S.)  168)  followed. 
FiLBY  V.  Hounsell    -        -        -        -  737 

FRIENDLY  SOCIETY— Dissolution— Infant  Mem- 
bers—  Branch  composed  of  Minors  —  Gocerning 
Committee — Friendly  Societies  Act,  185.5  (18  &  19 
Vict.  c.  63),  ss.  9, 13,  15,  25,27— Friendly  Societies 
Act,  1875  (38  &  39  Vict.  c.  60),  ss.  6,  15,  suh-s.  8 ; 
s.  25. 

In  1873  a  friendly  society  called  the  "  Loyal 
Social  Design  Lodge  "  instituted  a  society  to  be 
called  the  juvenile  branch  of  the  lodge,  and  drew 
up  rules  for  it  which  were  registered  and  certi- 
fied. The  society  was  to  consist  of  persons 
between  the  ages  of  six  and  eighteen.  By  rule  3, 
it  was  to  be  "  governed  "  by  a  committee  of  eight 
appointed  by  the  lodge.  It  was  provided  by 
rule  21  that  no  rules  should  be  altered  without 
the  consent  of  a  majority  of  members  present  at  a 
special  meeting.  The  members  having  been  re 
duced  to  six  persons  about  sixteen  years  of  age, 
one  of  the  members  and  the  fathers  of  the  rest  on 
their  behalf,  without  the  consent  of  the  committee , 
signed  an  instrument  for  dissolution  of  the  society 
and  distribution  of  its  funds  under  the  Friendly 
Societies  Act,  1855,  s.  13,  and  the  Friendly 
Societies  Act,  1875,  s.  25,  and  the  dissolution  wns 
advertised.    The  trustees  in  whom  the  property 
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FRIENDLY  SOCIETY— continued. 
of  the  society  was  vested  brought  an  action  to 
set  aside  the  iustmment.  Kekewich  J.  held  that 
it  must  be  set  aside,  on  the  ground  that  the 
fathers  had  no  sufficient  authority  to  sign  on 
behalf  of  their  children  : — 

Held,  by  the  Court  of  Appeal,  that  as  the  Act 
of  1875  preserved  the  rules  of  old  societies  so  far 
as  they  were  not  contrary  to  the  Act,  rule  3  was 
still  in  force ;  that  it  was  to  be  considered  a 
fundamental  rule  of  the  society  from  which  the 
members  could  not  escape ;  that  the  members 
could  not  dissolve  the  society  without  the  consent 
of  the  committee ;  and  that  the  instrument  of 
dissolution  must  be  set  a^ide. 

Whether,  if  the  infant  members  had  power  by 
themselves  to  dissolve  the  society  by  signing  an 
instrument  of  dissolution,  an  instrumen,t  signed 
for  them  by  their  fathers,  guardians,  or  agents 
would  suffiije,  qumre.    Rudd  v.  James    C.  A.  554 

2.  Failure  of  Objects — Poverty — "  Charity  " 

—  Charitable  Megacy — Lapse  —  Cy-pres. 

In  1800  a  friendly  society  was  establislied  to 
provide,  by  subscriptions,  contributions  and  lines, 
an  "invested  fund"  for  the  relief,  by  means  of 
annuities,  of  members,  their  widows  and  children, 
if  in  distressed  circumstances. 

By  the  will  of  a  testator  who  died  in  1893  a 
legacy  of  500Z.  was  bequeathed  to  the  society  for 
the  purposes  thereof.  At  that  time  there  were 
only  three  annuitants  living,  being  widows  of 
deceased  members,  and  there  was  only  one  mem- 
ber remaining,  who  was  also  sole  surviving  trustee 
of  the  "  invested  fund,"  which  was  amply  suffi- 
cient to  provide  for  the  three  annuities.  Subse- 
quently two  of  the  three  annuitants  died. 

On  an  originating  summons  by  the  executors 
of  the  will  against  the  sole  surviving  member, 
the  sole  surviving  annuitant,  and  the  residuary 
legatees,  to  asL-ertain  whether  the  society  was 
en  titled  to  the  legacy  : — 

Held,  (1.)  that  the  society  was  a  '-charity" 
within  Commissioners  for  Special  Purposes  of  the 
Income  Tax  v.  Pemsel  ([1891]  A.  C.  531);  (2.) 
that  it  was  a  charity  existing  at  the  testator's 
death  and  therefore  the  legacy  had  not  lapsed  ; 
and  (3.)  that  the  legacy,  not  being  required  for 
the  remaining  annuitv,  was  applicable  cv-pres. 

Cimnack  v.  Edwards  ([1896]  2  Ch.  679)  distin- 
guished.   In  re  Buck.    Bhuty  v.  Macke^  727 

3.    Failure  of  Objects — Surplus  or  un- 
expended Funds  —  Charity  —  Cy-pres  —  Bona 
Vacantia — Resulting  Trust. 

In  1810  a  society  was  established  to  raise  a 
fund,  by  the  subscriptions,  tines,  and  forfeitures 
of  its  members,  to  provide  annuities  for  the 
widows  of  its  deceased  members.  In  1830  the 
rules  were  revised,  and  the  society  conformed  to 
the  provisions  of  the  Friendly  Societies  Act, 
1829,  but  the  objects  of  the  society  were  in  no 
way  altered.  By  1879  all  the  members  had  died. 
The  last  wiJow-annuitant  died  in  1892,  the 
society  then  having  a  surplus  or  unexpended  fund 
of  1250Z.  :— 

Held,  that  there  was  no  resulting  trust  in 
favour  of  the  legal  personal  representatives  of  tiie 
members  of  the  society  :  that  the  society  was  not 
a  "  charity,"  and  therefore  the  unexpended  fund 
was  not  applicable  cy-pres  to  charitable  purposes ; 
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and  that  the  fund  passed  to  the  Crown  as  bona 
vacantia. 

Decision  of  Chitty  J.  ([1895]  1  Ch.  489)  re- 
versed.   CuNNAOK  V.  Edwards        -    C.  A.  673 

GAS — Arrears  of  Gas  Bate — Refusal  to  Supply 
Receiver  until  Arrears  d.ue  from  Company  Paid — 
Gasworks  Clauses  Act,  1817  (10  &  11  Vict.  c.  15), 
s.  16 — Gas  Light  and  Coke  Company  s  Act,  1872 
(35  &  35  Vict.  c.  xxiii.),  s.  18. 

A  limited  company  (M.  &  Co.)  was  supplied 
with  gas  by  a  gas  company.  In  February,  1896, 
P.  was  appointed  manager  and  receiver  of  the 
business  of  M.  &  Co.  by  debenture-holders,  and 
phortly  afterwards  P.  and  S.  were  appointed  by 
the  Court  joint  receivers  and  managers  in  an 
action  on  behalf  of  a  higher  class  of  debenture- 
holders.  They  entered  and  carried  on  the  busi- 
ness, and  were  supplied  with  gas  by  the  gas 
company.  At  the  time  when  P.  was  appointed 
there  was  due  to  the  gas  company  90Z.  for  gas 
supplied  to  M.  &  Co.  The  gas  company  threatened 
to  cut  ofi"  the  supply  unless  the  90/.  arrears  was 
paid,  and  the  receiver  brought  an  action  to  re- 
strain them.  Kekewich  J.  granted  an  injunction 
to  restrain  them  from  doing  so,  holding  that  the 
receivers  were  new  tenants  entitled  in  their  own 
right  to  a  supply  of  gas  without  liability  for  the 
arrears  due  from  M.  &  Co. : — 

Held,  on  appeal,  that  the  relation  of  the  plain- 
tiffs to  M.  &  Co.  was  not  that  of  incoming  and 
outgoing  tenant,  hut  of  caretaker  and  owner,  and 
that  the  plaintitis  were  in  no  better  position 
against  the  gas  company  than  M.  &  Co.  were,  and 
could  not  claim  a  supply  of  gas  except  on  j)ay- 
ment  of  the  arrears.  Paterson  v.  Gas  Light 
AND  Coke  Cobipany    -        -        -    C.  A.  476 

HEIRLOOM— Tapastry— Executor  and  heir  497 

See  Fixtures. 
HUSBAND  AND  WIFE—Separate  Estate—Re- 
straint on  Anticipation — Removal  by  the  Court — 
"  Benefit  " — Payment  of  Debts  incurred  through 
Extravagance  —  Married  Woman — Conveyancing 
and  Law  of  Property  Act,  1881  (14  &  45  Vict, 
c.  41),  s.  39. 

Tlie  Court  will  not  make  an  order  under  s.  39 
of  the  Conveyancing  Act,  1881,  in  a  case  where 
it  is  sought  to  remove  the  restraint  on  anticipa- 
tion merely  fur  the  purpose  of  raising  money  for 
the  payment  of  debts  incurred  through  the  ex- 
travagance of  the  married  woman  or  her  husband. 

The  decision  of  Chitty  J.  ([1896]  1  Ch.  901) 
affirmed.  In  re  Pollard's  Settlement  C.  A.  652 

2.    Separate  'Use — Restraint  on  Anticipa- 

tion— Married  Woman — Married  Women'' s  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75). 

A  restraint  on  anticipation  may,  in  a  settle- 
ment made  since  t!ie  Married  Women's  Property 
Act,  1882,  came  into  operation,  be  efiectually 
annexed  to  a  life  estate  thereby  given  to  her, 
though  not  in  terms  limited  to  her  separate  use, 
aud  only  made  separate  estate  by  force  of  the 
Act. 

Such  restraint  is  not  invalidated  by  the  life 
estate  being  given  without  impeachment  of  waste. 

Decision  of  North  J.  affirmed.  In  re  Lumley. 
Ex  parte  Hood  Barrs  -        -        -    C.  A.  630 
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HUSBAND  AND  Vfim- continued. 

3.    Wife's  Conveyance — Married  Woman 

— Trustee — Sale  of  Real  Estate  held  on  Trust  for 
Sale — Conveyance  to  Purchaser — Concurrence  of 
Husband- — Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  ss.  1,  18,  24. 

The  Married  Women's  Property  Act,  1882, 
does  not  enable  a  woman  married  since  the  com- 
mencement of  the  Act,  being  a  trustee  of  real 
estate  for  sale,  to  convey  to  a  purchaser  except 
with  the  concurrence  of  her  husband,  and  by  a 
deed  acknowledged  by  her.  In  re  Haekness  and 
Allsopp's  Contract  -        -        -        -  358 

HYPOTHECATION— Liquidated  demand— Float- 
ing security — Set-off  -  -  93 
See  Company.  5. 


INFANT — Dissolution  of  friendly  society — Signa- 
ture -----  654 
See  Friendly  Society.  1. 

INJUNCTION — Crown — Undertaking  in  damages 
See  Practice.    2.  698 

 Restrictive  covenants — Alteration  in  charac- 
ter of  estate  -  -  -  -  294 
See  Building  Estate. 

INTEREST — Covenant  to  Pay  a  Sum  of  Money 
loithin  Six  Months  after  Death — Time  Certain — 
3  (fc  4  Will.  4,  c.  42,  s.  28. 

A  testator  covenanted  that  his  executors  or 
administrators  should  pay  a  sum  of  2000Z.  within 
six  calendar  months  after  his  decease.  Default 
was  made  in  payment  of  the  sum  at  the  time 
named : — 

Held,  that  the  sum  carried  interest  from  tlie 
time  named  to  the  date  of  payment;  the  sum 
being  "payable  at  a  certain  time"  within  the 
meaning  of  s.  28  of  3  &  4  Will.  4,  c.  42. 

Knapp  V.  Burnaby  (9  W.  E.  765)  followed. 
In  re  Horner.    Fooks  v.  Horner  -        -  188 

 Mortgage — Devise  of  onerous  and  beneficial 

property  -  -  -  -  511 
See  Tenant  for  Life  and  Eemainder- 

MAN.  2, 

 Mortgage — Winding  up  of  company — Dis- 
tress -----  544 
See  Company.  16. 

INTERLO  CUTOR  Y  IN  JUNCTION— Crown— Un- 
dertaking in  damages  -  -  686 
See  Practice.  2. 

INTERNATIONAL  COPYRIGHT— Books  -  866 
See  Copyright. 

INTESTACY — Proceeds  of  sale  of  realty  not 
effectually  disposed  of  -  -  596 
See  Escheat. 

INVESTMENT — "  Company  incorporated  by  Act 
of  Parliament "  -  -  -  580 
See  Trustee.  3. 

 Executor  retaining — InsulScient  security 

See  Trustee.    4.  763 

 Exercise  of  option  to  invest  on  real  securi- 
ties—Validity  of  gift  -  -  617 
See  Charity.  2. 

IRRELEVANCY  —  Production  of  documents  — 
Privilege  -  -  -  -  826 
See  Practice.  1. 


JOINDER  OF  ACTIONS— Leave  of  Court— Waiver 
of  irregularity  _  _  _  224 
See  Practice.  3. 

JOINTURE— Portions  -        -        -  385 

See  Power.  2. 

JUDGMENT  —  Accepting   benefit   of  —  Absent 

parties        -        -        -        -  788 

See  Estoppel. 
 Not  signed  or  entered — Judgment  creditor 

—Priority    -         -  -  863 

See  Practice.  4. 

LAPSE — Charity — Failure  of  objects — Cy-prt  s 

See  Friendly  Society.    2,  3.    679,  727 

LEASE — In  consideration  of  rent  and  premium 
—Fee  for  negotiating  -  229,  797 
See  Solicitor,    3,  4. 

LEASEHOLDS— Estate  Duty— Primary  charge 
See  Revenue.  251 

LEGACY — "  Charitable,  philanthropic  or  " 
— Blank  in  will  -  -  -  451 
See  Charity.  1. 

LEX  FORI — Administration  of  estate  of  deceased 
partner  -        -        -  836 

See  Foreign  Law. 

LIMITATIONS,  STATUTES  0¥  —  Settlement — 
General  Power  of  appointment — Appointment  hy 
Will — Appointees  —  "  Beading  in  "  —  Real  Pro  ■ 
perty  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27). 
ss.  1,  2,  3,  20 — Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  ss.  1,  2. 

At  and  prior  to  Lady  Day,  1876,  a  plot  of 
land  then  forming  part  of  the  Devon  settled 
estates  was  held  by  S.  as  tenant  from  year  to 
year  under  an  agreement  dated  in  1852.  S.  con- 
tinued in  possession  down  to  his  death  in  1889. 
and  after  that  date  his  representatives  continued 
in  possession.  No  rent  was  ever  paid  in  respect 
of  this  plot  of  land  after  Lady  Day,  1876. 

Under  a  settlement  dated  in  1857  the  Devon 
estates,  including  the  reversion  in  the  plot  of 
land  expectant  on  the  tenancy  of  S.,  stood  limited 
in  the  events  which  happened  to  the  use  of  the 
eleventh  Earl  of  Devon  for  life,  remainder  to  the 
use  of  the  twelfth  Earl  for  life,  remainder  to 
such  uses  as  the  eleventh  Earl  should  by  deed  or 
will  appoint.  This  power  was  exercised  by  the 
eleventh  Earl  by  his  will,  whereby  he  appointed 
the  estates  to  H.  and  others  as  trustees.  The 
eleventh  Earl  died  in  1888,  and  on  his  death  the 
twelfth  Earl  succeeded  to  the  possession  of  the 
estates,  and  died  in  1891  without  having  re- 
covered the  land  in  question.  On  the  death  of 
the  twelfth  Earl  the  remainder  lin;ited  to  H.  and 
his  co-trustees  fell  into  possession,  and  the  ques- 
tion was  whether  their  estate  was  barred  by  the 
Statutes  of  Limitations : — 

Held,  that  the  case  fell  within  the  latter  part 
of  s.  2  of  the  Keal  Property  Limitation  Act,  1874, 
and  that  the  twelfth  Earl,  being  the  persun  last 
entitled  to  a  particular  estate,  and  not  being  in 
possession  or  receipt  of  the  profits  of  the  land  in 
question  when  his  interest  determined  by  his 
death  in  1891,  H.  and  his  co-trustees  had  a 
further  period  of  six  years  from  that  time  to 
bring  their  action,  and  therefore  that  their 
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estate  was  not  barred.  In  re  Eael  of  Devon's 
Settled  Estates.  White  v.  Eael  op  Devon. 
In  re  Steer.  Steer  v.  Dobell  -  -  562 
 Breach  of  trust  -        -        -  626 

See  Teustee.  1, 
 Items  barred  by — Taxation  of  costs  -  263 

See  Solicitoe.  2. 
 Right  to  contribution  as  between  co-truBtees 

See  Trustee.    2.  415 

LIQUIDATOR— Distress — Possession—  Mortgage 
— Interest  -  -  -  -  54.4 
See  Company.  16. 

LOCAL  GOYERHMEUT— Street—National  School 
— Trustees — Statutory  Conveyance — Local  Autho- 
rity— Making  up  Road — Becovery  of  Expenses — 
Owners'''— Charge''— School  Sites  Act,  1841 
(4  (fc  5  Vict.  c.  38),  s.  G— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  4,  257. 

Under  s.  6  of  the  School  Sites  Act,  1841,  a 
piece  of  land  was  conveyed  to  trustees  for  ever 
for  the  purposes  of  the  Act  as  a  site  for  a  national 
school,  "and  for  no  other  purpose  whatever  "  : — 

Heldy  that  the  trustees  were  "  owners  "  of  the 
school  premises  within  the  definition  in  s.  4  of 
the  Public  Health  Act,  1875,  and  as  such  liable, 
under  s.  257,  for  the  apportioned  expenses  in- 
curred by  the  local  authority  for  making  up  an 
adjoining  road :  also  that,  until  payment,  such 
expenses  were,  under  the  same  section,  a  "  charge" 
upon  the  premises,  though,  as  to  the  mode  of 
enforcing  the  charge,  quaere. 

Bowditch  v.  Wakefield  Local  Board  of  Health 
(L.  R.  6  Q.  B.  567)  and  Wright  v.  Ingle  (16  Q.  B.  D. 
379)  discussed.  Hoensey  District  Council  v. 
Smith  ------  254 

LUNACY — Person  "  laufidly  detained  " — English 
Person  lawfully  detained  abroad — Lunacy  Act, 
1890  (53  &  54  Vict.  c.  5),  s.  116,  sub-s.  1,  cl.  (c). 

The  expression  "lawfully  detained  as  a 
lunatic  though  not  so  found  by  inquisition,"  as 
used  in  s.  116,  sub-s.  1,  cl.  (c),  of  the  Lunacy  Act, 
1890,  means  "lawfully  detained"  under  the  pro- 
visions of  that  Act,  i.e.,  within  the  jurisdiction  ; 
and  does  not  apply  to  an  Englishman  detained 
in  a  foreign  country  in  accordance  with  the  laws 
of  that  country.    In  re  Watkins     -    C.  A.  336 

MAINTENANCE— Gift  to  class  at  twenty-one— 
Vesting  -  -  -  -  711 
See  Will.  5. 

MARRIED  WOMAN. 

See  Cases  under  Husband  and  Wife. 

MEETINGS — "General  nature"  of  business- 
Sufficiency  of  notice  -  -  268 
See  Company.  7. 

 Proxies — Authority  to  fill  up— Duly  stamped 

See  Company.    8.  672 

MISFEASANCE— Auditors— Duties  as  to  stock- 
taking -  -  -  -  279 
See  Company.  17. 

MISTAKE  —  Settlement  —  Variation  —  Terms 
See  Divorce.  369 

MORTGAGE  —  Escrow  —  Mortgage  by  Deposit — 
Legal  Estate  —  Conflicting  Equities  —  Priority  — 
Trust  for  Sale— Breach  of  Trust— Trustee  and 
Vol.  II.  1896.  3 


MO'RTGAG'E— continued. 

Cestui  que  Trust — Execution  of  Deed — Receipt  in 
body  of  Deed — Fraud — Notice — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
ss.  2  (via.),  54  (1),  55  (1). 

In  1887  freeholds  were  mortgaged  to  a  build- 
ing society  by  H.  to  secure  advances.  In  October, 
1892,  H.  died,  having  devised  these  freeholds  to 
N.  upon  trust  for  sale.  In  December,  1892,  C, 
the  solicitor  who  acted  for  the  society,  and  also 
for  H.,  and,  after  his  death,  for  N.,  having 
fraudulently  represented  to  the  society  that 
notice  to  pay  off  their  mortgage  had  been  given, 
procured  the  statutory  receipt  to  be  indorsed  on 
the  mortgage  of  1887,  and  obtained  possession  of 
the  title-deeds  of  the  property  :  the  money  owing 
to  the  society  was  never  paid  off,  N.  at  this  time' 
being  unaware  of  the  existence  of  the  mortgage. 
N.  shortly  afterwards  agreed  to  sell  the  property 
to  C,  who  was  at  this  time  in  good  repute  and 
supposed  to  be  well  off,  and  by  a  deed  of  Decetn- 
ber  29,  1892,  which  recited  the  trust  for  sale  in 
H.'s  will,  N.,  in  consideration  of  700^.  paid  to  him 
by  C.  at  or  before  the  execution  of  the  deed  the 
receipt  whereof  N.  thereby  acknowledged,  con- 
veyed the  property  to  C.  in  fee.  The  purchase- 
money  was  not  in  fact  paid.  This  conveyance 
and  the  other  title-deeds,  except  the  mortgage  of 
1887  and  ttie  statutory  receipt,  were  shortly 
afterwards  deposited  by  C.  with  the  plaintiffs  as 
security  for  an  advance  of  650?.  In  1893  C.  was 
adjudicated  bankrupt,  his  frauds  were  discovered, 
and  he  was  convicted  and  sentenced.  The  plain- 
tiffs now  claimed  to  enforce  their  security  against 
the  society,  and  against  C.  and  his  cestui  que 
trust.  It  was  admitted  that  the  society  had 
priority  over  N.  and  his  cestui  que  trust,  and  the 
main  contention  was  between  the  plaintiffs  and 
the  society,  and  the  plaintiffs  and  N.  and  his 
cestui  que  trust : — 

Held,  that  the  society  were  entitled  under  the 
circumstances  to  shew  that  they  had  never  been 
paid  off,  that  the  statutory  receipt  and  the  mort- 
gage of  1887  were  delivered  only  as  an  escrow, 
and  the  mortgage  not  having  been  paid  off,  and 
the  legal  estate  being  still  in  the  society,  they 
had  priority  over  the  plaintiffs  : 

Held,  also,  that  the  conveyance  of  December, 
1892,  was  not  void  as  between  the  plaintiffs  and 
N.  and  his  cestui  que  trust;  that  as  N.  had 
authority  to  deal  with  the  property,  the  plaintiffs, 
in  the  absence  of  express  notice,  were  entitled  to 
rely  on  the  receipt  in  the  body  of  the  deed,  and 
had  priority  over  the  cestui  que  trust :  Shropshire 
Union  Railways  and  Canal  Co.  v.  Reg.  (L.  R. 
7  H.  L.  496)  distinguished : 

Held  further,  that  for  the  purposes  of  the 
present  case  there  was  no  material  distinction 
between  agency  and  trust,  and  that  the  prin- 
ciples laid  down  by  Perry  Herrick  v.  Attwood 
(2  De  G.  &  J.  21)  and  approved  in  Brocklesby  v. 
Temperance  Permanent  Building  Society  ([1895] 
A.  C.  173)  applied.  Lloyds  Bank,  Limited  v. 
Bullock        -        -       -       _        _  192 

2,  Priority — Registration —Yorkshire  Re- 
gistries Act,  1884  (47  &  48  Vict.  c.  54),  ss.  7,  14— 
Deposit  of  Deeds — Solicitor  and  Client — Notice — 
"  Actual  Fraud." 

The  Yorkshire  Registries  Act,  1884,  applies 
S  X 
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to  a  charge  by  deposit  of  deeds  unacconipanicd 
by  a  memorandum  of  deposit. 

The  priorities  given  by  the  Act  are  not  to  be 
altered  except  in  cases  of  actual  fraud,  which 
means  fraud  importing  grave  moral  blame. 

In  1889  certain  beneficiaries  under  a  will  de- 
posited with  a  bank  the  title-deeds  of  an  estate 
in  Yorkshire  to  secure  an  overdraft  by  tlie 
trustees  in  order  that  the  trustees  might  be 
guaranteed  against  loss  in  carrying  on  the  testa- 
tor's business.  This  was  done  with  the  know- 
ledge and  approval  of  J.,  a  solicitor,  who  repre- 
sented one  of  the  trustees  in  this  matter.  The 
charge  was  never  registered.  J.  subsequently  took 
a  mortgage  of  the  same  property  and  registered  it, 
and  he  claimed  priority  over  the  bank.  The 
bank,  being  satisfied  with  the  personal  security  i 
of  tha  trustees,  did  not  contest  the  claim : —  { 

MeM,  that  J.  was  guilty  of  actual  fraud  in  j 
taking  advantage  of  a  defect  in  the  bank's 
security  to  defeat  the  interests  of  his  client,  and 
that  he  was  not  entitled  to  the  protection  of  the 
Act.    Battison  v.  Hobson  -        -  403 

3.  Bedemytion — Remainderman — Consent 

of  Tenant  for  Life  or  for  limited  Estate. 

A  testator,  having  mortgaged  land  in  fee, 
devised  it  (as  the  Court  construed  his  will)  to  his 
wife  during  the  minority  of  his  two  sons,  and 
directed  that  when  they  were  of  age  the  property 
should  be  equally  divided  between  his  wife  and  | 
children,  whichever  of  them  might  be  living  at  ; 
that  time.    After  the  testator's  death  the  widow  | 
mortgaged  her  interest  under  the  will  to  the  S 
original  mortgagee,  and  died  while  the  sons  were  I 
still  infants.    The  infants,  by  a  next  iriend, 
brought  an  action  against  the  mortgagee  to 
redeem  the  testator's  mortgage  : —  j 

Seld^  on  the  authority  of  Bavald  v.  Bussell  j 
(Younge,  9),  that,  during  the  continuance  of  the  | 
widow's  limited  estate,  the  plaintifi's  were  not  j 
entitled  to  redeem  the  testator's  mortgage  with-  j 
out  the  consent  of  the  mortgagee  as  owner  of  the  i 
limited  estate.    Prout  v.  Cock     -        -    808  ! 

 Existing  at  testator's  death — Insufficient  ' 

security  -  -  -  -  763  I 
See  Trustee.    4.  j 

■  Interest — Devise  of  onerous  and  beneficial  ; 

property  -  -  -  -  611  | 
See  Tenant  for  Life  and  Kemainder-  i 

MAN.  2. 

  Interest — Distress — Winding-up  of  com- 
pany -  _  -  _  544 
See  Company.  16. 

 Originating  summons — Applicatio-n  by  mort- 
gagor without  oiFering  to  redeem  830 
See  Practice.  5. 

 Specialty  creditor — Eight  of  retainer  345 

See  Administration. 

 Stock  certificate  —  Purchaser  for  value — 

Authority  of  agent  -        -  841 

See  Company.  3. 


NATIONAL  SCHOOL— Street— Recovery  of  ex- 
penses— "Owners"  -  -  254 
See  Local  Government. 


NOTICE  —  Borrowing  —  Common  officer  of  two 

companies    -        -        -        -  743 

See  Company.  1. 
.  Option  of  purchase — Unauthorized  agent — 

Ratification  -        -        -        -  348 

See  Contract. 


ORIGINATING  SUMMONS— Application  by  mort- 
gagor without  offering  to  redeem  830 
See  Practice.  5. 


PARTIES — Absent,  accepting  benefit  of  judg- 
ment— Practice  -  -  -  788 
See  Estoppel. 

 Adding  plaintiff  witliout  authority — Costs 

See  Practice.    6.  649 

PARTNERSHIP  —  Deceased  partner's  share  — 
Option  of  purchase  -        -  348 

See  Contract. 

 Dissolution  —  Examination  of  witnesses 

abroad — Letters  of  request  -  611 
See  Evidence. 

 Lex  fori — Administration  of  estate  of  de- 
ceased partner  _  _  -  836 
See  Foreign  Law\ 

PATENT — Disclaimer — Amendment  of  Specifica-  j 
tion — Practice — Petition  for  Bevocation  pending 
— Ajpplication  for  Leave  to  Amend — Discretion  of 
Court — Patents,  Designs,  and  Trade  Marks  Act. 
1883  (46  &  47  Vict.  c.  57),  s.  19. 

The  granting  or  refusing  leave  to  apply  to 
amend  a  specification  by  way  of  disclaimer,  under 
s.  19  of  the  Patents  Act,  1883,  is  still  a  matter  for 
the  judicial  discretion  of  the  Court,  and  this  dis- 
cretion has  been  in  no  way  interfered  with  by 
Moser  v.  Marsden  (13  Rep.  Pat.  Cas.  24)  and 
Deeley  v.  Perlces  ([1896] .  A.  C.  496).  In  re 
Dellwick's  Patent  -        -        -        -  705 

POOR-RATE — Distress — Change  of  occupancy 

See  Company.   9.  663 

 District  rate— Bills  of  Sale  Act .      -  212 

See  Company.  4. 

PORTIONS — Jointure — Construction  of  power  385 
See  Power.  2. 

POWER — Exercise— Power  to  Hushand  hij  Deed 
or  Will  to  Appoint  Income  to  "^^■s  Wife^' — Ajj- 
pointment  hy  Hushand  to  his  then  Wife — Subse- 
quent Appointment  in  favour  of  his  Second  Wife. 

By  a  post-nuptial  settlement  power  was  given 
to  a  husband  by  deed  or  deeds  to  appoint  a  fund, 
after  the  determination  of  his  own  interest  therein, 
amongst  his  children,  subject  to  a  proviso  em- 
powering him  by  deed  or  will  to  appoint  one- 
fourth  of  the  income  to  "his  wife"  for  her  life. 
The  husband  in  exercise  of  these  powers  by  deed 
irrevocably  appointed  one-fourth  of  the  income 
in  favour  of  his  then  wife  for  her  life,  and,- 
"  subject  and  without  prejudice  to  the  trust"  in 
her  favour  "  thereinbefore  limited,  if  the  same 
should  take  effect,"  he  appointed  the  fund  amongst 
his  two  daughters  (who  were  adults)  and  his  one 
son  (who  was  under  age)  in  equal  thirds,  reserving, 
as  to  his  son,  a  power  of  revocation  which  he 
subsequently  exercised  by  irrevocably  appointing 
one-third  of  the  fund  to  such  son  absolutely. 
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TOWER— continued. 

The  then  wife  afterwards  died ;  the  husband 
married  again;  and  on  his  second  marriage  he 
purported  by  deed  irrevocably  to  appoint  one- 
fourth  of  the  income  of  the  fund  to  his  second 
wife  during  her  life  : — 

Held,  by  the  Court  of  Appeal  (affirming  the 
decision  of  Kekewich  J.),  that  the  appointment  of 
income  in  favour  of  the  second  wife  was  ineffec- 
tual. In  re  Hancock,  Malcolm  v,  Buefokd- 
HAifcocK         -        -        -        -    C.  A.  173 

2.   Jointure  —  Portions  —  Construction  of 

Power. 

Prima  facie,  a  jointure  is  an  estate  to  the  wife 
for  life  to  take  effect  on  the  death  of  the  husband. 

Jamieson  v.  Trevelyan  (10  Ex.  269)  explained. 

A  testator  devised  his  real  estates  in  strict 
settlement,  subject  to  a  trust  for  the  accumula- 
tion of  the  rents  and  profits  for  a  period  of  twenty- 
one  years  from  his  death,  and  lie  empowered 
every  person  becoming  tenant  for  life  under  the 
will  by  deed  or  will  (1.)  to  appoint  a  rent-charge 
for  any  wife  for  her  life  or  any  less  period; 
(2.)  to  charge  the  devised  estates  with  portions  in 
favour  of  younger  children;  (3.)  to  charge  the 
said  estates  in  the  meantime  with  an  annual  sum 
not  exceeding  4  per  cent,  interest  upon  the  ex- 
pectant portions  of  the  children  for  their  mainte- 
nance and  education,  such  powers  to  take  priority 
over  the  trust  for  accumulation.  The  first  power 
was  referred  to  in  the  will  as  a  power  of  jointuring, 
and  followed  the  form  in  Davidson's  Conveyancing 
Precedents  save  for  the  omission  of  the  words  "  by 
way  of  jointure."  The  second  and  third  powers 
conferred  on  the  donee  an  absolute  discretion  as 
to  the  mode  and  time  of  payment : — 

Held,  (1.)  that  the  first  power  did  not  authorize 
an  appointment  to  a  wife  to  take  effect  in  the 
lifetime  of  her  husband  ;  (2.)  that  the  third  power 
authorized  an  appointment  of  interest  by  a  father 
in  favour  of  his  infant  children  to  be  made  pay- 
able to  himself  as  their  guardian,  and  that  such 
an  appointment  was  not  invalidated  by  the  fact 
that  the  father  had  the  means  to  support  his 
children.  In  re  De  Hoghton.  De  Hoghton  v. 
De  Hoghton  -----  385 

 Appointment  by  will   -        -        -  562 

See  Limitations,  Statutes  of. 

POWER  OF  SALE— Charge  of  debts  and  legacies 
—Real  estate  -  -  -  720 
See  Will.  4. 

PRACTICE — Discovery — Production  of  Documents 
— Sealing  up — "  Privilege  " — Belevancy — Inspec- 
tion by  Court  or  Judge — Jurisdiction — Bules  of 
Supreme  Court,  1883,  Order  xxxL,r.  19A,suh-r.  2. 

The  word  "  privilege  "  in  Order  xxxi.,  r.  19a, 
sub-r.  2,  is  not  to  be  construed  in  a  narrow  sense 
so  as  to  exclude  the  case  of  an  objection  to  dis- 
covery based  on  the  ground  of  irrelevancy.  It 
includes  any  ground  on  which  inspection  is 
sought  to  be  resisted.  Ehrmann  v.  Ehemann  826 

2.    Injunction — Croim,  Action  on  behalf 

of — Interlocutory  Injunction — Attorney- General — 
TJndertalcing  in  Damages. 

In  granting  an  interlocutory  injunction  at  the 
instance  of  the  Attorney-General  on  behalf  of 
the  Crown,  the  Court  will  not,  as  a  general  rule, 
require  the  Attorney-General  to  give  the  under- 


I  PRACTICE— continued. 

I  taking  in  damages  usually  required  from  an 
ordinary  plaintiff  as  a  condition  of  his  obtaining 
such  an  injimction. 

Decision  of  North  J.  afiirmed.  Attorney- 
General  v.  Albany  Hotel  Company    C.  A.  696 

3.    Joinder  of  other  Cause  of  Action — 

Action  for  Uecovery  of  Land — Leave  of  Court — 
Waiver  of  Irregularity — Rides  of  Supreme  Court, 
1883,  Order  xviii.,  r.  2  ;  Order  Lxx.,  r.  2. 

The  plaintiff  claimed  a  declaration  that  an 
alleged  mortgage  of  land  to  the  defendant  created 
no  charge  on  the  land  comprised  in  it,  and  he 
claimed  possession  of  the  land.  The  plaintiff' 
claimed  alternately  an  account  of  what  was  due 
on  the  mortgage,  and  redemption.  The  plaintiff 
was  a  iudgment  creditor  of  the  mortgagor;  he 
had  obtained  an  order  appointing  him  receiver 
of  the  rents  of  the  land,  and  the  order  had  been 
registered.  On  a  summons  by  the  defendant  to 
stay  all  proceedings  in  the  action,  on  the  ground 
that  no  leave  of  the  Court  had  been  obtained  to 
join  another  cause  of  action  with  the  action  for 
the  recovery  of  the  land : — 

Held,  that,  though  the  defendant  had  entered 
an  appearance  to  the  writ,  it  was  not  too  late  for 
him  to  take  the  objection  :  but 

Held,  that  the  plaintiff  was  entitled  without 
leave  to  ask  for  possession  of  the  land  in  either 
alternative — immediate  possession  if  the  mort- 
gage was  invalid,  and  possession  on  payment  of 
I  what  should  be  found  due  if  the  mortgage  was 
]  valid. 

j  MulcJcern  v.  Doe^-Jis  (53  L.  J.  (Q.B.)  526)  is 
overruled  by  Wilmott  v.  Freehold  House  Property 

1  Co.  (51  L.  T.  (N.S.)  552)  and  Smurthivaite  v. 
Hannay  ([1894]  A.  C.  494).    Hunt  v.  Worsfold 

224 

4.    Judgment — Leave  to  sign — Judgment 

not  signed  or  entered — Judgment  Creditor — Pri- 
ority— Rules  of  Supreme  Court,  1883,  Order  XIV., 
r.  1 ;  Order  XLI.,  rr.  3,  4. 

An  order  under  Order  xiv.,r.  1,  giving  liberty 
to  sign  final  judgment  for  the  amount  claimed 
by  the  writ  of  summons,  is  not  equivalent  to 
signing  or  entry  of  judgment,  so  as  to  give  a 
judgment  creditor's  right  of  priority  to  a  plaintiff' 
who  has  failed  to  follow  up  the  order  by  signing 
judgment  under  Order  xli.  In  re  Gurney. 
Clifford  v.  Gurney  -        -        -        -  863 

I      5.    Originating  Summons  —  Construction 

of  Deed — Rides  of  Supreme  Court,  1883,  Order 
Liv.  A,  r.  1 — Application  by  Mortgagor  without 
offering  to  Redeem. 

Under  Order  liv.  A,  r.  1,  a  mortgagor  may 
apply  by  originating  summons  for  the  determina- 
tion of  a  question  of  construction  arising  under 
the  mortgage  deed  without  offering  to  redeem. 

Where  the  mortgagor  of  a  reversionary  in- 
terest applied  under  Order  liv.,  r.  1,  for  the  deter- 
mination of  the  question  whether,  according  to 
the  true  construction  of  the  mortgage  deed,  she 
was  entitled  to  redeem  during  the  period  fixed 
by  the  deed  for  the  continuance  of  the  loan  : — 
Held,  that  the  Court  was  bound  to  decide  the 

i  question,  and  ought  not  to  put  the  mortgagor  on 
the  terms  of  offering  to  redeem.  Li  re  Nobbs. 
NoBiJS  V.  Law  IIeversionary  Interest  Society 

830 
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VRKCTICE— continued. 

6.    Parties  —  Adding   Plaintiff  ivithout 

Authority — Stay  of  Proceedings — Costs — Liability 
of  Solicitor  —  Rules  of  Supreme  Court,  1883, 
Order  xvi.^  r.  11 — "  Own  Consent  in  Writing.^* 

Kule  11  of  Order  xvi,  of  the  Eules  of  the 
Supreme  Court,  1883,  provides  that  no  person 
shall  be  added  as  a  plaintiff,  or  as  the  next  friend 
of  a  plaintiff,  in  an  action  "  without  his  own  con- 
sent in  writing  thereto  "  : — 

Held,  that  the  consent  naust  be  the  consent  of 
the  party  himself  in  writing,  and  signed  by  him ; 
and  the  consent  in  writing  of  his  solicitor  on 
his  behalf,  signed  by  the  solicitor,  though  written 
and  signed  in  his  presence,  would  not  be  sufficient 
to  bind  him. 

Decision  of  Kekewich  J.  reversed. 

"Where  a  person  has  been  made  a  plaintiff  in 
an  action  without  proper  authority,  and  orders 
have,  without  his  knowledge,  been  made  against 
him,  under  which  he  is  liable  to  pay  costs  to  the 
defendants,  the  practice  is,  in  accordance  with 
the  rule  laid  down  in  Reynolds  v.  Howell  (L.  R. 
8  Q.  B.  398),  and  followed  in  Nurse  v.  Durnford 
(13  Ch.  D.  764),  and  Newhiggin-hy-the-Sea  Gas 
Co.  V.  Armstrong  (13  Ch.  D.  310),  to  direct  a  stay 
of  proceedings  in  the  name  of  the  person  named 
as  plaintiff,  and  all  proceedings  against  him  in 
the  action  since  he  was  added  as  plaintiff,  and  to 
strike  out  his  name  for  the  purpose  of  future 
proceedings.  The  solicitor  who  wrongly  made 
him  a  party  will  be  ordered  to  pay  all  his  costs, 
and  all  the  costs  which  he  has  been  ordered  to 
pay,  and  also  all  the  defendants'  costs  (the  costs 
of  the  person  named  as  plaintiff  as  between 
solicitor  and  client,  and  the  costs  of  the  defend- 
ants as  between  party  and  party),  and  such  costs 
will  include  the  costs  of  the  application  by  the 
person  named  as  plaintiff  to  be  dismissed  from 
the  proceedings.    Fkicker  v.  Van  Geutten 

C.  A.  649 

 {Absent  parties — Accepting  benefit  of  judg- 
ment- -  -  -  -  788 
See  Estoppel. 

 ^Examination  of  witnesses  abroad — Letters 

of  request  -  -  -  -  611 
See  Evidence. 

 -Vesting  order — Eeduction  of  number  of 

trustees  _  _  -  _  508 
See  Tkustee.  5. 

PREFERENCE  SHARES— Cumulative  dividends 
See  Company.    6.  303 

PRIORITY— Conflicting  equities  -  -  192 
See  Mortgage.  1. 

 Judgment  not  signed  or  entered — Judgment 

creditor  _  -  _  _  863 
See  Practice.  4. 

 Eegistration — Yorkshire  Eegistries  Act 

See  MoEGAGE.    2.  403 

PRIVILEGE— Discovery— Production  of  docu- 
ments -  -  -  -  826 
See  Practice.  1. 

PRODUCTION  OF  DOCUMENTS  —  Discovery — 

Privilege  -  -  -  -  826 
See  Practice.  1. 


PRODUCTION  OF  DOCTJJ/LEmS— continued. 

 Not  in  vendor's  possession  —  Expense  of 

searching  for  _  _  _  328 
See  Vendor  and  Purchaser. 

PROMISSORY  NOTE— Eenunciatiou— Parol  157 
See  Bill  of  Exchange. 

PROXY— Authority  to  fill  up— Duly  stamped— 
Meetings  -  -  _  _  572 
See  Company.  8. 

PURCHASER— For  value  — Stock  certificate  — 
Authority  of  agent  -        -  '841 

See  Company.  3. 


RAILWAY  COM-PASY—Compulsor'y  taking  of 
Land — Payment  of  Purchase -money  into  Court — 
Costs  —  Lands  Clauses  Consolidation  Act,  1845 
(8  (fc  9  Vict.  c.  18),  ss.  80,  82. 

Leaseholds,  which  stood  limited  by  will  to 
one  for  life,  and  subject  thereto  to  a  class  of 
children  and  grandchildren  of  the  testator  ab- 
solutely, were,  during  the  life  tenancy,  taken 
compulsorily  by  a  railway  company  and  the  pur- 
chase-money paid  into  court.  On  the  death  of 
the  tenant  for  life  the  fund,  which  was  divisible 
into  eleven  shares,  was  ordered  to  be  distributed. 
All  the  original  legatees  and  the  executors  had 
died  since  the  payment  into  court,  and,  for  the 
purjDOse  of  obtaining  payment  out,  letters  of 
administration  were  taken  out  to  the  estates  of  all 
the  deceased  beneficiaries : — 

Held,  following  Ex  parte  Kelly  (31  L.  E.  Ir. 
137)  andZx  parte  Rorhe  ([1894]  1 1.  E.  146),  that 
the  company  must  pay  the  costs  of  taking  out  the 
letters  of  administration.  In  re  Lloyd  and  the 
North  London  E  ail  way  (City  Branch)  Act, 
1861     ------  397 

RATE — Distress  —  Change  of  occupancy  —  Ap- 
pointment of  receiver  -  -  663 
See  Company.  9. 

 Gas  rate — Eefusal  to  supply  receiver  until 

arrears  due  from  company  paid  -  476 
See  Gas. 

 Poor-rate — Bills  of  Sale  Act  -        -  212 

See  Company.  4. 

RATIFICATION— Improvident  bargain— Agree- 
ment with  heir  _  _  _  437 
See  Champerty. 

 Unauthorized  agent — Option  of  purchase 

See  Contract.  348 

RECEIVER— Gas  rate— Eefusal  to  supply  until 
arrears  due  from  company  paid  -  476 
See  Gas. 

 Eates — Distress — Change  of  occupancy  663 

See  Company.  9. 

REDEMPTION — Consent  of  mortgagee  as  owner 
of  limited  estate  -  -  -  808 
See  Mortgage.  3. 

REGISTRATION— Trade-mark  -  -  600 
See  Trade-mark. 

REMAINDERMAN. 

See  Cases  under  Tenant  for  Life  and 
Eemainderman. 
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BENT-CHAEGE— Tenant  for  Years  —  Personal 
liability — Charitable  Trusts  (Eecovertj)  Act,  1891 
(54  &  55  Vict.  c.  17),  s.  3. 

A  tenant  for  years  is  not  liable  in  an  action  of 
■debt  for  non-payment  of  a  rent-charge  issuing 
out  of  the  land  of  which  he  is  in  occupation,  nor 
in  the  case  of  a  rent-charge  created  for  charitable 
purposes  is  he  liable  in  an  action  in  the  Chancery 
Division  at  the  instance  of  the  Attorney-General 
or  the  Charity  Commissioners.  In  re  Herbage 
Rents,  Geeenwich.  Charity  Commissioners  v. 
Green  ------  gll 

RENUNCIATION  —  Parol  —  Promissory  note  — 
Delivery  -  -  -  -  157 
See  Bill  or  Exchange. 

REPUGNANCY  —  Absolute  gift  —  Subsequent 
condition  -  -  _  _  353 
See  Will.  1. 

RES  JUDICATA  —  Absent  parties  — Accepting 
benefit  of  judgment  -  -  788 
See  Estoppel. 

RESTRAINT  ON  ANTICIPATION  —  Married 
woman— Separate  estate  -  552,  690 
See  Husband  and  Wife.    1,  2. 

RESTRICTIVE  COVENANT— Alteration  in  cha- 
racter of  estate — Injunction  -  294 
See  Building  Estate. 

RESULTING  TRUST-Failure  of  objects~Cy-pres. 
See  Friendly  Society.  2,  3.     679, 727 

RETAINER— By  solicitor  of  a  sum  for  costs  107 

See  Solicitor.  5. 
 Legatee  debtor  to  testator — Bankruptcy  of 

legatee        _        _        _        _  gg^ 

See  Executor. 
 Right  of— Surety — Specialty  creditor  346 

See  Administration. 

REVENUE— E'sia^e  Duty  ~  Leaseholds  —  Will- 
Specific  Legatee — Primary  Charge — General  Per- 
sonal Estate — Title — Executor — Assent  —  Assign- 
ment—Finance Act,  1894  C57  (fc  58  Vict.  c.  30), 
s.  9,  sub-s.  1. 

As  leaseholds  specifically  bequeathed  are  pro- 
perty which  by  law  passes  to  the  executor  as 
such,  the  estate  duty  upon  them  under  the 
Finance  Act,  1894,  is  payable  out  of  the  testa- 
tor's general  personal  estate,  and  is  not  primarily 
charged  upon  them  under  s.  9,  sub-s.  1. 

The  title  to  leaseholds  specifically  bequeathed 
vests,  upon  the  assent  of  the  executor,  absolutely 
in  the  legatee,  without  any  deed  of  assignment. 
In  re  Culverhouse.    Cook  v.  Culveehouse  261 

RIVER  —  Riparian  Oivner — Several  Fishery  — 
Accretions. 

The  plaintiffs,  under  an  inclosure  award  made 
in  1803,  were  entitled  to  a  piece  of  land  at  Wrays- 
bury  bounded  on  one  side  by  the  Thames,  which 
is  there  navigable  but  not  tidal.  The  land  ended 
in  an  almost  perpendicular  bank  five  or  six  feet 
high,  and  the  bed  of  the  river  reached  to  its  foot, 
the  water  often  reaching  some  height  above  the 
foot.  The  defendant  was  entitled  to  a  several 
fishery  in  the  river  and  to  the  bed  of  the  river. 
The  water  of  the  river,  owing  to  the  removal  of  a 
weir,  sank,  and  at  the  foot  of  the  bank  a  deposit 
took  place  forming  a  strip  on  which  some  large 
trees  grew,  and  which  during  some  part  of  the 


RIVER — continued.  ' 

year  was  left  dry,  but  it  was  overflowed  during  a 
considerable  part  of  the  year.  At  the  foot  of  the 
bank  the  defendant  dug  a  ditch  which  he  regu- 
larly cleaned  out  for  more  than  twelve  years,  and 
afterwards  filled  it  up  with  concrete  so  as  to  make 
a  footpath.  The  plaintiffs  brought  an  action  for 
an  injunction  to  restrain  him  from  trespassing : — 

Held,  by  Romer  J.,  that  whether  the  strip  had 
ceased  to  be  part  of  the  bed  of  the  river  was  a 
question  to  be  determined,  not  by  any  hard  and 
fast  rule,  but  by  regarding  all  the  material  cir- 
cumstances of  the  case,  including  the  fluctations 
of  the  river,  the  nature  of  the  land,  and  its 
growths  and  user,  and  that  in  the  present  case, 
the  strip  had  ceased  to  be  part  of  the  bed  and  be- 
longed to  the  plaintiffs  as  having  been  formed  by 
gradual  accretion  to  their  land : — ■ 

Held,  on  appeal,  that  the  principle  on  which 
Romer  J.  had  proceeded  in  determining  whether 
the  strip  was  part  of  the  bed  of  the  river  was 
sound,  but  that  on  the  facts  the  strip  had  not 
ceased  to  form  part  of  the  bed,  and  therefore 
belonged  to  the  defendant :  but  that  when  it  was 
dry  the  rights  of  the  plaintifis  as  riparian  pro- 
prietors were  not  atfected,  and  they  had  right  of 
access  over  it  to  the  water,  and  could  use  it  to 
the  same  extent  as  they  could  use  the  bed  of  the 
river  in  its  old  state. 

Whether  the  accretions,  if  they  had  ceased  to 
form  part  of  the  bed  of  the  river,  would  have  been 
the  property  of  the  plaintifis  as  owners  of  the 
adjoining  land,  quxre. 

Whether  the  doctrine  of  accretion  could  apply 
in  a  case  where  the  steep  six  foot  bank  which 
formed  the  original  boundary  between  the  lands 
of  the  plaintiffs  and  defendant  still  remained 
clearly  defined,  quxre.    Hindson  v.  Ashby 

C.  A.  1 

RULES  OF  SUPREME  COURT  :— 

 Order  XIV.,  r.  1  (Writ  specially  Indorsed) 

See  Practice.    4.  863 

 •  Order  XVI.,  r.  11  (Parties)     -        -  649 

See  Practice.  6. 

 rr.  11,  32  -        -        -        -  788 

See  Estoppel. 

 Order  XVIII.,  r.  2  (Joinder  of  causes  of 

action)  -  -  -  -  224 
See  Practice.  3. 

 Order  XXXI.,  r.  19a,  sub-r.  2  (Discovery  and 

Inspection)  -  -  -  -  826 
^See  Practice.  1. 

 Order  XLI.,  rr.  3,  4  (Entry  of  Judgment) 

See  Practice.    4.  863 

 Order  LIV.  A,  r.  1  (Declaration  on  Origi- 
nating Summons)  -  -  -  830 
See  Practice.  5. 

 Order  LXX.,  r.  2  (Effect  of  non-compliance) 

See  Practice.    3.  ,  224 


SALE — Power  of — Charge  of  debts  and  legacies 
See  Will.    4.  ,720 

SCHEME  OF  ARRANGEMENT— Prepayment  of 
calls — "Discount"  -        -  320 

See  Company.  18. 
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SEPARATE  ESTATE— Restraint  on  anticipation 
—Married  woman  -  -  552, 690 
See  Husband  and  Wife.    1,  2. 

SET-OFF — Debentures — Liquidated  demand  — 
Hypothecation  -  -  -  93 
See  Company.  5. 

SETTLED  LAND— Mortgages— Interest    -  511 
See  Tenant  for  Life  and  Remainder- 
man. 2. 

^"ETlliWElSiT— Construction— Next  of  Kin  in 
Mood  " — "  Intestate.''^ 

In  a  gift  to  next  of  kin  a  reference  to  the 
death  of  the  propositus  intestate  imports  division 
among  blood  relations  according  to  the  Statute  of 
Distributions. 

Consols  were  settled  on  trust  after  the  death 
of  M.  A.  Gray  for  "  the  next  of  kin  in  blood  to 
the  said  M.  A.  Gray  ....  in  case  she  had  so 
died  intestate  and  unmarried  "  : — 

Held,  that  children  of  deceased  brothers  and 
sisters  of  M.  A.  Gray  were  entitled  as  well  as 
living  brothers  and  sisters  to  share  in  the  fund. 
In  re  Gray's  Settlement.    Akers  v.  Sears  802 

2.          Forfeiture     Clause  —  Settlement  of 

Settlor  s  own  Froperty — Determinable  Life  In- 
terest— Forfeiture — Breach  of  Trust — Bankruptcy 
— "  Cease  to  he  payable." 

By  a  settlement  of  1878,  I  property  of  the 
settlor  was  assigned  by  him  to  trustees  upon 
trust  to  pay  the  income  to  him  until  his  death 
or  bankruptcy,  or  until  he  should  *'  assign  charge 
or  incumber  the  said  income  or  do  or  sutfer  any- 
thing whereby  the  same  or  some  part  thereof 
would  through  his  act  or  default  become  payable 
to  or  vested  in  some  other  person  or  persons," 
with  remainder  in  favour  of  the  children  of  the 
marriage.  In  1887  the  settlor  induced  the  sur- 
viving trustee  to  lend  him  the  greater  part  of 
the  trust  fund,  and  the  money  thus  obtained  was 
spent  by  him  for  his  own  purposes.  In  1891  the 
settlor  became  bankrupt.  Proceedings  were  sub- 
sequently taken  on  behalf  of  the  children  of  the 
marriage  with  the  result  that  the  funds  lost  by 
the  breach  of  trust  were  replaced,  and  the  question 
now  raised  was,  whether  the  settlor's  interest 
had  been  forfeited  prior  to  the  bankruptcy  by  the 
dissipation  of  the  trust  fund  : — 

Held,  that  the  settlor's  interest  had  not  been 
determined  prior  to  the  bankruptcy ;  and  that, 
as  the  limitation  until  bankruptcy  was  void  as 
against  his  creditors,  his  life  interest  passed  to 
the  trustee  in  bankniptcy,  and  that  the  income  of 
the  trust  fund  was  now  payable  to  a  purchaser 
from  the  trustee  during  the  life  of  the  settlor. 

Semble :  Had  the  settlement  contained  a  limi- 
tation over  if  the  income  should  "cease  to  be 
payable  "  to  the  settlor,  the  dissipation  of  the 
trust  fund  would  harve  worked  a  forfeiture.  In 
re  Brewer's  Settlement.  Morton  v.  Black- 
moke  603 

 Appointees — Statutes  of  Limitations  562 

See  Limitations,  Statutes  of. 

 Variation— Mistake — Terms  -        -  369 

See  Divorce. 

SHARES. 

See  Company. 

SOLICITOR— Cosis  —Taxation— Common  Order— 


SOLICITOH— continued. 

Solicitor  and  Client — Moneys  received  hy  Solicitor 
for  Client — Counsel's  Fees. 

The  provision  in  the  common  order  to  tax  a 
solicitor's  bill,  that  the  solicitor  "  do  give  credit 
for  all  tunis  of  money  by  him  received  of  or  on 
account  of  "  the  client,  includes  and  is  confined  to 
all  moneys  which  the  solicitor,  in  his  character 
of  solicitor  or  agent  of  the  client,  has  received, 
or  is  legally  or  equitably  liable  to  pay  over  to 
the  client,  and  against  which  (if  sued  for  by  the- 
client)  the  solicitor  could  set  otf  his  costs  when 
taxed. 

Consequently  the  solicitor  is  not  bound  to 
give  credit  for  moneys  received  by  him  and  appli- 
cable to  the  payment  of  fees  due  by  him  to  the^ 
client  as  counsel  in  matters  not  connected  with 
the  bill  of  costs. 

Observations  on  the  honorary  character  of 
counsel's  fees.    In  re  Le  Brasseur  and  Oakley 

C.  A.  487 

2.    Costs — Taxation — Common  Order  to 

Tax — Items  harred  hy  Statute  of  Limitations — 
Suhmission  to  pay  what  is  '*  Due  "• — Solicitor  and 
Client — Purchase  of  several  Lots  at  one  Time — 
Separate  Title — Scale  Charge — General  Order 
under  Solicitors'  Bemuneration  Act,  1881,  Sched.  J., 
Part  I,  rule  8. 

Statute-barred  costs  are,  under  the  common 
order  to  tax,  subject  to  taxation,  since  tlie  Statute 
of  Limitations  does  not  bar  the  debt  but  only  the 
remedy ;  and  such  costs  are  recoverable  from 
the  client  by  reason  of  his  usual  submission  to- 
pay  what  shall  appear  to  be  "  due  "  on  the  taxa- 
tion. If  the  client  desires  to  raise  the  questiont 
whether  certain  items  are  statute-barred,  he 
should  do  so  by  applying  for  a  special  order 
to  tax. 

A  solicitor  acted  for  the  purchaser  of  several 
small  lots  of  land  all  purchased  at  tLe  same  time, 
though  not  from  the  same  vendor,  at  prices 
varying  from  lOOL  to  101.  The  lots  were  com- 
prised in  one  mortgage,  but  each  had  a  separate 
and  distinct  title,  a  separate  abstract  for  each 
being  delivered : — 

Held,  that  the  solicitor  was  entitled,  under 
rule  8  in  Sched.  I.,  Part  I.,  of  the  rules  under 
the  Solicitors'  Remuneration  Act,  1881,  to  th& 
minimum  charge  of  5L  or  31.  for  each  lot,  and 
was  not  restricted  to  one  charge  for  the  business 
as  a  whole.    In  re  Margetts        -        -  263 

3.          Costs — Taxation — Lease  at  Rent  and 

Premium — Minimum  Scale  Charge — Costs  of  Taxa- 
tion— General  Order  under  Solicitors'  Remunera- 
tion Act,  1881,  Sched.  I.,  Part  J.,  rr.  7,  8 ;  Part  11.^ 
r.  5. 

■  A  lease  for  ninety-nine  years,  determinable 
on  three  lives,  was  granted  at  an  annual  rent  of 
12s.  Id.  and  a  premium  or  fine  of  12Z.  Is.  8d. : — 

Held,  that  the  lessor's  solicitors  were  entitled 
to  a  fee  of  51.  in  respect  of  the  rent  under  Sched.  I., 
Part  11.  (second  scale),  to  the  General  Order 
under  the  Solicitors'  Remuneration  Act,  1881,. 
and  to  an  additional  fee  of  3Z.  in  respect  of  the 
premium  by  virtue  of  rule  5  in  Part  II.  and  rule  8 
in  Part  I.  of  Sched.  I. 

The  lessor's  solicitors  wrote  on  December  24  to 
the  lessee's  solicitors  that  their  charges  in  relation 
to  the  lease  amounted  to  11.  lis.    On  January  1 
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SOLICITOR— continued. 

the  lessee's  solicitors  wrote  asking  for  particulars 
of  the  charges.  In  reply  the  lessor's  solicitors  on 
January  2  sent  a  bill  with  detailed  items,  amount- 
ing to  101.  10s.  8(Z.,  adding  at  the  foot,  "  Say 
71.  lis."  The  lessee  obtained  an  order  to  tax  the 
bill,  and  on  the  taxation  the  whole  of  the  11.  lis. 
was  allowed  : — Held  (affirming  the  decision  of  the 
taxing  master),  that  the  bill  was  delivered  on 
December  24;  that  the  bill  sent  on  January  1 
was  merely  explanatory;  and  that,  the  bill  not 
having  been  reduced  on  taxation,  the  solicitors 
were  entitled  to  the  costs  of  the  taxation.  In  re 
Hellard  &  Bewes   -        -        -        -  229 

4.   Costs-— Taxation — Lease  in  considera- 

iion  of  Bent  and  Premium — Fee  for  Negotiating — 
— Scale  Fee — General  Order  under  Solicitors' 
Remuneration  Act,  1881  (44  &  45  Vict.  c.  44), 
Sclied.  J.,  Fart  II.,  rule  5. 

Where  a  lease  is  granted  in  consideration  of  a 
fine  or  premium  as  well  as  of  a  rent,  the  lessor's 
solicitor  is  not  entitled  to  charge  a  further  fee 
for  negotiating  in  addition  to  the  scale  fee  in 
xespect  of  rent  chargeable  under  Part  II.  of 
Sched.  I.  to  the  General  Order  imder  the  Soli- 
citors' Kemuneration  Act,  1881,  and  the  deducing 
fee  chargeable  on  the  premium  under  rule  5  of 
the  rules  to  Part  II.,  Sched.  I.  The  negotiation 
fee  is  included  in  the  scale  fee  chargeable  in 
respect  of  rent. 

In  re  Field  (29  Ch.  D.  608)  and  In  re  Bobson 
(45  Ch.  D.  71)  discussed  and  followed.  In  re 
Horn  &  Francis      -        -        -        -  797 

6.  ■         Costs — Taxation — Betainer — Delivery 

of  Bill— Payment— Solicitors'  Act,  1843  (6  &  7 
Vict.  c.  73),  ss.  37,  41 — Solicitors'  Bemuneration 
Act,  1881  (44  &  45  Vict.  c.  44),  s.  8. 

Held  (afl&rming  the  decision  of  Chitty  J.), 
that  retainer  by  a  solicitor  of  a  sum  for  costs  is 
jnot  payment  of  his  bill  within  the  meaning  of 
the  Solicitors'  Act,  1843,  and  does  not  affect  the 
right  to  taxation,  although  the  sums  from  time  to 
time  retained  for  costs  ha^e  been  entered  in 
accounts  settled  and  approved  by  the  client : 

Held,  further,  that  where  a  verbal  agreement 
had  been  made  that  the  solicitor  should  be  paid 
for  his  costs  in  obtaining  loans  a  certain  per- 
centage on  the  amounts  borrowed,  such  expressions 
as  "  costs  as  agreed,"  designating  the  sums 
charged  in  the  accounts  for  costs,  which  accounts 
were  settled  and  signed  by  the  client,  were  refer- 
able to  the  verbal  agreement,  and  could  not,  as 
in  In  re  Frape  ([1893]  2  Ch.  284),  be  construed 
as  meaning  "  costs  which  are  hereby  agreed  at 
the  amount  of,"  and  that  there  was  therefore  no 
written  agreement  signed  by  the  client  entitling 
the  solicitors  to  those  sums  as  his  remuneration  : 

Held,  further,  that  the  delivery  of  the  bills  of 
■costs  under  the  order  of  the  Court  would  not 
make  the  retainer  amount  to  payment  within  the 
principle  of  Fx  parte  Hemming  (28  L.  T.  (O.S.) 
144),  In  re  Thompson  ([1894]  1  Q.  B.  462 ;  63 
L.  J.(Q.B.)  187),  and  Hitchcock  v.  Stretton  ([1892] 
•2  Ch.  343).    In  re  Baylis     -        -    C.  A.  107 

6.  Costs — Taxation — Taxation  of  one  of 

several  Bills — Order  of  Course. 

A  solicitor  delivered  to  his  clients  seven  bills 
•of  costs,  relating  to  seven  different  matters  in 
which  he  had  acted  for  them,  together  with  a 


SOLICITOH— continued. 

cash  account  which  shewed  that  the  seven  bills 
amounted  to  261/.  15s.,  and  that  the  solicitor  had 
received  1601.  on  account,  leaving  a  balance  of 
lOlZ.  15s.  due  to  him.  The  clients  then  paid  him 
a  further  sum  of  501.  on  account  of  the  balance, 
he  giving  a  written  undertaking  "  to  return  to 
you  any  sum  that  may  be  found  due  from  me  on 
taxation  of  my  bills  delivered."  The  next  day 
the  solicitor  wrote  to  the  clients  that  he  accepted 
the  501.  in  full  discharge  of  all  claims  by  him 
against  them,  and  asked  them  to  treat  the  50L  as 
the  balance  due  on  the  cash  account,  and  not  the 
lOlZ.  15s. 

The  clients  were  dissatisfied  with  one  of  the 
bills,  which  was  for  172Z.  18s.  lOd.,  and  obtained 
an  order  of  course  for  the  taxation  of  that  bill 
alone.  After  this  the  clients'  new  solicitor  wrote 
to  the  solicitor  saying  that  all  the  other  bills  were 
agreed  to  and  paid,  so  that  this  was  the  only  bill 
outstanding.  On  a  motion  by  the  solicitor  to 
discharge  the  order  for  irregularity  : — 

Held,  by  North  J.,  that  inasmuch  as  the  soli- 
citor had  admitted  that  nothing  was  due  to  him, 
and  he  could  therefore  have  no  lien  on  the  clients' 
documents,  the  only  question  being  whether  he 
had  been  overpaid,  the  order  was  not  irregular. 

In  re  Byrch  (8  Beav.  124) :  In  re  Laio  and 
Gould  (21  Beav.  481)  :  Be  Wavell  (22  Beav.  634); 
and  Be  Yetts  (33  Beav.  412)  distinguished. 

An  appeal  from  this  decision  was  dismissed. 
In  re  Ward       -        -        -        -     C.  A.  31 

 Liability — Costs — Adding  plaintiff  without 

authority  -  -  -  -  649 
See  Practice.  6. 

SOLICITORS'  REMUNERATION  ORDER,  Sched. 

I.,  Part  I.,  rr.  7,  8 ;  Part  II.,  r.  5  229 

See  Solicitor.  3. 
 r.  8  -        -        -  263 

See  Solicitor.  2. 

SPECIALTY  DEBT— Eetainer— Eight  of  345 
See  Administration. 

SPOIL — Trespass  by  tipping — Measure  of  dam- 
ages -  -  -  -  -  538 
See  Trespass. 

STAMPS— Proxy— Authority  to  fill  up— Meetings 
See  Company.    8.  572 

STATUTES  :— 

43  Eliz.  c.  2,  s.  2— Poor  -  -  -  663 
See  Company.  9. 

29  Car.  2,  c.  3,  s.  4:— Frauds  -  [428,  737 
See  Frauds,  Statute  of.    1,  2. 

3  &  4  Will.  4,  c.  27,  ss.  1,  2,  3,  20~Beal  Pro- 
perty Limitation  -  -  -  562 
See  Limitations,  Statutes  op. 

3  &■  4  Will.  4,  c.  42,  s.  28— Administration  of 
Estates  -  -  -  -  188 
See  Interest, 

3  &  4  Will  4,  c.  74,  ss.  1,  71— Fines  and  Be- 

cover  ies  -  -  -  -  369 
See  Divorce. 

4  &  5  Vict.  c.  38,  s.  6— School  Sites       -  254 

See  Local  Government. 

5  &  6  Vict.  c.  45,  ss.  2,  11,  13.  15,  17— Copy- 

right -  -  -  -  -  866 
See  Copyright.  1. 
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STATTJIES— continued. 
6&7  Vict.  c.  73,  ss.  37,41- 
See  Solicitor.  5. 
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7  &  8  Vict.  c.  12,  ss.  2,  3,  \0— Copyright  (^Inter- 

national) -  -  -  -  866 
See  Copyright.  1. 

8  &  9  Vict.  e.  18,  ss.  80,  ^2— Lands  Glauses  397 

8ee  Kail  WAY  Company. 

10  &  11  Vict.  c.  15,  s.  16 — Gasworks  Glauses 

See  Gas.  476 

18  &  19  Vict.  c.  63,  ss.  9,  13,  15,  25,  27— 
Friendly  Societies  ~  -  -  554 
See  Friendly  Society.  1. 

18  &  19  Vict.  c.  120,  s.  161— Metropolis  Manage- 
ment -----  ti63 
See  Company.  9. 

20  &  21  Vict.  c.  57— Married  Women  -  369 
See  Divorce. 

20  &  21  Vict.  c.  85,  s.  45— Divorce  Court  369 
See  Divorce, 

22  &  23  Vict.  c.  61,  s.  5 — Matrimonial  Causes 
See  Divorce.  369 

25  &  26  Vict.  c.  89,  ss.  38, 131, 133,  153— Oom- 

panies         -        -        -        -  851 

See  Company.  14. 
 .  s.  43     -        -        -        -  212 

See  Company.  4. 
 s,  51      ^        -        -        -  672 

See  Company.  8. 
 Table  A,  arts.  35,  37,  42  268 

See  Company.  7. 
 ss.  87, 163       -        -        -  644 

See  Company.  16. 

32  &  33  Vict.  c.  41,  s.  16 — Poor  Bate  Assessment 

and  Collection  -  -  212,  663 
See  Company.   4,  9. 

33  &  34  Vict.  0.  35,  ss.  2,  3,  4,  5—App(yrtion- 

ment  -----  241 
See  Tenant  eor  Life  and  Kemainder- 

MAN.  1. 

35  &  36  Vict.  c.  xxiii,  s.  18 — Gas  Light  and 
Colee  Company's  Act  -  -  476 
See  Gas. 

37  &  38  Vict.  c.  57,  ss.  1,  2— Real  Property 

Limitation  -  -  -  -  862 
See  Limitations,  Statutes  of. 

38  &  39  Vict.  c.  55,  ss.  4,  257— Public  Health 

See  Local  Government.  254 
 s.  211,  sub-s.  3  -        -        -  212 

See  Company.  4. 
38  &  39  Vict.  c.  60,  ss.  6,  15,  sub-s.  8 ;  s.  25— 

Friendly  Societies  -        -        -  654 

See  Friendly  Society.  1. 

44  &  45  Vict.  c.  41,  ss.  2  (viii.),  54  (1),  55(1)— 

Conveyancing  and  Law  of  Property  192 

See  Mortgage.  1. 
 s.  3,  siib-s.  6    -        -        -  328 

See  Vendor  and  Purchaser. 
   8.  24,  sub-s.  2  -        -        - .  212 

See  Company.  4. 
 s.  39     -        -        -        -  562 

See  Husband  and  Wife.  1. 
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44  &  45  Vict.  c.  44,  s.  8 — Solicitors'  Itemunera^ 

Hon   -----  107 

See  Solicitor.  5. 
—  Sched.  L,  Part  I.,  rr.  7,  8  :  Part  II., 

r.  5    -        -        -        -        -  229 

See  Solicitor.  3. 
 Scbed.  I.,  Part  II.,  r.  5        -  79T 

See  Solicitor.  4. 

45  &  46  Vict.  c.  43,  s.  U— Bills  of  Sale  -  212 

See  Company.  4. 

45  &  46  Vict.  c.  61,  ss.  62  (sub-s.  1),  80— Bilh 
of  Exchange  -  -  -  -  157 
See  Bill  of  Exchange. 

45  &  46  Vict.  c.  75,  ss.  1,  18,  24— Married 

Women's  Property  -  -  -  358 
See  Husband  and  Wife.  3. 

 s.  19      -        -        -        -  690 

See  Husband  and  Wife.  2. 

46  &  47  Vict.  c.  57,  s.  19 — Patents,  Designs,  and 

Trade  Marks 

See  Patent. 
 ■  ss.  47,  60         -  - 

See  Copyright.  2. 
 ss.  62,  64,  73  (1) 

See  Trade-mark.  4. 
 s.  64  - 

See  Trade-mark.  2. 
 s.  87     -        -        -        -  620 

See  Trade-mark.  1. 

47  &  48  Vict.  c.  54,  ss.  7,  U— Yorkshire  Begis- 

tries  -----  403 

See  Mortgage.  2. 
47  &  48  Vict.  c.  71,  ss.  4,  7— Intestates  Estates 

See  Escheat.  596. 
51  &  52  Vict.  c.  50 — Patents,  Designs,  and 

Trade  Marks         -        -        -  38 

See  Copyright.  2. 
51  &  52  Vict.  c.  59,  s.  8,  sub-s.  1,  clauses  (a) 

and  (jb)— Trustees  -        -       416,  62& 

See  Trustee.    1,  2. 
51  &  52  Vict.  c.  62,  s.  1,  sub-s.  1  (a,)— Preferen- 
tial Payments  in  Bankruptcy      -  212 

See  Company.  4. 
53  &  54  Vict.  c.  5,  s.  116,  sub-s.  1,  clause  (c) — 

Lunacy       -        -        -        -  336 

See  Lunacy. 

53  &  54  Vict.  c.  63,  s.  10 — Companies  (Winding- 

up)  -  -  -  -  -  279' 
See  Company.  17. 

54  &  55  Vict.  c.  17,  s.  ^—Charitable  Trusts 

(Becovery)   -        -        -        -  811 
See  Kent-charge. 
54  &  55  Vict.  c.  39,  s.  80— Stamps        -  572 
See  Company.  8. 

56  &  57  Vict.  c.  53,  ss.  26,  35— Trustees  -  508 

See  Trustee.  5. 

57  &  58  Vict.  c.  30»  s.  9,  sub-s.  1— Finance  Act 

See  Kevenue.  251 

STATUTES  OF  LIMITATIONS. 

See  Limitations,  Statutes  of. 

STAY  OF  PROCEEDINGS  —  Adding  plaintiff 
without  authority — Costs  -  -  649- 
See  Practice.  6. 
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STREET — Eecovery  of  expenses — "Owners"  254 
See  Local  Government. 


TAPESTRY— Heirlooms— Executor  and  heir  497 
See  FixTUEES. 

TAXATION— Solicitor's  costs. 

See  Cases  under  Solicitor. 

TENANT  FOR  LIFE  AND  REMAINDERMAN— 

Apportionment — Stock  in  Puhlic  Company — Bight 
of  Estate  of  Deceased  Tenant  for  Life  to  Apportion- 
ment of  Dividend  Partly  earned  before  hut  declared 
after  Death— Apportionment  Act,  1870  (33  &  34 
Vict.  c.  35),  ss.  2,  3,  4,  5. 

Stock  in  a  public  company  forming  part  of  a 
testator's  residuary  estate  was  settled  upon  trust 
for  A.  for  life,  and  after  her  death  ''to  pay 
transfer  and  assign  my  residuary  estate  and  the 
stocks  funds  and  securities  upon  which  the  same 
shall  be  invested  unto  and  amongst "  certain 
beneficiaries.  After  the  death  of  the  tenant  for 
life  the  stock  was  sold  "  cum  dividend  "  under 
an  order  of  the  Court  for  the  purpose  of  distribu- 
tion. This  order  was  made  in  the  absence  of  tlie 
legal  personal  representatives  of  the  tenant  for 
life.  After  the  sale  a  dividend  was  declared  and 
received  by  the  purchaser  in  respect  of  profits,  a 
portion  of  which  had  been  earned  prior  to  the 
death  of  the  tenant  for  life : — 

Held,  that  the  estate  of  the  tenant  for  life  was 
not  entitled  under  the  Apportionment  Act,  1870, 
to  be  paid  out  of  the  purchase-money  of  the  stock 
anything  in  respect  of  the  dividend ;  but,  inasmuch 
as  if  the  trust  had  been  strictly  carried  out  in 
accordance  with  the  terms  of  the  will,  by  trans- 
ferring the  investments  to  the  beneficiaries,  the 
representatives  of  the  tenant  for  life  would  have 
been  in  a  position,  either  directly  or  through  the 
trustees,  to  obtain  payment  of  an  apportioned 
part  of  the  dividend,  their  claim  ought  under  the 
special  circumstances  of  the  case  to  be  acceded 

to.     BULKELEY  V.  STEPHENS  -  -  -  241 

2.  Mortgages — Interest — Will — Devise  of 

Onerous  and  Beneficial  Property. 

A  tenant  for  life  of  estates  settled  by  will 
Held,  bound  to  keep  down  interest  in  respect 
•of  charges  on  the  several  parts  of  the  estates  out 
of  the  income  of  the  whole.  Frewen  v.  Law  Life 
Assurance  Society  -        -        -        -  511 

3.    Reversionary  Property — Conversion — 

Apportionment  between  Capital  and  Income — Dis- 
cretionary Power  of  Sale  in  Trustees — Rule  in 
Howe  V.  Earl  of  Dartmouth  (7  Ves.  137  a)— Will 
— Construction. 

A  testator  devised  and  bequeathed  his  pro- 
perty to  trustees,  upon  trust  for  his  mother  for  her 
life,  with  remainder  to  other  persons.  And  he 
gave  to  his  trustees,  if  and  when  they  should 
consider  it  expedient,  full  power  to  sell  and  dis- 
pose of  all  or  any  part  of  his  estate.  Part  of  the 
testator's  property  consisted  of  the  reversion, 
expectant  on  the  death  of  his  mother,  of  funds 
settled  on  her  marriage  of  which  she  was  tenant 
for  life.  The  trustees  did  not  convert  this  rever- 
sionary interest  during  the  mother's  life  : — 

Held,  that  the  discretionary  power  of  sale 
given  by  the  will  to  the  trustees  excluded  the 
-application  of  the  rule  in  Howe  v.  Earl  of  Dart- 
mouth (7  Ves.  137  a),  and  that  the  personal  repre- 
VOL.  II.  189G.  3 


I  TENANT  FOR  LIFE  AND  REMAINDERMAN— 

continued. 

j  sentative  of  the  mother  was  not,  after  her  death, 
\  entitled  to  any  j)art  of  the  proceeds  of  the  sale  of 
'  the  reversion.  In  re  Pitcairn.  Brandreth  v. 
I  COLVIN  -  -  >  -  -  -  199 
 Ecdemption — Consent  of  mortgagee  as  owner 

of  limited  estate    -        -        -  808 

See  Mortgage.  3. 

TENANT  FOR  YEARS— Rent-charge— Personal 
liability  -  -  -  -  811 
See  Rent-charge. 

TIPPING  SPOIL  —  Trespass  by  — Measure  of 
damages  _  _  _  _  538 
See  Trespass. 

TRADE-MARK — Register — Change  of  Name  of 
Proprietor — Register  of  Trade  Marks — Patents, 
Designs,  and  Trade  Marks  Act,  1883(46tfe47  Vict, 
c.  57),  s.  87. 

Where  a  limited  company  being  the  registered 
I  owner  of  a  trade-mark  changes  its  name,  it  is  the 
1  duty  of  the  comptroller  on  request  to  substitute 
the  new  name  for  the  old  name  on  the  register. 
Ex  parte  New  Ormonde  Cycle  Company,  Limited 

520 

1      2.  Registration — "  Fancy  word  not  in 

common  use  " — Patents,  Designs,  and  Trade  Marks 

\  Act,  1883  (46  &  47  Vict.  c.  57),  s.  64. 

j  In  1886  J.  registered  as  a  trade-mark  for  sub- 
stances used  as  food  or  as  ingredients  in  food  the 
word  "Bovril,"  which  he  had  invented,  and 
which  up  to  the  time  of  registration  he  had  never 
used.  He  made  over  his  business  and  trade-mark 
to  a  limited  company.  The  best  known  of  the 
articles  sold  under  this  mark  was  a  fluid  extract 
or  beef,  which  was  issued  under  the  name  of 
"  Fluid  Beef,  Brand  Bovril,"  but  the  article  being 
extensively  sold,  and  called  by  the  public 
"  Bovril,"  the  company  adopted  this  name  and 
described  it  as  "  Bovril  "  in  their  advertisements. 
In  1896  a  rival  trader  applied  to  expunge  the  word 
from  the  Register  of  Trade  Marks  on  the  ground 
that  it  was  not  a  "  fancy  word,"  but  as  applied  to 
articles  derived  from  beef  it  was  descriptive,  and 
as  to  articles  not  so  derived  was  deceptive^: — 

Held  (affirming  the  decision  of  Kekewich  J,), 
that  at  the  time  when  the  mark  was  registered 
"  Bovril "  was  a  "  fancy  word  not  in  common  use," 
and  therefore  might  properly  be  registered  as  a 
trade-mark  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  and  that  it  was  not  a 
descriptive  word,  for  although  "  Bov."  might  sug- 
gest the  idea  of  an  ox,  the  word  as  a  whole  would 
not  at  that  time  convey  any  meaning.  In  re 
Trade-mark  No.  58,405,  "  Bovril  "  -    C.  A.  600 

3.    Registration  —  Restrictions  upon  — 

"  Representations  of  the  Royal  Crown  " — Instruc- 

!  Hons  issued  by  Comptroller  to  Persons  icishing  to 
Register  Trade-marks. 

There  is  no  positive  rule  binding  upon  the 

I  Court  or  the  Board  of  Trade  prohibiting  the  re- 
gistration of  a  trade-mark  containing  the  repre- 
sentation of  a  crown.  The  instructions  issued  by 
the  Comptroller-General  of  Trade  Marks  to  ap- 
plicants for  registration,  containing  a  regulation 
that  "  representations  of  the  Royal  Crown"  will 
not  be  registered  as  trade-marks  or  as  jDrominent 
parts  of  trade-marks  unless  the  marks  have  been 
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used  before  August  13, 1875,  do  not  prohibit  every 
form  of  crown,  but  only  representations  of  the 
Crown  as  it  appears  on  tbe  Eoyal  Arms,  namely, 
a  circlet  surmounted  by  two  arches. 

Whether  these  instructions  are  binding  upon 
the  Court  or  not,  the  practice  in  the  Trade  Mark 
Office,  which  has  been  based  upon  them  since 
1875,  ought  not  now  to  be  departed  from.  In  re 
KoNiG  &  Ebhakdt's  Application  -        -  236 

4.    Registration — Words  "  Calculated  to 

Deceive  "  —  Oriental  Characters  —  Condition  — 
Local  Limitation — Patents,  Designs,  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  as  amended 
hy  51  &  52  Vict.  c.  50,  ss.  62,  64,  73  (1). 

Held  (reversing  the  decision  of  the  Vice- 
Chancellor  of  the  County  Palatine),  that  the 
Comptroller- General  of  Patents,  Designs,  and 
Trade  Marks  was  justified  in  refusing  to  register 
a  trade-mark  containing  as  an  essential  part  of 
it  words  amounting  to  a  verbal  description  of  a 
mark  already  on  the  register,  on  the  ground  that 
their  use  would  be  calculated  to  deceive,  though 
the  words  were  in  the  Burmese  language  and 
character,  which  are  little  known  out  of  Burma. 

Held,  by  the  Vice-Chancellor  of  the  County 
Palatine,  that  the  comptroller  was  not  justified  in 
refusing  to  register  words  in  an  Oriental]character 
as  part  ,of  a  trade-mark  for  cotton  goods.  On 
appeal  this  point  was  left  open. 

The  holder  of  the  trade-mark  containing  a 
picture  of  the  object  referred  to  by  the  words  in 
question  consented  to  the  application  for  regis- 
tration : — 

Seld,  by  the  Court  of  Appeal,  that  this  was 
important  only  as  evidence  that  the  use  of  the 
words  was  not  calculated  to  deceive,  and  did 
not  preclude  the  comptroller  from  deciding 
otherwise. 

Under  s.  62,  sub-ss.  4  and  5,  of  the  Act  of  1883, 
the  Court  can  order  the  registration  of  a  trade- 
mark subject  to  any  conditions.  The  applicants 
were  willing  to  accept  a  registration  subject  to  a 
condition  that  the  mark  should  only  be  put  on 
goods  sent  to  Burma,  there  being  evidence  that 
in  Burma  the  use  of  the  words  would  not  be 
calculated  to  deceive : — 

Held,  that  the  Court  ought  not  to  direct  re- 
gistration of  a  trade-mark  subject  to  a  condition 
that  it  shall  be  used  only  in  a  particular  country, 
such  a  condition  not  being  contemplated  by  the 
Act,  and  being  incapable  of  being  enforced.  In  re 
Teade-mark  of  John  Dewhuest  &  Sons,  Limited 

[C.  A.  137 

5.   Trade  Name — Name  of  Article — Non- 
descriptive  Trade-mark — "  Yorkshire  Relish  " — 
Rival  Maker  —  Use  of  same  Name  for  similar 
Article — Misleading  Ordinary  Buyer — Injunction. 

For  thirty-five  years  the  plaintiff  had  made, 
from  a  secret  recipe,  and  sold  in  round  glass 
bottles,  a  sauce  which  he  called  "Yorkshire 
Kelish,"  and  those  words  were  impressed  into  the 
glass  of  the  bottles,  and  were  printed,  together 
with  the  plaintiff's  name,  on  the  labels  fastened 
to  the  bottles,  and  without  the  plaintiff's  name  on 
the  wrappers  in  which  the  bottles  were  sold.  The 
plaintiff's  trade  was  very  large  and  profitable; 
and  some  years  ago  he  had  registered  the  words 
"Yorkshire  Relish"  as  an  old  trade-mark  of  his 


TRADE-MARK— cowi/rmetZ. 
own;  but,  after  litigation  with  the  defendants, 
those  words  had  been  expunged  from  the  register. 
The  plaintiff  had,  however,  hitherto  succeeded  in 
preventing  any  person  other  than  himself  from 
using  the  words  "  Yorkshire  Relish  "  to  denote  a 
sauce.  The  defendants  had  not  discovered  the 
plaintiff's  secret,  but  they  were  making  and  sell- 
ing, under  the  name  of  "Yorkshire  Relish,"  and 
in  bottles  similar  to  those  of  the  plaintiff,  a  sauce 
very  like  the  plaintiff's  sauce,  and  at  a  lower 
price.  The  defendants  printed  their  own  names- 
on  their  own  labels,  and  there  were  certain  other 
differences  in  the  labels  and  in  the  wrappers ;  bub 
the  evidence  proved  that  the  defendants'  sauce 
could  be,  and  in  some  instances  had  been,  mis- 
taken by  ordinary  buyers  for  that  made  by  the 
plaintiff : — 

Held,  by  the  Court  of  Appeal  (Lindley,  Kay, 
and  A.  L.  Smith  L.JJ,),  affirming  the  decision  of 
Stirling  J.,  that  the  iDlaintiff  was  entitled  to  an 
injunction  to  restrain  the  defendants  from  selling 
their  sauce  as  "  Yorkshire  Relish  "  without  better 
distinguishing  it  from  the  sauce  made  and  sold  by 
the  plaintiff. 

The  principle  on  which  the  Court  acts  in 
determining  the  rights  of  rival  manufacturers 
with  reference  to  the  use  of  trade-marks  and  trade 
names  stated  and  explained.  Powell  v.  Birming- 
ham Vinegar  Brewery  Company     -    C.  A.  54 

TRANSFER— Certification  on— Shares— Contri- 
butory -  -  '  -  757 
See  Company.  13. 

  Shares  during  voluntary  liquidation — Con- 
tributory -  -  -  -  851 
See  Company.  14. 

TRESPASS— Z^amagfes — Trespass  hy  tipping  spoil' 
— Injury  to  Land — Measure  of  Damages. 

The  defendants  having  trespassed  on  the 
plaintiffs'  land  by  tipping  spoil  thereon  from  their 
colliery : — 

Held  (affirming  the  decision  of  Chitty  J.), 
that  the  amount  of  damages  was  not  to  be  assessed 
by  ascertaining  merely  the  diminution  in  value  of 
the  plaintiffs'  land,  but  that  the  principle  of  the 
way-leave  cases  {Martin  v.  Porter^  5  M.  &  W.  351 ; 
Jegon  v.  Vivian,  L.  R.  6  Ch.  742 ;  and  Phillips  v. 
Homfray,  L.  R.  6  Ch.  770)  applied :  namely,  that 
if  one  person  without  leave  of  another  uses  the 
other's  land  for  his  own  purposes  he  ought  to  pay 
for  such  user ;  and  that  therefore,  as  to  so  much 
of  the  land  as  was  covered  with  spoil,  the  value 
of  the  land  for  the  purpose  for  which  it  was  used 
by  the  wrongdoers  ought  to  be  taken  into  account ; 
and  that  as  to  the  rest  of  the  land  the  measure  of 
damages  was  the  diminution  of  the  value  thereof 
to  the  plaintiffs  by  reason  of  the  wrongful  acts  of 
the  defendants.  Whitwham  v.  Westminster 
Brymbo  Coal  and  Coke  Company  -    C.  A.  533 

TRUSTEE— JBreac/i  of  Trust— Breach  of  Duty^ 
Omission  to  form  Fund  for  Annuity — Action  hy 
Annuitant  against  Trustee  for  Account — Right  of 
Action— Trustee  Act,  1888  (51  &  52  Vict.  c.  59),. 
s.  8,  sub-s.  1,  clauses  (a)  and  (&) — Carrying  hack 
Account — Statutes  of  Limitations. 

The  effect  of  s.  8  of  the  Trustee  Act,  1888,  is 
that  except  in  the  three  following  cases,  fraud 
by  the  trustee,  retention  of  trust  property  byhim^ 
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or  receipt  by  him  and  conversion  of  it  to  his  own 
use,  a  trustee  who  has  committed  a  breach  of 
trust  is  entitled  to  the  protection  of  the  several 
Statutes  of  Limitation  as  if  actions  or  proceedings 
for  breaches  of  trust  were  enumerated  iu  them.;^ 

Under  a  will,  the  plaintiff,  on  the  expiration 
of  a  term  of  fourteen  years  from  the  death  of  the 
testatrix  (who  died  on  May  20,  1875),  became  en- 
titled to  an  annuity  for  her  life.  During  the  term 
it  was  the  duty  of  the  defendant,  as  trustee  under 
the  will,  to  receive  the  rents  of  certain  devised 
estates,  and  after  payment  of  some  immediate 
annuities,  to  accumulate  the  surplus  rents  and 
invest  the  accumulations  in  the  purchase  of  lands. 
The  plaintiffs  annuity  was  charged  upon  the 
accumulations  and  the  lands  to  be  purchased 
therewith,  as  well  as  upon  the  devised  estates. 
Without  any  fraudulent  intent  the  defendant, 
instead  of  accumulating  the  surplus  rents,  applied 
them  in  keeping  down  interest  on  incumbrances 
and  in  necessary  repairs. 

The  term  expired  on  May  20,  1889,  the  plain- 
tiffs annuity  fell  into  arrear  in  November,  1894, 
and  on  August  9,  1895,  she  brought  this  action 
for  an  account. 

The  defendant  had  no  trust  moneys  in  his 
^  hands  at  the  issue  of  the  writ,  and  had  never 
converted  any  trust  moneys  to  his  own  use  ;  and 
he  relied  on  s.  8  of  the  Trustee  Act,  1888,  but 
admitted  that  within  six  years  before  the  issue  of 
the  writ  he  had  rents  in  his  hands  which  he 
ought  to  have  accumulated  and  invested : — 

Held,  (1.)  that  the  plaintiff  was  entitled  to  an 
account  of  the  moneys  in  the  hands  of  the  defend- 
ant six  years  before  the  issue  of  the  writ  and 
liable  to  the  trust  for  accumulation,  and  also  to 
an  account  of  the  rents  which  ought  afterwards 
to  have  been  accumulated,  but  not  to  an  account 
from  the  death  of  the  testatrix  ;  and  (2.)  that  the 
case  fell  either  within  clause  (a)  or  clause  (6)  of 
s.  8  of  the  Act  of  1888,  but  (per  Kigby  L.J.) 
preferably  within  clause  (a)  ;  and  that  whichever 
clause  was  applicable,  the  defendant  was  pro- 
tected from  demands  more  than  six  years  before 
the  issue  of  the  writ. 

The  decision  of  Kekewich  J.  affirmed. 

Sect.  8  of  the  Trustee  Act,  1888,  discussed 
and  explained. 

In  re  Bowden  (45  Ch.  D.  444)  observed  upon. 
How  V.  Earl  Wintekton     -        -    C.  A.  626 

2.    Contribution — Breach  of  Trust — Lia- 

hility — Bight  to  Contribution  or  Indemnity  as 
between  co-Trustees  —  Statute  of  Limitations  — 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s.  8,  sub- 
8.  1  (a),  (6). 

The  principle  established  in  Wolmershausen 
V.  Gullick  ([1893]  2  Ch.  514),  that  the  Statute  of 
Limitations  does  not  begin  to  run  against  a  surety 
suing  a  co-surety  for  contribution  until  the  lia- 
bility of  the  surety  is  established,  applies  equally 
to  the  case  of  a  trustee  claiming  contribution 
against  his  co-trustee  in  respect  of  a  liability 
incurred  from  loss  occasioned  to  the  trust  estate 
by  their  joint  default.  In  such  a  case,  therefore, 
time  does  not  begin  to  run  as  between  the  co- 
trustees until  the  claim  of  the  cestui  que  trust 
has  been  established  against  one  of  them. 

The  plaintiff,  who  was  trustee  of  a  marriage 


T'RUSTE'E—continued. 

settlement,  allowed  the  trust  fund  to  be  in  the 
hands  of  the  defendant,  his  co-trustee,  for  invest- 
ment. The  defendant  entrusted  the  whole  fund 
to  an  "  outside  "  stockbroker,  who  applied  a  por- 
tion of  it  to  his  own  uses.  In  an  action  by  the 
plaintiff  and  infant  cestuis  que  trust  under  the 
settlement,  the  defendant  denied  his  liability 
and  claimed  contribution  against  the  plaintiff 
trustee : — 

Held,  (1.)  that  the  defendant,  not  having 
exercised  proper  care  in  the  selection  of  a  broker, 
and  having  improperly  left  the  whole  amount  of 
the  trust  fund  in  the  broker's  hands,  was  liable 
for  the  loss  which  had  occurred;  (2.)  that  the 
plaintiff  was  in  pari  delicto  with  the  defendant, 
and  that  the  defendant  was  therefore  entitled  to 
contribution  from  the  plaintiff;  and  (3.)  that  as 
between  the  two  trustees  time  did  not  begin  to 
run  under  the  Statutes  of  Limitation  until  the  date 
of  the  judgment  in  the  action.  Kobinson  v. 
Harkin         _____  415 

3.    Investment — "  Company  incorporated 

by  Act  of  Parliament." 

Where  by  a  will  made  in  1895  trustees  were 
empowered  to  invest  in  the  bonds,  debentures,  or 
debenture  stock  of  any  "company  incorporated 
by  Act  of  Parliament " : — 

Held,  that  the  trustees  were  not  authorized  to 
invest  in  securities  of  companies  incorporated  by 
registration  under  the  Companies  Act,  1862. 

Elve  V.  Boyton  ([1891]  1  Ch.  501)  distin- 
guished.   In  re  Smith.    Davidson  v.  Myrtle 

690 

4.    Investments — Will — Power  to  invest 

on  Real  Securities — Executor — Trustee — Mortgages 
existing  at  Testator's  Death — Retaining  Invest- 
ments —  Depreciation  —  Insufficient  Security  — 
Breach  of  Trust — Wilful  Default. 

Where  a  will  authorizes  investments  on  mort- 
gage of  real  estate,  and  part  of  the  testator'"s 
estate  at  his  death  consists  of  mortgages  of  free- 
hold farms,  there  is  no  rule  that  his  executors 
and  trustees  are  under  an  absolute  duty,  without 
exercising  any  judgment  of  their  own  in  the 
matter,  to  call  in  the  seciu-ities  within  twelve 
months  from  the  death  (unless  realization  is  re- 
quired for  payment  of  debts,  funeral  and  testa- 
mentary expenses,  and  legacies),  even  though 
some  of  the  securities  may  be  of  a  risky  nature,, 
as  where,  owing  to  agricultural  depression,  they 
have  apparently  become  insufficient  to  satisfy  the 
mortgage  debts : 

Nor  is  there  any  rule  that  trustees  retaining  a 
security  authorized  by  their  trust  are  liable  to 
make  good  a  loss  sustained  through  the  fall  in 
value  of  the  security,  provided  that  in  so  doing 
they  have  acted  honestly  and  prudently  in  the 
belief  that  they  have  taken  the  best  course  for  all 
parties  interested  in  the  trust  estate. 

To  render  trustees  liable  in  such  a  case,  wilful 
default,  including  want  of  ordinary  prudence, 
must  be  proved. 

The  duties  of  executors  and  trustees,  as  ^re- 
gards calling  in  mortgage  debts  of  their  testator, 
discussed.  ^ .  | 

Ames  V.  Parhinson  (T^Beav.  379)  distinguished^ 
In  re  Chapman.   Cocks^v.  Chapman     C.  A.  763 

5.    Vesting  Order — Practice — Reduction 
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of  Number  of  Trustees — Trustee  Act,  1 893  (56  &  57 
Vict.  c.  53),  ss.  26,  35. 

Where  one  of  four  trustees  was  an  absconding 
bankrupt,  the  Court  'made  an  order  vesting  the 
trust  estate  in  the  other  three  trustees,  although 
the  number  of  trustees  was  thereby  diminished. 
In  re  Lees'  Settlement  Trusts  -  -  508 
 Breach  of  trust — Determinable  life  interest 

See  Settlement.  503 
 Breach  of  trust — Fraud — Notice      -  192 

See  Moutgage.  1. 


UNDERWRITING  CONTRACT  —  Authority  to 
apply  for  shares — Removal  of  name  from 
register  -  -  -  -  643 
See  Company.  10. 

UNDERWRITING  LETTER— Contributory  121 
See  Company.  15. 

TENDOR  AND  PURCHASER  —  Prod!Mc^^o?^  of 
Documents — Document  of  Title  missing — Expense 
■of  Searching  for  Documents  not  in  Vendor's  Pos- 
session— Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  3,  sub-s.  6. 

Unless  the  contract  for  sale  contains  provi- 
sions inconsistent  with  s.  3,  sub-s.  6,  of  the  Con- 
veyancing Act  of  1881,  the  expense  of  searching 
for  all  documents  not  in  the  vendor's  possession 
and  required  by  the  purchaser  for  the  purpose  of 
verifying  the  abstract,  not  excepting  even  the 
deed  (e.g.,  an  underlease),  which  is  the  root  of 
the  vendor's  title,  must  be  borne  by  the  pur- 
chaser. 

The  decision  of  Stirling  J.  affirmed.  In  re 
Stuart  and  Olivant  and  Seadon's  Conteact 

C.  A.  328 

 Power  of  sale — Charge  of  debts  and  legacies 

See  Will.    4.  720 

 Statute  of  Frauds — Vendor's  name — Re- 
ference to  formal  contract  -  737 
See  Frauds,  Statute  of.  2. 

VESTING — Gift  to  class  at  twenty-one — Main- 
tenance -  -  -  -  711 
See  Will.  5. 

VESTING  ORDER  —  Reduction  of  number  of 
trustees  -  -  -  -  508 
See  Trustee.  5. 


WILFUL  DEFAULT— Retaining  investments- 
Depreciation  -  -  763 
See  Trustee.  4. 

WILL  —  Condition  —  Absolute  Gift  —  Subsequent 
Condition — Repugnancy — Restraint  on  Alienation 
— Legacies  out  of  Proceeds  of  Sale. 

A  testator  gave  his  plantations  in  Assam,  and 
all  other  his  estate,  to  the  plaintiff  absolutely 
subject  to  the  payment  of  his  debts,  and,  after 
appointing  her  executrix,  continued,  "  on  any 
sale  by  the  plaintiff  of  the  said  plantations  I  will 
and  direct  her  to  pay  my  brother  tlie  sum  of 
lOOOZ.  out  of  the  proceeds  of  such  sale,  also  the 
further  sum  of  500Z.  out  of  the  proceeds  of  such 
■sale  to  "  the  testator's  sister  : — 

Held,  that  the  direction  to  pay  these  legacies 


WILL — continued. 

imposed  no  obligation  on  the  plaintiff  to  sell ;  and 
further,  tljat  this  direction  was  repugnant  and 
void,  and  that  the  property,  therefore,  belonged 
to  the  plaintiff  absolutely.  In  re  Elliot.  Kelly 
V,  Elliot       _        _        _        >        _  353 

2.    Falsa  Demonstratio — Construction  of 

Will. 

A  testatrix  bequeathed  all  her  shares  in  two 
specified  railway  companies.  She  never  had  any 
shares  in  either  company,  but  at  the  date  of  li^r 
will  she  held  debenture  stock  of  eacli  company, 
which  she  continued  to  hold  at  the  time  of  her 
death : — 

Held,  that  the  debenture  stock  passed  under 
the  bequest.  In  re  Weeding.  Armstrong  v. 
Wilkin  -        -        -        _        _  334 

3.    "  Legal  Disability  "  pm-venting  Donee 

from  talcing  the  Property  for  his  ovm  Benefit. 

A  testator,  subject  to  a  life  estate  to  his  wife, 
gave  half  his  residuary  estate  to  his  son ;  but  in 
case  the  son  should  at  the  death  of  the  wife  be 
"under  any  legal  disability  in  consequence 
whereof  he  would  be  hindered  in  or  prevented 
from  taking  the  same  for  his  own  personal  and 
exclusive  benefit,"  the  testator  gave  the  same 
over  to  the  son's  wife  and  cliildren. 

Shortly  before  the  widow's  death  the  son,  who 
was  one  of  the  executors,  was  found  indebted  to 
the  estate  in  5188Z.,  and  an  order  was  made 
directing  him  to  pay  that  sum,  and  declaring  his 
interest  under  the  will  liable  to  make  it  good. 
He  had  also  heavily  incumbered  his  interest : — 

Held  (afiSrming  the  decision  of  Stirling  J.), 
that  "legal  disability  "  meant  a  disability  of  the 
person  arising  from  act  of  law,  and  that  neither 
the  charge  by  the  order  nor  the  mortgages  created 
such  a  legal  disability  as  would  cause  the  gift 
over  to  take  effect. 

The  son  on  the  day  of  his  mother's  death,  but 
before  her  death,  was  adjudicated  bankrupt  on 
his  own  application ;  but  in  a  few  days  the  adjudi- 
cation was  annulled  on  the  ground  that  it  ought 
nevtir  to  have  been  made. 

Held  (affirming  the  decision  of  Stirling  J.), 
that  this  bankruptcy,  having  been  a  mere  con- 
trivance on  the  part  of  the  son,  ought  not  to  be 
regarded.    In  re  Carew.    Carew  v.  Carew^ 

C.  A.  311 

4.   Power  of  Sale — Validity — Real  Estate 

— Grift  among  Persons  sui  juris — Charge  of  iJeUs 
and  Legacies — Trustees — Vendor  and  Purchaser 
—Title. 

A  testator,  after  directing  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and 
bequeathing  several  legacies,  gave  his  residuary 
real  and  personal  estate  to  trustees,  as  to  certain 
parts  of  his  real  estate,  u^Don  trusts  by  way  of 
settlement ;  and  as  to  the  residue  of  his^  real  and 
personal  estate,  he  gave  the  same  to  four  persons, 
all  sui  juris,  absolutely.  And  he  declared  that 
his  trustees  should  have  power  to  sell  his  real 
estate  at  such  times  as  they  should  deem  ex- 
pedient, and  should  hold  the  proceeds  upon  the 
trusts  of  his  will. 

The  trustees,  purporting  to  exercise  their 
power  of  sale,  sold  part  of  the  real  estate  com- 
prised in  the  latter  residuary  gift : — 

Held,  as  between  the  vendors  and  the  pur- 
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chaser,  that  the  power  of  sale  was  valid,  not  on 
the  ground  that  the  testator  shewed  any  intention 
that  it  should  be  exercised  for  the  purpose  of 
division  among  the  beneficiaries,  but  on  the 
ground  that  the  debts  and  legacies  were  charged  i 
on  the  real  estate  under  the  doctrine  in  Greville  v. 
Browne  (7  H.  L.  C.  689),  and  that  the  power  of 
sale  was  intended  to  be  exercised  for  the  purpose 
of  raising  money  to  pay  the  same  if  required  — 
In  re  Lord  Sudeley  and  Baines  &  Co.  ([1894] 
1  Ch.  334),  and  cases  there  cited,  discussed.  In 
re  Dyson  and  Fowke         _        _        _  720 

6.  Vesting — Gift  to  a  Class  at  Twenty-one 

— Maintenance — Construction  of  Will. 

A  power  given  by  will  to  trustees  to  apply 
"  the  whole  or  such  part  as  they  shall  think  fit  " 
of  the  income  of  the  respective  shares  of  members 
of  a  class  entitled  to  shares  of  property  on  attaining 
twenty-one : — 

Held,  not  to  vest  the  shares  of  members  under 
twenty-one. 

Fox  V.  Fox  (L.  K.  19  Eq.  2S6)  dissented  from. 
In  re  Wintle.    Tucker  v.  Wintle         -  711 
■  Charitable  bequest — "  Charitable,  philan- 
thropic or  " — Blank  in  will  451 
See  Chaeity.  1. 

 Devise  of  onerous  and  beneficial  property — 

Mortgages —Interest  -  -  511 
See  Tenant  for  Life  and  Eemaindee- 

MAN.  2. 

  Investments  —  Executor  retaining  —  In- 
sufficient security  -  -  -  763 
See  Trustee.  4. 

WINDING-UP— Of  company. 

See  Company.    11 — 18. 

WITNESS— Examination  of,  abroad— Letters  of 

request        -         -  -         -  611 

See  Evidence. 

WORDS— "Actual  fraud"  -  -        -  403 

See  Mortgage.  2. 
 "Benefit"        -        -  -        -  552 

See  Husband  and  Wife.  1. 


WORDS — continued . 

 "  Calculated  to  deceive"       -        -  137 

See  Trade-mark.  4. 

 "  Cease  to  be  payable"  -        -  503 

See  Settlement.  2. 

i   Company  incorporated  by  Act  of  Parlia- 
ment"  -  -  -  -  590 
See  Trustee.  3. 

 "Discount"      -        -        -        -  320 

See  Company.  18. 

 "Fancy  word"-  -        -        -  600 

See  Trade-mark.  2. 

 Intestate "      -  -        -        -  802 

See  Settlement.  1. 

 "  Lawfully  detained  "  -        -        -  336- 

See  Lunacy. 

 "Legal  disability"      -        -        -  311 

See  Will.  3. 

 "Maker"         _        _        -        -  157 

See  Bill  of  Exchange. 

 "  Member "      -        -        -        -  26& 

See  Company.  7. 

 "  Misfeasance "  -        -        -  27^ 

See  Company.  17. 

 "  Next  of  kin  in  blood  "        -        -  802 

See  Settlement.  1. 

 "  Own  consent  in  writing "    -        -  649 

I  See  Practice.  6. 

 "Owners"        -        -        -        -  254 

See  Local  Government. 

 "  Philanthropic "        -        -        -  451 

See  Charity.  1. 

 "  Privilege "      -        -        -        -  826- 

See  Practice.  1. 

 "  Surplus  assets "        -        -        -  750 

See  Company.  11. 

YORKSHIRE  REGISTRY— Priority— Fraud  40a 
See  Mortgage.  2. 
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